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1  Fed.  Stat.  Annot  559 204 

1  Fed.  Stat  Annot.  578 204 

1  Fed.  Stat  Annot  589 203 

1  Fed.  Stat  Annot  679. 204,  205 

Section      249  Burns  1908 554 

Section      285  Burns  1908 212,  213 

Section      294  Bums  1908 584 

Section      315  Burns  1908 557 

Section      338  Bums  1908 , 554 

Section      343  Burns  1908 118 

Section      348  Bums  1908 629 

Section      368  Bums  1908 337 

Section      418  Bums  1908 254 

Section      520  Bums  1908 172 

Sections    558,  559,  560  Burns  1908 579 

Section      561   Burns  1908 580 

Section      573  Burns  1908 083 

Section       660  Bums  1908 579 

SecUon       677  Bums  1908 446 

Section      679  Burns  1908 493 

Section       081  Bums  1908 446,  547 

Section      691  Burns  1908 580 

Section      698  Burns  1908 490 

Section     1110  Bums  1908 534 

Section     1450  Burns  1908 467,  468 

Section    1451  Burns  1908 465,  4(?8»  470 

Section     1752  Bums  1908 46 

Section     2299  Burns  1908 113 

Section     2786  Burns  1908 2 

Section     3017  Burns  1908 54,  55,  57 

Section    4012  Bums  1908 137 

Sections  5250-5254  Bums  1908 515 

Section     5431  Bums  1908 70 

Section     7464  Bums  1908 576 

Section     7469  Burns  1908 .'175 

Section    7472  Burns  1908. Ill,  112 

Section    8021  Burns  1908 424 

Section     8029  Bums  1908 317,  385,  424 

Section    8655  Bums  1908. 515,  644 

Section    8700  Bums  1908 313 

Section    8714  Burns  1908 , 567 

Section    8910  Burns  1908 450,  452 

Section    8911  Bums  1908 452 

Section     8916  Burns  1908 451,  452 

Section    8959  Bums  1908 313 

Sections  8960-8966  Bums  1908 515 

Section  102.^3  Burns  1908 367 

Section  10300  Burns  1908 367 

Section  10355  Bums  1908 563 

Section  10380  Bums  1908 563 

Section  10388  Bums  1908 / 563 
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Section  10394  Burns  1008 564 

Sections  3647-3650  Burns  1901 454 

Section    2644  Burns  1894 54,  55,  56,  57 

Section    249  R.  S.  1881 554 

Section    292  R.  S.  1881 584 

Section    312  R.  S.  1881 557 

Section    333  R.  S.  1881 554 

Section    338  R.  S.  1881 118 

Section    343  R.  S.  1881 629 

Section    362  R.  S.  1881 337 

Section    409  R.  S.  1881 254 

Section    497  R.  S.  1881 172 

Sections  533,  534.  535  R.  S.  1881 579 

Section    547  R.  S.  1881 683 

Section    629  R.  S.  1881 579 

Section    636  R.  S.  1881 ^ 446 

Section    638  R.  S.  1881 493 

Section    &40  R.  S.  1881 446,  547 

Section    650  R.  S.  1881 580 

Section  1054  R,  S.  1881 534 

Section  1331  R.  S.  1881 465,  468,  470 

Section  1463  R.  S.  1881 46 

Section  2260  R.  S.  1881 2 

Section  2486  R.  S,  1881 54,  55,  57 

Section  2487  R.  S.  1881 54,  55,  56,  57 

Section  2969  R.  S.  1881 137 

Sections  3184-3187  R.  S.  1881 454 

Section  4020  R.  S.  1881 70 

Section  4905  R.  S.  1881 576 

Section  4910  R.  S.  1881 .575 

2  R.  S.  1876  p.  344 80 

1  R.  S.  1852  p.  251 54,  55,  56,  57 

Acts  1885  p.  124 467,  468 

Acts  1889  p.  405 212,  213 

Acts  1891  p.  199 563 

Acts  1695  p.    74 367 

Acts  1895  p.  233 515 

Acts  1897  p.  240 Ill,  112 

Acts  1899  p.  131 55,  56,  57 

Acts  1899  p.  231 317,  385,  425 

Acts  1901  p.  366 563,  564 

Acts  1903  p^     49 367 

Acts  1903  p.  338 490 

Acts  1905  p.  219 313,  515,  567,  644 

Acts  1905  p.  584 113 

Acts  1907  p.  617 450,  451,  452 

Acts  1907  p.  652 580 


TEXT-BOOKS  CITED 


3  Am.  and  Eng.  Ency.  Law, 
1084. 225 

4  Am.  ani  Eng.  Ehicy.  Law  40 
414,  415 

22  Am.  and  Eng,  Ency.  Law 
1101 009 

27  Am.  and  Eog.  Eucy.  Law 
205 112 

7  Am.  and  Eag.  Ency.  Law 
(2ded.)  131-135 10 

16  Am.  and  Eng.  Ency.  Law 
(2d  ed.)  183 610 

17  Am.  and  Eng.  Eucy.  Law 
(2d  ed.)  072 102 

19  Am.  and  Eng.  Ency.  Law 
(2d  €d.)  309 101 

26  Am,  and  Eng.  Ekicy.  Law 
(2d  ed.)  100 200 

29  Am.  and  Eng.  Ency.  Law 
(2d  ed.)  858 575 

30  Am.  and  Eng.  Ency.  Law 
(2d  ed.)  197 505 

1  Beach,  (Contracts  |5 643 

§147 043 

§157 044 

2  Black,  Judgments  §015 519 

1  Brant,  Suretyship  and  Guar- 
anty (3d  ed.)  §24 283 

Buskirk'8  Practice  01 494 

1  Cnark  &  Skyles,  Agency  §92.102 
Oooley,  Briefs  on  Ins.  2407.. 488 

9  Cyc.  347 (^ 

14  Cyc.  421 555 

20  Cyc.  87 302 

23  Cyc.  850 408 

25  Cyc.  1350 101 

37  Cyc.  1330 564 

38  Cyc.  0 102 

38  Cyc.  101,  102 102 

38  CJirc.  104 103 

2  Dillon,  Mun.  c:orp.  (2(1  ed.) 
§§7I)5,  7tM> 517 

2  Dillon,  Mini.  Corp.  (5th  ed.) 
§§789,  790 392 

Klliott  A])p.  Proc.  §240 404 

§§:Mr».   'Mil 209 

§(;2N 477 

§032 148 


Elliott,  App.  Proc  §§631-052.  74 

§(542 74 

1  Elliott,  Evidence  §252 017 

Elliott,  Insurance  (1907  ed.) 

§177 488 

3  Elliott,  Railroads  §1092.... 518 

§1317 023 

12  Ency.  PI.  and  Pr.  1033 308 

17  Ency.  PI.  and  Pr.  189 308 

Ewbank*8  Manual  §175 494 

Gillett,    Indirect   and   Collat. 
Ev.  §33 617 

Jonef«,   Landlord  and  Tenant 

§§404,  4<10 339 

Joyce,    Insurance   (1897  ed.) 
§1397 487 

§1407 487 

1  Labatt,  Master  and  Servant 
§171 035 

Lewin,  Trusts  (9th  ed.)  089.  .690 

2  Lewis,     Eminent    Domain 
(3d  ed.)  §417 313 

McAdam,  Landlord  and  Ten- 
ant  (4th  ed.)   §141 340 

Mechem,  Agency  §71 102 

§274 ;..610 

.  §§283,  284 135 

Mechem,  Sales  §1805 504 

§1807 505 

1  Morse.  Bunks  and  Banking 

(3d.  ed.)    §291 079 

1  Page.  Contracts  §274 043 

§301 043 

1  Page  &  Jones,  Taxation  by 
Assessment  §510 590 

2  Perry,  Trusts  §475 698 

§505 699 

0  Pomeroy,  E<i.  Jurlsi).  §704.. 288 

Sheldon,  Subrogation  (2d  ed.) 

§§1-3.. 112 

Story,  Agency  (9th  ed.)  §87.  .010 

§127 134,  135 

1  Taylor,  Landlord  and  Ten- 
ant §408.... 341 

Thompson,  Carries  200»204. .  .410 
1  Thompson,  Negligence  §10. .  35 
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2  Thompson,  Negligence  §1900 
35 

4  Thompson,  Negligence  §40G5 
183 

Thornton  &  Ballard's  Practice 
{l()39,  note  1 494 

Tiedeman,  Mun.  Corp.  §306.. 517 

2  Van  Fleet,  Former  Adjud. 

$1422-435 529 

§572 530 

2  Washburn,  Real  Prop.  (5th 

ed.)    553 699 

554 699,  700 

Wharton,  Negligence  (2d  ed.) 
1804 165 


3  Wigmore,  Evidence  §1919..  49 

§2192 173 

§2196 173 

4  Wigmore,  Evidence  §2320..  173 

§2386 173 

§2391 174 

1  Wood,  nre  Ins.   (2d  ed.) 
§176 438 

2  Wood,  Fire  Ins.  1163 440 

Wood,  Landlord  and  Tenant 

(2d  ed.)  714 341 

Wood,    Limitations    (2d   ed.) 

§120 296 

2  Wood,  Railway  Law  1178.. 409 

1125 410 

Woollen,  Spec.  Proc.  §1034...  47 
2  Works'  Practice  §1088 494 
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CASES  DECIDED 


IN  THB 


Appellate  Court 


OF  THE 


STATE  OP  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1912,  IN  THE 
NINETY-SEVENTH  YEAR  OF  THE  STATE. 


Manning  v.  Wilson,  Executor. 

[No.  8,388.    Filed  December  19,  1912.] 

1.  WiLi-s. — Election  by  Widow. — Effect, — Right  to  Statutory  Allow- 
ance. — Where  a  husband  has  made  specific  testamentary  provision 
for  his  widow,  more  valuable  or  more  acceptable  than  that  which 
the  law  gives  her,  and  has  disposed  of  the  remainder  of  his  estate 
In  such  a  manner  as  to  evince  a  clear  intention  to  limit  the 
interest  of  his  widow  to  the  provision  so  made  for  her,  and  she 
elects  to  take  under  the  will,  she  will  be  bound  by  such  election 
and  can  not  claim  the  $500  allowance  provided  by  §2786  Burns 
1908,  §22G9  R.  S.  1881.     p.  3. 

2.  Wills. — Election  by  '  ^idow, — Statutory  Allowance, — Intention 
of  Testator. — The  intention  of  a  testator,  that  a  specific  testa- 
mentary provision  for  his  widow  shall  be  in  lieu  of  her  rights 
under  the  statute,  need  not  be  declared  In  so  many  words,  but 
may  be  deduced  or  implied,  when  the  enforcement  of  the  widow's 
claim  under  the  law  would  be  plainly  inconsistent  with  the  will, 
p.  4. 

3.  Wiixs. — Intention  of  Testator. --Provision  for  Widoio.— Statu- 
tory ilKoicawce.— Whether  a  testator  intende*  that  a  specific  tes- 
tamentary provision  for  his  widow  should  be  in  lieu  of  her  rights 
under  the  statute,  so  that  an  election  to  take  under  the  will  would 
deprive  her  of  the  $500  allowance  provided  by  §2786  Burns  1908, 
§2269  R.  S.  1881,  must  be  gathered  from  the  testament  itself,  and 
the  fact  that  the  estate  is  solvent,  and  that  land  devised  to 
testator's  children  had  been  sold  prior  to  the  widow's  action  to 
recover  such  statutory  allowance,  cannot  be  considered,    p.  5. 

Prom  Jay  Circuit  Court ;  James  J,  Moran,  Judge. 
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Action  by  Catherine  Manning  against  David  S.  Wilson, 
executor  of  the  last  will  and  testament  of  William  Manning, 
deceased.  Prom  a  judgment  for  defendant,  the  plaintiff 
appeals.    Affirmed. 

William  A.  Thompson  and  R.  TT.  Sprcu/ue,  for  appellant. 
S.  A,  D.  Whipple  &  Son,  for  appellee. 

Adams,  J. — Appellant,  as  the  widow  of  William  Manning, 
brought  this  action  against  appellee,  as  executor  of  the  last 
will  of  said  Manning,  to  recover  the  statutory  allowance  of 
$500,  provided  by  §2786  Bums  1908,  §2269  R.  S.  1881.  On 
request^  the  court  made  a  special  finding  of  facts,  and  stated 
conclusions  of  law  thereon.  Judgment  in  favor  of  appellee 
on  the  conclusion  of  law. 

The  facts  found  by  the  court,  in  so  far  as  they  affect  this 
appeal,  may  be  summarized  as  follows:  William  Manning 
died  testate  on  August  30,  1910.  His  last  will  and  testa- 
ment was  duly  admitted  to  probate  by  the  Jay  Circuit  Court 
on  September  5,  1910,  and  on  said  day  appellee  was  ap- 
pointed executor  of  said  will.  William  Manning  left  surviv- 
ing him,  appellant,  who  was  a  childless  second  wife,  and  four 
children.  He  left  an  estate,  consisting  of  real  estate  and  per- 
sonal property  including  certain  notes.  His  r^l  estate  was  of 
tlio  probable  value  of  $10,000.  By  the  will  of  her  husband, 
appellant  was  given  all  the  household  furniture,  except  cer- 
tain items  specifically  bequeathed  to  the  testator's  children. 
She  was  also  given  certain  real  estate  in  the  city  of  Dunkirk, 
on  which  there  was  a  brick  building.  The  balance  of  the 
real  estate  owned  by  decedent  was  devised  to  his  four  chil- 
dren in  equal  shares.  The  real  estate  so  devised  was  sub- 
sequently sold  by  a  commissioner,  in  an  action  for  partition 
among  said  children,  for  the  sura  of  $6,800.  The  personal 
property  of  decedent,  not  specifically  bequeathed,  consisted 
of  twenty-one  promissory  notes  of  $10  each,  and  one  check 
for  $10,  all  of  the  appraiseij  value  of  $188,  and  given  for 
real  estate  sold  by  decedent  after  the  execution  of  the  will. 
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The  court  also  found  that  $175  will  be  required  to  pay  and 
discharge  the  court  costs  and  attorneys'  fees  in  the  settle- 
ment of  testator's  estate.  On  the  facts  found,  the  court 
stated,  as  its  conclusions  of  law,  that  appellant,  by  electing 
to  take  under  the  will,  and  declining  to  take  under  the  law, 
waived  her  right  to  the  statutory  allowance  of  $500;  that 
she  take  nothing  by  her  complaint,  and  that  appellee  recover 
his  costs. 

It  is  apparent  that  but  one  question  is  presented  for  de- 
termination: Did  appellant,  under  the  facts  found  by  the 
court,  waive  her  right  to  the  statutory  allowance  of  $500,  by 
electing  to  take  the  provision  made  for  her  by  the  will  of 
her  deceased  husband  f 

It  will  be  noted  from  the  finding  that  the  testator  made  a 
testamentary  disposition  of  his  entire  estate,  except  certain 
notes,  appraised  at  $188,  a  sum  little  more  than  the  amount 
which  the  court  finds  will  be  required  to  pay  the  costs  of 
administration.  The  real  estate  devised  by  the  will  is  found 
to  be  of  the  problable  value  of  $10,000.  The  part  devised  to 
testator's  children  sold  for  $6,800,  and  it  follows  that  the 
part  devised  to  appellant  was  worth  approximately  $3,200. 
This  is  a  larger  sum  than  she  would  have  received  by  taking 
under  the  law  the  share  of  a  childless  second  wife. 

The  general  rule  of  construction  prior  to  the  decision  in 

the  case  of  Langley  v.  Mayhew  (1886),  107  Ind.  198,  6  N.  B. 

317,  8  N.  E.  157,  was  that  a  husband  had  no  power  to  make 

a  testamentary  disposition  of  his  property  which  the 

1.  law  casts  upon  his  widow,  or  to  deprive  her  of  her 
absolute  allowance  of  $500,  given  by  statute.  The 
lat^r  cases,  however,  have  very  greatly  relaxed  this  rule,  and 
it  is  now  uniformly  held  that  where  the  husband  has  made 
specific  testamentary  provision  for  his  widow,  mcfe  valuable 
or  more  acceptable  than  that  which  the  law  gives  her,  and 
has  disposed  of  the  remainder  of  his  estate  in  spch  a  manner 
as  to  evince  a  clear  intention  to  limit  the  interest  of  his 
widow  to  the  provision  so  made  for  her,  and  she  elects  to  take 
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Tinder  the  will,  she  will  be  bound  by  her  election,  and  can- 
not be  heard  to  claim  in  addition  the  $500  allowed  by  statute^ 
when  the  allowance  of  such  claim  would  defeat  the  mani- 
fest purpose  of  the  testator.  Langhy  v.  Mayhew,  supra; 
Hurley  v.  Mclver  (1889),  119  Ind.  53,  54,  21  N.  E.  325; 
Shipman  v.  Keys  (1891),  127  Ind.  353,  356,  26  N.  E.  896; 
Shafer  v.  Shafer  (1892),  129  Ind.  394,  395,  28  N.  E.  867; 
Boord  V.  Boord  (1904),  163  Ind.  307,  309,  71  N.  E.  891; 
Bowman  v.  Olrick  (1905),  165  Ind.  478,  482,  75  N.  E.  820; 
Young  v.  BieU  (1906),  166  Ind.  357,  359,  77  N.  E.  .406; 
Snodgrass  v.  Meeks  (1895),  12  Ind.  App.  70,  73,  38  N.  E. 
833;  Whetsd  v.  Louden  (1900),  25  Ind.  App.  257,  261,  57 
N.  E.  952. 

In  Boord  v.  Boord,  supra,  the  court  said:  ** While  it  is 
true  that  a  tesjtator  has  no  power  to  deprive  his  widow  of 
the  $500  allowed  by  statute,  or  of  any  other  right  conferred 
by  law,  yet  if,  in  making  a  testamentary  disposition  of  all 
his  property,  he  makes  for  her  another  provision  more  valu- 
able, or  more  acceptable,  which  is  clearly  intended  to  be  in 
lieu  of  her  legal  rights,  and  the  widow  accepts  such  provi- 
sion, such  acceptance  is  held  to  be  a  confirmation  of  such 
testamentary  disposition,  and  a  waiver  of  her  rights  under 
the  law.'' 

In  Bowmmi  v.  Ob*ick,  supra,  the  court  said:  **This  in- 
tention of  the  testator  need  not  be  declared  in  so  many 
words,  but  may  be  deduced  or  implied  when  the  en- 

2.  forcement  of  the  widow's  claim  under  the  law  would 
be  plainly  inconsistent  with  the  will." 

In  Hurley  v.  Mclver,  supra,  the  court  said:  '* Where  a 
husband  has  made  specific  provision  for  his  widow,  and  has 
also  disposed  of  all  his  other  property  in  such  a  way  as  to 
make  it  apparent  that  the  assertion  by  the  widow  of  the 
right  to  take  both  under  the  law  and  under  the  wuU  would 
defeat  the  manifest  purpose  of  the  testator,  she  will  be  con- 
fined to  the  provision  made  by  the  will,  after  she  has  effectu- 
ally elected  to  take  the  benefits  so  provided. 
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As  we  have  seen,  appellant  in  this  case  elected  to  take 
under  the  will,  which  made  more  generous  provision  for  her 
than  that  provided  by  law.  The  remainder  of  testator's 
estate  was  specifically  devised  to  his  children,  leaving  prac- 
tically no  part  of  his  estate  undisposed  of,  out  of  which  the 
$500  could  be  made.  The  enforcement  of  appellant's  claim, 
under  the  statute,  would  require  a  surrender  to  her 

3.  by  testator's  children  of  a  part  of  the  estate  devised 
to  them,  thus  defeating  the  clear  intent  of  the  will. 
The  fact  that  the  estate  was  solvent,  and  that  the  land  de- 
vised to  testator's  children  had  been  sold  prior  to  the  bring- 
ing of  this  action,  cannot  be  considered  in  determining  the 
intention  of  the  testator.  That  intention  must  be  gathered 
from  the  testament  itself. 

The  trial  court  did  not  err  in  stating  its  conclusion  of  law 
on  the  facts  found. 

Judgment  affirmed. 

Note.— Reported  In  100  N.  E.  106.  See,  also,  under  (1)  40  Cyc. 
1987;  (2)  40  Cyc.  1059,  1963;  (3)  40  CJyc.  1959.  As  to  when  a 
widow  Is  by  a  will  required  to  elect  between  Its  benefits  and  her 
right  to  dower,  or  in  the  community  property,  see  92  Am.  St  695. 
On  the  question  of  the  election  by  a  widow  between  provisions  of 
wlU  and  other  rights,  see  18  L.  R.  A.  (N.  S.)  272. 


Miller  v.  Farmers  State  Bank, 

[No.  7,715.    Filed  December  20,  1912.] 

1.  Pbincipal  and  Agent. — Egtecution  of  Notes, — Authority  of  Agent. 
— Determination. — In  an  action  against  defendant  as  surety  on  a 
promissory  note,  where  it  was  claimed  by  plaintiff  that  defend- 
ant's name  was  signed  by  defendant's  son,  pursuant  to  a  general 
authority,  the  question  of  such  general  authority  was  a  question 
of  fact  to  be  determined  from  a  preponderance  of  all  the  evidence. 
p.  7. 

2.  Appeal.  —  Revieio,  —  Findings,  —  Presumptions,  —  Evidence. — 
On  appeal  all  presumptions  will  be  indulged  in  favor  of  the  find- 
ing of  the  trial  court,  and  if  there  is  any  evidence  in  the  record 
to  support  the  Judgment,  the  same  must  be  upheld,    p.  7. 

3.  Priwcipal  and  Agent.  —  Execution  of  Notes.  —  Authority  of 
Agent, — Evidence, — Sufficiency, — In  an  action  on  a  note,  on  the 
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theory  that  defendant's  name  was  signed  as*  surety  by  his  son 
pursuant  to  a  general  authority,  evidence  that  defendant  and  his 
son  transacted  business  in  partnership  for  many  years,  that  they 
owned  a  farm  as  tenants  in  common  which  the  son  later  occnpied 
in  the  business  of  buying  and  selling  live  stock  and  in  which  busi- 
ness he  often  had  use  for  large  sums  of  money,  that  the  son  was 
a  man  of  standing  in  the  community,  that  the  personal  relation 
of  defendant  with  his  son  was  most  cordial,  together  with  posi- 
tive testimony  that  eight  or  nine  years  before  the  execution  of  the 
note  sued  on,  defendant  had  given  his  son  authority  to  use  his 
name  as  surety  on  notes,  and  that  notes  thus  signed  by  the  son 
at  different  times  thereafter,  were,  after  the  son's  death,  recog- 
nized by  defendant  as  binding  obligations  on  himself,  was  suffi- 
ciait  to  show  a  general  authority  in  the  son  to  sign  defendant's 
name  so  as  to  render  him  liable  as  surety  on  the  note  sued  uu, 
notwithstanding  defendant's  denial  of  having  given  authority  to 
sign  that  particular  note.    p.  8. 

4.  Evidence. — Self-disserving  Statements  of  Party. — Nature. — Self- 
dlsserving  statements  by  defendant  admitting  his  liability  on  notes 
to  which  his  name  was  signed  by  his  son,  and  his  son's  authority 
to  thus  sign  his  name,  made  by  defendant  when  It  was  Incumbent 
on  him  to  speak  the  truth,  are  not  in  the  nature  of  impeaching 
evidence,  for  which  a  foundation  must  be  laid,  but,  in  addition 
to  being  evidence  that  the  admissions  were  made,  constitute  evi- 
dence of  the  facts  admitted,    p.  10. 

5.  Pbincipal  and  Agent. — Declarations  of  Agent. — Res  Gestae. — In 
an  action  against  defendant  on  a  note  to  which  his  name  had  been 
signed  by  his  sou,  since  deceased,  evidence  of  declarations  made 
by  the  son  at  the  time  of  the  execution  of  the  note,  but  In  de- 
fendant's absence,  relative  to  his  authority  to  sign  his  father's 
name,  was  admissible  as  part  of  the  res  gestae^  when  properly 
limited  in  its  effect  so  as  not  to  bind  defendant  on  the  question  of 
such  authority,    p.  10. 

6.  Bills  and  Notes. — Note  Executed  by  Agent. — Evidence. — In  an 
action  on  a  promissory  note  to  which  defendant's  name  had  been 
signed  by  his  son,  where  there  was  evidence  that  defendant  had 
given  his  son  general  authority  to  use  his  name  on  notes,  the 
introduction  of  the  note  in  evidence  was  not  erroneous,    p.  11. 

From  Boone  Circuit  Court;  James  B.  Kent,  Special 
Judge. 

Action  by  the  Farmers  State  Bank  against  Matthew  G. 
Miller.  From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 
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J5.  F.  Ratcliff  sjid  Higgins  &  Rogers,  for  appellant. 
Terhitne  &  Adney,  for  appellee. 

Adams,  J. — Suit  by  appellee  against  appellant  alone  on  a 
promissory  note  for  $1,300,  payable  to  appellee,  bearing  the 
names  of  Joseph  S.  Miller  and  appellant,  Matthew  6.  Miller. 
Issue  of  fact  was  formed  on  the  complaint  by  plea  of  non 
est  factum.  Trial  by  the  court,  finding  and  judgment  for 
appellee. 

The  Qrror  assigned  and  relied  on  for  reversal  is  that  the 
court  erred  in  overruling  appellant's  motion  for  a  new  trial. 
The  question  presented  for  determination  by  the  record  and 
briefs  relates  to  the  execution  of  the  note.  It  is  not  con- 
tended by  appellee  that  appellant  actually  signed  his  name 
to  the  note  in  suit,  or  specifically  authorized  the  signing  of 
the  same.  It  is,  however,  insisted  by  appellee  that,  prior  to 
the  date  of  the  note,  appellant  had  given  to  his  son,  Joseph 
S.  Miller,  general  authority  to  sign  his  (appellant's)  name 
to  notes  as  surety  for  said  son,  and  that  appellant's  name 
to  the  note  in  suit  was  signed  by  Joseph  S.  Miller,  pursuant 
to  such  general  authority.  If  Joseph  S.  Miller,  at  the  time 
he  executed  the  note  sued  on,  had  general  authority  to  sign 
his  father's  name  as  surety  on  his  paper,  then  the 

1.  judgment  is  clearly  right.    Whether  the  son  had  such 
general  authority  was  a  question  of  fact  for  the  trial 

court,  to  be  determined,  like  any  other  fact  in  the  case,  from 
a  preponderance  of  all  the  evidence.     On  appeal,  all  pre- 
sumptions will  be  indulged  in  favor  of  the  finding  of 

2.  the  trial  court.  In  examining  the  evidence,  we  are 
limited  to  such  evidence  as  supports  or  tends  to  sup- 
port the  judgment ;  and  if  there  is  any  evidence  in  the  record 
supporting  the  judgment,  the  same  must  be  upheld.  Stock- 
well  V.  Whitehead  (1911),  47  Ind.  App.  423,  432,  94  N.  E. 
736;  Beatty  v.  Miller  (1911),  47  Ind.  App.  494,  496,  94  N. 
E.  897;  Indiana  Union  Traction  Co.  v.  Keiter  (1911),  175 
Ind.  268,  274,  92  N.  E.  982. 
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It  is  shown  by  the  testimony  that  Joseph  S.  Miller  was  the 

only  living  son  of  appellant,  and  for  many  years,  after 

reaching  manhood,  both  before  and  after  his  mar- 

3.  riage,  he  lived  with  his  father,  and  they  were  partners 
in  farming,  and  in  buying  and  selling  live  stock ;  that 
they  bought  a  farm  in  the  neighborhood,  and  held  the  same 
as  tenants  in  common;  that  subsequently  Joseph  moved  on 
this  farm,  at  which  time  he  and  his  father  divided  their 
business,  Joseph  continuing  to  buy  and  sell  live  stock.  In 
the  carrying  on  of  this  business,  from  time  to  time  he  had 
use  for  large  sums  of  money.  It  is  also  shown  by  clear  in- 
ference that  Joseph  S.  Miller  was  a  man  of  standing  in  the 
community.  He  was  twice  the  president  of  the  county  agri- 
cultural society,  and  at  the  time  of  his  death  was  its  vice- 
president.  He  had  been  sheriflE  of  Boone  county,  and  was 
a  member  of  the  county  council  when  he  died.  He  is  shown 
to  have  had  his  father's  entire  confidence,  and  their  personal 
relations  were  most  cordial. 

Joseph  S.  Miller  died  April  1,  1909,  and  soon  thereafter 
it  developed  that  many  notes  were  outstanding,  which  Jo- 
seph had  given  and  to  which  he  had  signed  his  father's  name 
as  surety.  Within  a  few  days  after  the  death  of  his  son,  ap- 
pellant, by  agreement,  permitted  judgment  to  be  taken 
against  him  on  several  of  these  notes,  some  of  which  were 
not  due.  To  other  holders  of  notes,  signed  by  his  son  in 
the  same  manner,  appellant  recognized  his  obligations,  and 
declared  his  intention  to  pay,  but  when  it  was  disclosed  that 
notes  aggregating  approximately  $30,000  were  outstanding, 
appellant  ** agreed*'  not  to  pay.  To  Samuel  W.  Ailes,  who 
went  to  see  appellant  two  days  after  the  funeral  of  Joseph 
S.  Miller,  for  the  purpose  of  securing  appellant's  signature 
to  a  note  as  promised  by  his  son,  appellant  said:  ''If  Joe 
had  signed  my  name,  it  would  have  been  all  right.  You  will 
remember  he  used  it  at  the  Bank  of  Advance.  Milton  Smith 
came  to  see  me  with  a  note.    Milt  had  a  note  for  a  thousand 
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dollars,  and  I  told  him  it  was  all  right.  I  told  him  I  gave 
Joe  the  privilege  to  use  my  name." 

Again,  in  the  examination  of  the  witness,  Ailes,  the  record 
shows  the  following  question  and  answer:  '^Q.  I  will  ask 
you  in  that  conversation  you  had  with  Mr.  Miller,  what,  if 
anything,  Mr.  Miller  said  as  to  his  intention  to  pay  these 
debts,  or  what  did  he  say  on  the  subject?  A.  I  think  it 
was  when  he  referred  to  Smith  coming  out  to  see  him  about 
his  note,  and  he  said  *I  thought  when  Smith  was  here — I 
thought  after  that  I  would  see  Joe,  and  see  something  about 
his  business';  and  he  said  'I  just  neglected  it,  and  did  not 
do  it,  and  I  did  not  know  how  much  he  was  in  debt'.  'But', 
he  said  'I  am  going  to  pay  it,  it  haint  right  that  anybody 
else  should  pay  it,  and  I  am  going  to  see  that  everybody  is 
paid.'" 

Prom  the  evidence  of  Hiram  P.  Stephens,  the  holder  of 
a  note  executed  in  the  same  manner,  the  record  shows  the 
following  questions  and  answers:  **Q.  What,  if  anything, 
did  he  say  about  his  intention  to  pay  these  claims  T  A.  He 
said  'I  had  intended  to  pay  these  claims,  but  agreed  not  to 
pay  them,  and  I  will  have  to  turn  you  down  with  the  rest. ' 
Q.  What,  if  anything,  in  that  conversation,  did  he  say  about 
his  intention  to  pay  this  note  f  A.  He  said  he  intended  to 
pay  all  of  them;  he  said  it  would  break  him  up,  but  if  he 
paid  the  creditors  they  would  get  it,  and  if  it  went  the  other 
way  the  lawyers  would  get  it,  and  he  would  have  to  be 
buried  in  poverty  and  disgrace.  Q.  In  that  conversation, 
did  he  say  anything  about  having  given  Joseph  authority  to 
use  his  name  as  security  t  A.  Yes,  sir.  Q.  Did  he  or  did 
he  not  say  he  had  given  Joseph  authority  to  use  his  name 
as  security  f  A.  Yes,  sir,  he  said  about  eight  or  nine  years 
ago." 


At  the  trial  appellant  testified  in  his  own  behalf.  He  de- 
nied that  he  had  signed  the  note  in  suit,  or  had  directed  his 
son  to  sign  it  for  him.    An  examination  of  appellant's  evi- 
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denee,  however,  fails  to  disclose  that  he  denied  giving  hia 
son  general  authority  to  use  his  name  on  notes  for  bor- 
rowed money.  It  does  not  appear  that  he  was  asked  the 
(question.  As  the  theory  of  general  authority  was  the  one 
on  which  appellee  predicated  its  right  to  recover^  the  failure 
of  appellant  to  make  any  declaration  on  the  subject  is  at 
least  significant.  There  was  positive  testimony  before  the 
court  that,  eight  or  nine  years  before,  appellant  had  given 
his  son  authority  to  use  his  name  as  surety  on  notes.  With- 
out any  denial  on  his  part,  this  testimony  stands  uncontra- 
dicted, and  must  be  taken  as  an  implied  admission. 

This  court  in  Pritchett  v.  Sheridan  (1902),  29  Ind.  App. 

81,  84,  63  N.  E.  865,  said:  ''Such  admissions  constituted 

evidence  not  merely  of  the  making  of  the  admissions 

4.  themselves,  but  also  of  the  facts  admitted;  that  is, 
that  the  note  represented  a  valid  indebtedness.    Such 

self-disserving  statements  and  conduct  of  a  party  to  the 
action,  when  it  was  incumbent  upon  him  to  speak,  and  to 
tell  the  truth,  were  not  in  the  nature  of  impeaching  evidence, 
for  which  a  foundation  must  be  laid,  but  may  properly  have 
been  regarded  by  the  trial  judge  as  more  truly  represent- 
ing the  actual  facts  in  the  case  than  his  later  testimony  to 
the  contrary." 

One  of  the  grounds  of  the  motion  for  a  new  trial  was  that 

the  court  erred  in  permitting  proof  to  be  made  of  certain 

declarations  of  Joseph  S.  Miller,  in  the  absence  of  ap- 

5.  pellant,  relative  to  his  authority  to  sign  his  father's 
name.     The  ruling  of  the  court,  as  shown  by  the 

record,  was  in  these  words:  **The  evidence  is  not  competent 
and  will  not  be  considered  on  the  question  as  to  whether  or 
not  Joseph  Miller  had  authority  from  his  father,  Matthew 
O.  Miller,  to  sign  his  name  to  the  note.  It  is  admitted  as  a 
verbal  f  act,  and  because  it  may  tend  to  throw  light  upon  the 
isolated  transaction  sought  to  be  proved,  and  to  illustrate 
that  transaction.  Thus  limiting  the  testimony,  the  objec- 
tion will  be  overruled."    The  evidence  complained  of  being 
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offered  and  received  simply  as  a  part  of  the  res  gestae,  and 
not  for  the  purpose  of  binding  appellant  by  the  declarations 
of  his  son,  made  in  his  absence,  the  same  was  competent, 
within  the  limitation  fixed  by  the  court. 

Further  complaint  is  made  that  the  court  erred  in  per- 
mitting the  introduction  of  the  note  in  evidence.  This  cause 
for  a  new  trial  embraces  essentially  the  determina- 

6.  tion  of  the  whole  case,  and  what  we  have  already  said 
clearly  presages  our  position  on  this  specification.  It 
may,  however,  be  said,  in  addition,  that  there  was  some  evi- 
dence before  the  court,  at  the  time  the  note  was  offered, 
showing  that  appellant  had  given  his  son  general  authority 
to  use  his  name  on  notes. 

There  was  no  error  in  overruling  the  motion  for  a  new 
trial.    The  judgment  is  affirmed. 

NorriEL— Reported  in  100  N.  B.  119.  See,  also,  under  (1)  31  Cyc. 
1G74;  (2)  3  Cyc.  360;  (3)  31  Cyc.  1687;  (4)  16  Cyc.  1217;  (5)  16 
C^c.  1006.  As  to  what  is  admissible  as  part  of  the  res  gestae,  see 
note  to  Hinchclifte  v.  Kowitz  (Ind.),  16  Am.  St.  407;  05  Am.  Dec. 
iy\.  As  to  the  admissibility  In  evidence  of  the  acts  and  declarations 
of  agents,  see  131  Am.  St.  306. 


Miller  et  al.  v.  Sharp. 

[No.  7,776.    Filed  December  20,  1012.1 

1.  Contracts. — Action,— Contract  Partly  in  Writing, — Parol  Con- 
tract.— Where  a  written  contract  Is  relied  on,  the  entire  contract 
uuist  be  in  writing,  since  a  contract,  partly  in  writing  and  partly 
In  parol,  la  deemed  in  law  a  parol  contract    p.  13. 

2.  Contracts. — Elements. — Meeting  of  Minds. — To  constitute  a  con- 
tract, there  must  be  a  meeting  of  the  minds  of  the  parties  on  one 
and  the  same  thing,    p.  16. 

3.  Sales. — Contracts. — Offer. — Acceptance. — ^Where  defendant,  by 
letter  to  plaintifTs,  indicated  a  desire  to  sell  his  com,  both  old 
and  new,  and  asked  for  prices  on  l)oth,  and  plaintiffs  replied  by 
stating  that  they  understood  that  he  wanted  to  sell  both  the  new 
and  old  com,  stating  the  prices  that  they  could  give  for  each 
kind,  based  on  the  day's  bid,  and  requesting  an  acceptance  by 
return  mail,  and  defendant,  instead  of  accepting  by  return  mail> 
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replied  the  following  day  that  he  would  sell  the  corn  on  the  home 
farm  at  the  price  offered,  but  that  as  to  the  old  corn  he  would 
like  a  little  more,  no  valid  contract  of  sale  was  thereby  created, 
since  defendant's  acceptance,  not  being  in  accordance  with  the 
offer,  was  at  most  only  a  partial  acceptance  of  plaintiff's  propo- 
sition, and  not  binding  upon  either  party,  pp.  16, 18. 
4.  Contracts. — Acceptance, — Scope. — ^The  acceptance  of  a  proposal, 
to  constitute  a  contract,  must  be  as  broad  as  the  proposal  itself, 
and  exactly  meet  its  terms,    p.  17. 

From  Clihton  Circuit  Court ;  Joseph  Combs,  Judge. 

Action  by  Bert  Miller  and  another  against  Noah  B.  Sharp. 
From  a  judgment  for  defendant,  the  plaintiffs  appeal. 
Affirmed. 

George  M.  Smith  and  Sheridan  cfe  Oruber,  for  appellants. 
Joseph  Claybaugh,  Thomas  M,  Ryan  and  James  V.  Kent, 
for  appellee. 

HoTTEL,  J. — This  is  an  action  for  damages  alleged  to  have 
been  sustained  by  appellants  on  account  of  the  breach  of  a 
contract  for  the  delivery  of  corn. 

The  complaint  is  in  two  paragraphs  a  demurrer  to  each 
of  which  was  sustained.  Appellants  refused  to  plead  further 
and  judgment  was  rendered  against  them  that  they  take 
nothing  by  their  suit  and  that  appellee  recover  his  costs. 
From  this  judgment  appellants  appeal. 

The  errors  relied  on  for  reversal  are  as  follows:  (1)  The 
court  erred  in  sustaining  the  demurrer  of  appellee  to  the 
first  paragraph  of  appellants'  amended  complaint;  (2)  the 
court  erred  in  sustaining  the  demurrer  of  appellee  to  the  sec- 
ond paragraph  of  appellants'  amended  complaint.  Eaeh 
paragraph  is  based  on  three  separate  letters,  which  taken  to- 
gether are  relied  on  by  appellants  as  forming  the  contract 
between  them  and  appellee,  for  the  breach  of  which  this 
action  was  brought,  and  each  paragraph  avers,  in  substance, 
that  appellants  are  copartners,  owning  and  operating  a  grain 
elevator  in  the  town  of  Flora,  Indiana,  and  '' engaged  in  the 
business  of  buying  grain  at  said  town  from  farmers  and 
other  owners  thereof  to  be  delivered  at  their  said  elevator 
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at  said  town  of  Flora  where  it  was  their  custom  to  receive 
the  same."  The  other  averments  of  the  complaint  and  the 
difference  in  the  theory  of  the  two  paragraphs  need  not  be 
considered  or  taken  into  account  for  the  purposes  of  de- 
termining the  question  here  presented.  This  is  so  because 
each  paragraph  of  the  complaint  is  based  on  the  same  let- 
ters, and  must  proceed  on  the  theory  that  the  contract  is 
wholly  in  writing.  If  verbal  it  would  be  void  under  the 
statute  of  frauds,  and  this  fact  appearing  on  the  face  of 
each  paragraph,  it  would  follow  that  no  cause  of  ac- 

1.  tion  is  stated  in  either.  And  where  a  written  contract 
is  relied  on,  the  entire  contract  must  be  in  writing,  be- 
cause if  it  is  partly  in  writing  and  partly  parol,  it  will  be 
deemed  to  be,  in  law,  a  parol  contract.  Louisville,  etc.,  R, 
Co.  V.  Reynolds  (1889),  118  Ind.  170,  172,  20  N.  E.  711; 
Board,  etc,  v.  Shipley  (1881),  77  Ind.  553,  555;  Puke  v. 
Miller  (1881),  81  Ind.  190,  191;  Stagg  v.  Compton  (1881), 
81  Ind.  ni;  Gordon  v.  Gordon  (1884),  96  Ind.  134. 

In  fact,  as  we  understand  their  brief,  appellants  recognize 
the  law  to  be  as  above  stated,  their  contention  being  that 
the  three  letters,  made  a  part  of  each  paragraph  of  com- 
plaint, when  taken  together,  are  of  themselves  sufficient  to 
constitute  a  written  contract  between  the  parties.  This  be- 
ing true,  the  only  question  to  be  determined  is  whether  the 
three  letters  referred  to  are  sufficient  to  constitute  such  con- 
tract. 

We  set  out  these  letters  in  full.  According  to  the  aver- 
ments of  the  complaint,  the  first  letter  was  written  by  ap- 
pellee after  a  conversation  held  between  him  and  appellant 
Bert  Miller  over  the  telephone,  and  is  as  follows : 

''Frankfort,  Ind.  August  3,  1909. 
Mr.  Burt  Miller, 

Flora,  Ind. 
Dear  Sir 

Will  write  you  one  cannot  talk  on  phone  what  they 
would  like  always  to  say  what  can  you  engage  new  corn 
at  delivered  in  Dec.  I  may  sell  mine  So  if  you  are  not 
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to  buisy  drop  me  a  letter  this  afternoon  and  Say  what 
Price  you  will  give  for  the  new  and  what  is  the  Best 
for  the  old  corn  1  want  to  clean  up  ever  thing  this  fall 
get  all  the  money  1  can  and  have  a  good  time  Spending 
it  and  the  Oats  if  you  can  See  yourself  out  would  like 
if  you  would  make  it  35  although  they  are  yours  at  the 
Price  named  on  the  Phone  do  the  Best  for  me  as  you 
allways  have  and  I  will  Stay  with  you  let  me  know  and 
I  may  come  over  this  afternoon 

N.  B.  Sharp. 

It  is  averred  that  this  letter  was  received  by  appellants 
the  day  it  was  written,  and  Mr.  Miller,  on  behalf  of  him- 
self and  his  coappellant,  answered  it  on  the  day  it  was  re- 
ceived, as  follows: 

* '  Flora,  Ind.  Aug  3,  1909. 
Mr.  N.  B.  Sharp, 

Frankfort,  Ind. 
Sir 

Yours  at  hand  and  note  you  say  you  want  to  sell 
your  com  new  and  old  this  market  is  lower  all  around 
for  everything.  Could  give  you  45  cts.  pr  bu  for  your 
new  and  94  cts.  pr  hundred  For  Old  corn  that  is  on 
today  bid, 

So  if  you  want  to  sell  let  me  know  by  return  mail 
and  Oblige  Yours  truly, 

Miller  &  Walker." 

It  is  then  averred  that  appellee  by  return  mail — namely, 
on  August  4,  1909 — accepted  said  proposition  for  the  new 
corn  then  growing  on  the  farm,  and  to  be  harvested  in  1909, 
w^hich  said  letter  of  acceptance  is  in  the  words  and  figures 
following : 

*' Frankfort,  Ind.  August  4,  1909. 

Mr.  Burt  Miller  Flora  Ind 

Dear  Sir 
did  not  receive  your  letter  in  time  to  write  on  morn- 
ing train  Sometimes  I  think  they  take  mail  Past  and 
then  back  at  any  rate  I  was  at  the  office  at  9  a.  m.  and 
your  letter  was  not  there  as  to  the  corn  I  will  Sell  the 
corn  on  the  Home  Farm  at  your  Price  45  cts.  p  Bu 
their  is  48  acres  out  24  for  me  and  will  be  about  800 
Bu  I  think  may  be  my  wife  will  Sell  the  com  at  Coups 
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I  may  come  over  day  after  morrow  if  they  get  done 
thrashing  here  as  to  the  old  com  would  like  a  little  more 
will  See  you  soon 

N  B  Sharp." 

It  is  insisted  by  appellee  that  the  judgment  of  the  court 
below,  holding  that  these  letters  were  not  sufficient  to  show 
a  contract  between  the  parties,  was  correct  for  the  following 
reasons:  (1)  Because  the  letters  themselves  do  not  indi- 
cate where  the  corn  was  to  be  delivered,  and  that  in  such 
case  the  delivery  would  be  presumed  to  be  at  the  place  where 
Ihe  corn  was  situated  at  the  time  of  the  making  of  the  con- 
tract, and  that  the  complaint  does  not  aver  a  demand  by 
appellants  at  such  place.  (2)  Because  appellants'  proposi- 
tion to  pay  forty-five  cents  a  bushel  for  the  new  corn  and 
ninety-four  cents  a  hundred  for  the  old  was  made  subject 
to  the  condition  that  it  was  on  that  day's  bid,  and  that  the 
letter  showing  the  alleged  acceptance  of  the  proposition 
shows  that  such  acceptance  was  not  had  until  the  following 
day.  (3)  Because  appellee's  first  letter  to  appellants  showed 
a  desire  on  his  part  to  sell  all  of  his  corn,  both  old  and  new, 
and  that  he  sought  a  proposition  covering  the  corn,  both  old 
and  new;  that  appellants'  proposition  was  made  fixing  a 
price  on  the  old  corn  as  well  as  the  new,  and  that  the  alleged 
acceptance  related  to  the  new  or  growing  corn  only,  and 
was  not  an  acceptance  of  the  proposition  as  made ;  that  for 
this  reason  appellants  could  have  refused  to  comply  with 
their  proposition,  and  this  being  true  and  appellants  not 
being  bound  by  an  offer  accepted  in  part  only,  it  follows 
that  appellee  was  not  bound  by  such  acceptance. 

As  to  the  first  ground  of  appellee's  contention,  it  is  in- 
sisted by  appellants,  in  effect,  that  while  the  letters  in  this 
case  must  be  sufficient  to  create  the  contract,  they  may  be 
read  and  interpreted  in  the  light  of  a  known  custom  or  usage 
of  the  parties  to  the  contract  in  relation  to  the  place  of  de- 
livery, and  that  the  averments  of  each  paragraph  of  the 
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complaint,  with  reference  to  said  custom  and  usage,  make 
tliem  sufScient  in  this  regard. 

In  view  of  the  conclusions  we  have  reached  on  the  other 
grounds  of  appellee's  contention,  we  deem  it  unnecessary 
to  set  out  the  avennents  of  the  paragraphs  of  the  complaint 
as  to  said  custom  and  usage,  or  to  determine  their  sufficiency 
in  this  respect. 

We  think  that  the  complaint  is  open  to  the  other  grounds 
of  objection  urged  by  appellee,  and  that  for  this  reason  the 
demurrer  to  each  paragraph  was  properly  sustained. 

Before  there  can  be  said  to  be  an  agreement  between  the 

parties,  there  must  be  a  meeting  of  the  minds  of  such  parties 

on  the  matter  attempted  to  be  agreed  on,  and  no  con- 

2.  tract  can  be  said  to  have  been  created  between  par- 
ties where  their  minds  have  not  agreed  on  one  and 

the  same  thing.  Cartmel  v.  Newton  (1881),  79  Ind.  1,  8; 
7  Am.  and  Eng.  Ency.  Law  (2d  ed.),  131-135  and  notes: 
Potts  v.  Whitehead  (1872),  23  N.  J.  Eq.  512;  Kyle  v.  Kava- 
nagh  (1869),  103  Mass.  356,  359,  360,  4  Am.  Rep.  560;  Carr 
V.  Duval  (1840),  14  Pet.  •77,  10  L.  Ed.  361;  Tilly  v.  Cook 
County  (1880),  103  U.  S.  155,  161,  26  L.  Ed.  374;  Cal 
Hirsch  &  Sons,  etc.,  Co.  v.  Peru  Steel,  etc.,  Co.  (1912),  50 
Ind.  App.  59,  96  N.  E.  807,  and  authorities  cited. 

Appellee  by  his  first  letter  indicated  a  desire  to  sell  his 
corn,  both  old  and  new.     He  wanted  to  "clean  up  every- 
thing'* that  fall,  and  ''get  all  the  money"  he  could, 

3.  and  with  this  idea  and  purpose,  expressed  in  his  let- 
ter, he  asked  appellants  to  drop  him  a  letter,  and 

"say  what  price"  they  would  "give  for  the  new  and  what  is 
the  best  for  the  old  corn." 

Appellants  understood  from  the  letter  received  that  ap- 
pellee wanted  a  price  for  both  old  and  new  com,  as  evi- 
denced by  the  following  language  in  their  letter:  "You  say 
you  want  to  sell  your  corn  new  and  old"  and  they  made 
their  proposition  accordingly,  viz.:  "Could  give  you  45 
cts.  pr.  bu.  for  your  new  and  94  cts.  pr.  hundred  for  old 
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com."  Whatever  may  be  said  of  the  acceptance,  we  think 
it  clear  that  this  proposition  was  so  worded  that  appel- 
lants could  rightfully  have  insisted  that  they  would  not 
be  bound  by  an  acceptance  of  part  only,  and  the  mutuality 
of  obligation  necessary  in  all  contracts  would  not  permit 
appellee  to  be  bound  by  a  partial  acceptance  of  a  proposi- 
tion made  by  appellants,  which  did  not  have  the  eflEect  of 
binding  them  also. 

The  further  condition  or  qualification  put  into  this  propo- 
sition by  the  words,  **that  is  on  today  bid.  So  if  you  want 
to  sell  let  me  know  by  return  mail,*'  to  us  seems  important, 
and,  in  a  measure,  controlling.  Appellants  must  have  had 
some  reason  for  putting  these  words  into  their  proposition. 
Their  evident  purpose  must  have  been  to  advise  appellee 
that  the  proposition  made  to  him  was  made  on  the  day's  bid, 
which  might  be  subject  to  whatever  change  the  next  day's 
bid  might  make  necessary.  This  is  further  indicated  by  the 
admonition  to  appellee  that  if  he  wanted  to  sell  he  must  let 
appellants  ** known  by  return  mail."  We  think  the  entire 
language  and  tenor  of  this  proposition  indicates  an  intention 
to  limit  it  as  we  have  indicated.  It  will  be  observed  that  the 
language  of  the  proposition  is  not  that  we  ^^will  give*'  but 
the  language  is,  *' could  give  •  •  •  on  today  bid. "  We 
think  the  following  language  of  the  court  in  the  case  of 
Eggleston  v.  Wagner  (1881),  46  Mich.  610,  620,  10  N.  W. 
37,  apt  and  applicable  to  the  facts  of  this  case:  **In  order 
to  convert  a  proposal  into  a  promise  the  constituents  of  the 

acceptance  tendered  must  comply  with  and  conform 
4.     to  the  conditions  and  exigencies  of  the  proposal.    The 

acceptance  must  be  of  that  which  is  proposed  and 
nothing  else  and  must  be  absolute  and  unconditional.  What- 
ever the  proposal  requires  to  fulfill  and  effectuate  acceptance 
must  be  accomplished  and  the  acceptance  must  include  and 
carry  with  it  whatever  undertaking,  right  or  interest  the 
proposal  calls  for,  and  there  must  be  an  entire  agreement  be- 
VoL.  52—2 
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tween  the  proposal  and  acceptance  in  regard  to  the  subject- 
matter  and  extent  of  interest  to  be  contracted.  If  the  par- 
ties do  not  refer  to  the  same  things  in  the  same  sense  the 
transaction  is  simply  one  of  proposals  and  counter-pro- 
posals." 

In  Potts  V.  Whitehead,  supra,  at  page  514,  it  is  said:  ^'An 
acceptance,  to  be  good,  must,  of  course,  be  such  as  to  con- 
clude an  agreement  or  contract  between  the  parties.  And  to 
do  this,  it  must  in  every  respect  meet  and  correspond  with 
the  offer,  neither  falling  within  nor  going  beyond  the  terms 
proposed,  but  exactly  meeting  them  at  all  points  and  clos- 
ing with  them  just  as  they  stand."  See,  also,  Cartmel  v. 
Newton,  supra;  Johnston  v.  Stephenson  (1872),  26  Mich. 
63;  Tilly  v.  Cook  County,  supra;  Arthur  v.  Gordon  (1889), 
37  Fed.  558. 

Appellee,  if  it  can  be  said  from  his  last  letter  that  he  in- 
tended any  acceptance — ^a  question  which  we  do  not  decide — 
could  have,  at  most,  intended  only  an  acceptance  as 

3.  to  the  new  corn.  The  letter  of  acceptance  shows  that 
the  acceptance  was  not  until  the  day  following  the 
proposition  and  that  it  was  not  sent  by  return  mail. 

For  the  reasons  indicated,  we  think  it  appears  from  the 
letters  relied  on  as  constituting  the  contract  in  this  case  that 
the  minds  of  the  parties  to  be  bound  thereby  never  agreed 
on  the  same  thing,  and  therefore,  under  the  authorities,  no 
contract  was  ever  created  between  them.  Neither  paragraph 
of  the  complaint  stated  a  cause  of  action,  and  the  demurrers 
thereto  were  properly  sustained. 

Judgment  affirmed. 

Note.— Reported  In  100  N.  E.  108.  «c€,  also,  under  (1)9  Cyc. 
753;  (2)  9  Cyc.  2:15;  (3)  35  Cyc.  52;  (4)  9  Cyc.  265. 


NOVEMBER  TERM,  1912.  19 


Craig  V.  Zent— 52  Ind.  App.  19. 


Craig  et  al.  v.  Zent. 

[No.  7,792.    FUed  December  20,  1912.] 

1.  Xeoltgence. — Contributory  Negligence, — Jury  Question, — ^A  court 
is  not  justified  in  declaring  as  a  matter  of  law  that  a  party  was 
guilty  of  contributory  negligence,  simply  because  the  facts  relat- 
ing to  his  conduct  are  undisputed  and  seem  to  indicate  a  want 
of  due  care,  but  if  different  inferences  may  reasonably  be  drawn 
from  such  facts,  the  question-  is  for  the  jury.    p.  20. 

2.  Witnesses.  —  Ea:amination,  —  Cross-examination,  —  Evidence. 
— While  ordinarily  a  statement  against  the  interest  of  a 
party,  made  in  his  absence,  is  not  admissible  as  evidence  against 
him,  where,  in  an  action  for  damages,  defendant's  attorney  elicited 
from  plaintiff  on  cross-examination  part  of  a  conversation  had 
between  such  attorney  and  plaintiff,  relative  to  the  damage  to 
certain  articles,  exclusive  of  plaintiff's  horse,  it  was  proper  on  the 
redirect  examination  to  show  what  was  further  said  in  relation 
to  the  same  subject,  although  It  was  also  thereby  shown  that 
defendant's  attorney  had  told  plaintiff  he  ought  to  have  $100  for 
the  damage  to  his  horse,    p.  20. 

3.  Tmal. — Reception  of  Evidence, — Objections. — Time. — Where  a 
question  asked  a  witness  is  of  such  character  as  to  indicate  that 
its  answer  will  divulge  matter  that  is  incompetent,  an  objection  to 
be  available,  should  be  interfiosed  before  the  answer  is  made, 
p.  22. 

4.  Appeal. — Review, — Evidence. — Damages. — Where,  in  an  action 
for  damages,  the  evidence  shows  injuries  to  the  person  of  appellee, 
which,  though  slight,  are  not  capable  of  being  definitely  ascer- 
tained, a  verdict  for  $100  will  not  be  set  aside  on  the  ground  that 
the  damages  are  excessive,    p.  22. 

From  Huntington  Circuit  Court;  Burdge  H,  Hurd,  Spe- 
cial Judge. 

Action  by  Sylvester  Zent  against  John  Craig  and  an- 
other. From  a  judgment  for  plaintiflf,  the  defendants  ap- 
peal.   Affirmed, 

Fred  H.  Bowers  and  Milo  N,  Feightner,  for  appellants. 
Watkins  &  Butler,  for  appellee. 

Lairy,  J. — Appellants,  who  are  the  owners  of  a  machine 
for  drilling  wells,  left  it  standing  by  the  side  of  the  high- 
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way.  This  action  was  brought  by  appellee  to  recover  dam- 
ages for  personal  injuries,  and  also  damages  to  his  horse 
and  buggy  occasioned  by  his  horse  taking  fright  at  the 
machine  and  running  away.  Appellee  recovered  a  judg- 
ment in  the  sum  of  $100,  from  which  judgment  this  appeal 
is  prosecuted. 

The  action  of  the  trial  court  in  overruling  appellants' 
motion  for  a  new  trial  is  the  only  one  presented  by  the 
briefs. 

The  first  question  discussed  by  appellants  relates  to  the 

sufficiency  of  the  evidence  to  sustain  the  verdict.     On  this 

question  it  is  asserted  that  the  undisputed  evidence 

1.  shows  a  state  of  facts  from  which  the  court  can  say, 
as  a  matter  of  law,  that  appellee  was  guilty  of  con- 
tributory negligence  in  attempting  to  drive  his  horse  past 
the  machine,  after  he  saw  it  at  the  side  of  the  road.  A 
court  is  not  justified  in  declaring  as  a  matter  of  law  that 
a  party  was  negligent,  simply  because  the  facts  relating  to 
his  conduct  are  undisputed  and  seem  to  indicate  a  want  of 
due  care.  If  different  inferences  may  reasonably  be  drawn 
from  the  undisputed  facts,  it  is  the  province  of  the  jury 
to  draw  the  inference,  and  thus  to  determine  whether  the 
party  was  guilty  of  negligence.  We  have  carefully  ex- 
amined all  of  the  evidence  relating  to  the  conduct  of  ap- 
pellee, and  we  are  clearly  of  the  opinion  that  the  question 
of  contributory  negligence  was  one  of  fact  for  the  jury. 

Appellants  cite  and  rely  on  the  case  of  Toivn  of  Salem 
V.  Walker  (1897),  16  Ind.  App.  687,  46  N.  E.  90,  but  the 
facts  as  disclosed  by  the  evidence  in  this  case  do  not  bring 
it  within  the  rule  announced  in  that  decision. 

Appellants  next  complain  of  the  ruling  of  the  court  in 

permitting  the  plaintiff  to  testify  to  a  statement  made  to 

him  by  Mr.  Bowers,  at  the  law  oflBce  of  Bowers  & 

2.  Peightner,    in   the    absence    of   defendants.      While 
plaintiff  was  testifying  as  a  witness  in  his  own  behalf, 

he  stated  on  reexamination,  in  response  to  a  question  pro- 
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pounded  by  his  attorney,  that  Mr.  Bowers  said  in  this  con- 
versation that  plaintiff  ought  to  have  $100  damages  for 
his  horse.  Ordinarily  a  statement  of  this  kind  would  be 
inadmissible  as  evidence  against  the  defendants.  It  is 
claimed  by  counsel  for  plaintiff  that  the  admission  of  this 
evidence  was  justified,  on  the  ground  that  defendants  in 
cross-examination  went  into  the  transaction  and  developed 
a  part  of  what  was  done  and  said,  and  that  it  was  proper 
on  further  examination  to  show  the  rest  of  what  was  said 
on  the  same  subject.  Defendants'  attorney  on  the  cross- 
examination  of  this  witness  did  not  ask  him  to  relate  any- 
thing that  was  said  at  the  time  this  list  was  made  out.  The 
cross-examination  shows  that  some  conversation  was  had 
on  the  subject  of  damages  to  the  other  personal  property 
mentioned,  and  that  a  list  was  made  out  which  did  not  in- 
clude damages  to  the  horse.  It  also  shows  that  Mr.  Bowers 
estimated  the  damages  to  the  property  mentioned  in  the  list, 
and  that  plaintiff,  at  the  time,  mentioned  the  damage  to 
the  horse.  The  witness  was  not  asked  on  cross-examination 
to  relate  any  part  of  the  conversation,  and  he  did  not  state 
anything  that  was  said,  except  that  he  mentioned  to  Mr. 
Bowers  that  the  horse  was  damaged,  and  this  statement  was 
volunteered  by  the  witness,  not  being  responsive  to  the 
question.  Under  such  a  state  of  the  evidence,  we  do  not 
think  that  it  was  competent  on  reexamination  to  show  what 
was  said  as  to  the  amount  of  plaintiff's  damages.  But  in 
this  case  it  appears  that  Mr.  Bowers  was  appearing  at 
the  trial  of  the  case  as  one  of  the  attorneys  for  defendants, 
and  as  such  conducted  the  examination  of  plaintiff.  In  this 
examination  he  elicited  the  fact  that  a  list  of  the  property 
damaged  was  made  out,  in  which  damage  to  the  horse  was 
not  mentioned.  Plaintiff  on  cross-examination,  in  response 
to  a  question  by  Mr.  Bowers,  testified  that  Bowers  made 
out  this  list  and  estimated  the  damages;  and  that  plaintiff 
at  the  time  mentioned  the  damage  to  the  horse.  From  this 
cross-examination  it  appears  that  the  damages  to  various 
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articles  of  personal  property  were  discussed,  and  that  Bow- 
ers made  out  a  list  and  estimated  the  damages  to  the  other 
articles,  but  did  not  include  the  damage  to  the  horse,  al- 
though it  was  mentioned  by  plaintiff.  Defendants  having 
gone  into  this  transaction,  and  having  developed  a  part  of 
what  was  done  and  said  there,  the  court  did  not  err  in 
permitting  plaintiff,  on  reexamination,  to  show  what  was 
further  said  in  relation  to  the  same  subject.     The 

3.  error,  however,  is  not  available  to  reverse  the  judg- 
ment, for  the  reason  that  a  timely  objection  was  not 

made  to  the  question  which  elicited  the  testimony.  As 
shown  by  the  record,  defendants  made  no  objection  at  the 
time  the  question  was  asked,  but  waited  until  the  answer 
had  been  given,  and  then  objected.  The  question  was  of 
such  a  character  as  to  indicate  that  its  answer  would  di- 
vulge at  least  a  part  of  the  conversation  had  between  plain- 
tiff and  Mr.  Bowers.  If  the  evidence  thus  sought  to  be 
elicited  was  incompetent,  defendants  might  object,  and  have 
the  evidence  excluded,  or  they  might  waive  the  objection 
and  permit  it  to  go  in ;  but  they  cannot  wait  until  after  the 
answer  is  made,  and  then  permit  it  to  remain  if  favorable, 
or,  by  objecting,  have  it  excluded  if  unfavorable.  Pence 
V.  Waugh  (1893),  135  Ind.  143,  34  N.  B.  860;  Pennsylvania 
Co,  V.  Witie  (1896),  15  Lid.  App.  583,  43  N.  E.  319,  44 
N.  E.  377. 

Appellants  also  contend   that  the  damages  are  excessive. 

On  this  question  we  may  remark  that  the  evidence  shows 

injuries  to  the  person  of  appellee,  which,  though 

4.  slight,   are  not   capable   of  being   definitely   ascer- 
tained, and  as  the  damages  assessed  are  only  $100, 

we  do  not  regard  them  as  excessive. 
Judgment  affirmed. 

Note.— Reported  in  100  N.  E.  94.    See,  also,  under  (1)  29  Cyc. 
631;  (2)  40  Cyc.  2526;  (3)  88  Cyc  1390;  (4)  3  Cyc.  381. 
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Ladoga  Canning  Company  v.  Corydon  Canning 

Company. 

[Xo.    7,518.      Filed   June    7,    1912.      Rehearing    denied    December 

20,  1912.1 

1.  Tbiai* — VerdM. — Answers  to  Interrogatories. — ^A  general  ver- 
dict will  stand,  as  against  the  ]ary*s  answers  to  interrogatories, 
where  the  facts  specially  found  are  not  inconsistent  therewith,  or 
where  the  verdict  and  the  special  findings  can  be  reconciled  with 
each  other  under  any  state  of  facts  provable  under  the  issues, 
p.  2a 

2.  Appeal. — Revicto.—Presumptions. — Verdict — Special  Findings. 
— ^Every  reasonable  presumption  will  be  indulged  in  favor  of  a 
general  veiHlict,  but  nothing  will  be  presumed  in  aid  of  the  special 
findings  of  the  jury.    p.  27. 

3.  Sales. — Breach  of  Contract. — Measure  of  Damages. — C!)o  meas- 
ure of  damages  for  the  seller's  failure  to  deliver  goods  contracted 
for,  is  the  difference  between  the  market  price  and  the  contract 
price  at  the  place  of  delivery  on  the  date  of  the  default    p.  27. 

4.  Sales. — Breach  of  Contract. — Verdict. — Anitwers  to  Interroga- 
tories.— In  an  action  against  a  seller  for  breach  of  a  contract  to 
deliver  5,000  cases  of  tomatoes  as  soon  as  packed,  answers  to 
interrogatories  showing  that  defendant  had  the  5,000  cases  ready 
for  delivery  before  September  28,  that  no  delivery  had  been  made, 
except  of  sample,  that  on  October  10  the  market  price  was  higher 
than  the  contract  price,  but  failing  to  show  the  market  price  at 
any  other  time,  are  not  in  conflict  with  a  general  verdict  award- 
ing plaintiff  nominal  damages  only,  since,  Indulging  all  presump- 
tions in  favor  of  the  general  verdict,  it  means  that  defendant  did 
not  comply  with  the  contract  to  deliver  the  tomatoes  as  soon  as 
packed,  and  that  at  the  time  of  the  default  the  market  price  was 
no  higher  than  the  contract  price,    p.  27. 

5.  Damages.  —  Breach  of  Contract.  —  }<ominal  Damages.  —  Wliere 
there  has  been  a  breach  of  a  contract  by  one  of  the  parties,  the 
other  is  at  least  entitled  to  recover  nominal  damages,    p.  28. 

6.  Appeal.  —  Review,  —  Harmless  Error. — Ruling  on  Demurrer, — 
Error,  if  any,  in  overruling  appellant's  demurrer  to  a  paragraph 
of  answer,  was  harmless,  where  the  finding  was  in  appellant's 
favor,    p.  2S. 

7.  Appeal. — Questions  Reviewable. — Evidence. — BUI  of  Exceptions. 
— ^Where  it  is  not  shown  that  the  bill  of  exceptions  containing  the 
longhand  transcript  of  the  evidence  was  presented  within  time, 
and  the  filing  thereof,  after  being  signed,  does  not  apiHsar  by  a 
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record  entry  Independent  of  the  bill  Itself,  or  by  the  clerk^s  cer- 
tificate, the  evidence  is  not  in  the  record  and  questions  arising 
thereon  cannot  be  considered,    p.  28. 

8.  Appeax*. — Bill  of  Exceptions. — Absence  of  Judge  from  State, — 
Ot^erruling  Motion  for  Signature  yunc  Pro  Tunc, — Review, — 
Where  Judgment  was  rendered  on  May  22,  and  appellant  was 
given  ninety  dajrs  in  which  to  present  and  file  a  bill  of  exceptions, 
and,  on  August  17,  the  longhand  manuscript  was  delivered  by  the 
reporter  to  appellants  attorneys,  who,  on  August  19,  left  the 
same  with  the  clerk  to  be  filed  and  approved  by  the  Judge,  the 
action  of  the  court  in  overruling  appellant's  motion  to  have  the 
bill  signed  nunc  pro  tunc,  where  the  only  showing  in  support  of 
such  motion  was  that  the  Judge  was  absent  from  the  State  from 
July  90  to  September  9,  was  not  error,    p.  29. 

9.  Appeal. — Bill  of  Exceptions. — Absence  of  Judge  from  State, — 
Signature  Nunc  Pro  Tunc, — ^The  right  to  have  a  bill  of  exceptions 
signed  nunc  pro  tunc,  on  the  ground  that  the  presentation  within 
the  time  allowed  was  defeated  by  the  absence  of  the  Judge  from 
the  State,  depends  on  the  diligence  shown  by  the  party  seekiui; 
such  signature,  and  the  question  of  such  diligence  is  for  determina- 
tion by  the  sound  Judgment  of  the  presiding  Judge  from  the  facts 
of  the  particular  case.    p.  29. 

From  Harrison  Circuit  Court;  C.  W.  Cook,  Judge. 

Action  by  the  Ladoga  Canning  Company  against  the 
Corydon  Canning  Company.  Prom  a  judgment  in  its  favor 
for  nominal  damages,  the  plaintiff  appeals.     Affirmed, 

V,  C,  Stover  and  Wilson  &  Self,  for  appellant. 
Evan  B.  Stotsenburg  and  John  H.  Weathers,  for  appel- 
lee. 

Adams,  P.  J. — Action  by  appellant  against  appellee  on 
the  following  contract: 

"New  Albany,  Ind.  May  19,  1906.  Sold  to  the  Ladoga 
Canning  Company,  Ladoga,  Indiana,  5000  cases  Futures 
Standard  Indiana  Tomatoes,  threes,  at  80c  per  dozen, 
P.  0.  B.  Factory,  Corydon,  Indiana;  less  one  and  one 
half  per  cent  (1^%)  for  cash  in  ten  days.  Goods  to 
be  of  1906  packing  and  delivery  to  be  made  as  soon  as 
packed.  Six  months  guarantee  against  swell.  The  seller 
hereby  agrees  to  allow  buyers  the  privilege  of  using 
their  labels  on  2000  cases,  with  $1.00  per  thousand  label 
allowance.     The  remaining  3000  to  be  under  seller's 
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labels.  In  case  of  crop  failure,  we  are  not  liable  after 
we  have  filled  8.0%  of  this  contract.  In  event  we  are 
not  able  to  fill  80%  we  reserve  the  right  to  furnish 
other  standard  goods  instead,  or  to  pay  the  difference 
between  the  contract  price  and  the  market  price,  should 
there  be  an  advance  at  the  time  of  delivery." 

This  contract  was  signed  by  the  parties,  and  it  is  averred 
in  the  complaint  that  appellee  failed  and  refused  to  carry 
out  the  terms  thereof;  that  appellant  has  been  ready  and 
willing  to  receive  the  goods  purchased  under  said  contract, 
and  that  on  appellee's  failure  to  deliver  the  goods  contracted 
for  appellant  was  obliged  to  go  into  the  open  market  and 
purchase  goods  of  the  same  quality  purchased  from  appel- 
lee, and  was  obliged  to  pay  the  market  price  of  ninety-five 
cents  a  dozen  cans  for  such  goods;  that  appellant  would 
have  made  a  profit  of  fifteen  cents  a  dozen  cans,  had  appel- 
lee fulfilled  its  contract  agreement,  but  on  account  of  its 
failure  so  to  do  appellant  was  damaged  in  the  sum  of  $1,500, 
for  which  judgment  is  demanded. 

Appellant  answered  the  complaint  in  fifteen  paragraphs, 
of  which  the  first  was  in  denial  and  the  second  a  plea  of 
payment.  Other  paragraphs  of  answer  were  challenged  by 
demurrer,  and  the  twelfth,  thirteenth  and  fifteenth  were 
held  good.  Trial  by  jury;  finding  and  judgment  for  ap- 
pellant in  the  sum  of  one  cent,  and  judgment  in  favor  of 
appellee  for  costs. 

With  the  general  verdict  the  jury  returned  answers  to 
sixteen  interrogatories.  Appellant  filed  its  motion  for  judg- 
ment on  the  answers  to  the  interrogatories,  notwithstand- 
ing the  general  verdict,  for  $1,500.  This  motion  was  over- 
ruled, and  renewed  for  the  sum  of  $1,200.  Appellant  also 
filed  a  motion  for  a  new  trial,  and  a  motion  for  a  mine  pro 
tunc  entry.  The  overruling  of  each  of  these  motions,  and 
the  overruling  of  appellant's  demurrer  to  the  fifteenth  para- 
graph of  answer,  constitute  the  errors  relied  on  for  reversal 
and  not  waived  by  failure  to  argue. 

By  the  answers  to  the  special  interrogatories,  the  jury 
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found  that  the  parties  entered  into  the  contract  herein  set 
out,  and  that  appellee  did  not  deliver  the  tomatoes  con- 
tracted for,  and  did  not  deliver  any,  in  compliance  with 
the  terms  of  sale,  except  samples;  that  the  packing  season 
at  Corydon,  Indiana,  closed  October  10;  that  appellee  noti- 
fied appellant  on  October  10  that  it  would  ship  appellant 
2,000  cases,  provided  appellant  would  accept  the  same  in 
full  of  said  contract;  that  appellant  did  not  accept  said 
proposition ;  that  the  market  price  of  canned  tomatoes  per 
dozen  cans,  of  the  kind  and  quality  mentioned  in  the  con- 
tract, at  Corydon,  Indiana,  **on  or  about  the  10th  of  Octo- 
ber, 1906,  and  for  some  days  thereafter,''  was  ninety-five 
cents  per  dozen ;  that  the  market  price  at  Ladoga,  Indiana, 
at  the  same  time  was  '' supposed  to  be  ninety-five  cents  per 
dozen";  that  appellee  has  not  paid  appellant  the  difference 
between  the  contract  price  and  the  market  price;  that  ap- 
pellant refused  to  accept  2,000  cases  under  said  contract, 
but  not  the  whole ;  that  appellee  has  not  paid  appellant  in 
full  for  the  demand  sued  on;  that  no  delivery  was  made, 
except  samples,  to  Ladoga  and  St.  Louis;  that  appellee  on 
or  about  September  28  had  5,000  cases  of  tomatoes  packed, 
so  that  the  same  could  have  been  shipped  to  appellant ;  that 
before  September  28, 1906,  appellee  had  5,000  cases  of  toma- 
toes ready  to  be  delivered  to  appellant. 

By  the  general  verdict  the  jury  found  in  favor  of  ap- 
pellant on  all  the  material  allegations  of  its  complaint,  and 
against  appellee  on  all  the  material  averments  of  its  affirma- 
tive defenses,  but  found  that  appellant  was  entitled  to  only 
nominal  damages;  in  other  words,  the  verdict  is  a  general 
finding  that  there  was  a  breach  by  appellee  of  the  contract 
sued  on,  but  that  appellant  was  not  injured  thereby. 

It  is  well  settled  that  where  a  jury  with  its  general  ver- 
dict returns  answers  to  interrogatories,  the  general  verdict 
will  stand,  unless  the  facts  specially  found  are  incon- 

1.  sistent  therewith.  It  is  also  the  rule  that  where  the 
general  verdict  and  the  special  findings  can  be  re- 
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conciled  with  each  other  under  any  state  of  facts  provable 

under  the  issues,  the  general  verdict  will  stand.    Southern 

R.  Co.  V.  Utz  (1913),  52  Ind,  App.  270,  98  N.  B,  375,  and 

cases  cited.    Nothing  will  be  presumed  in  aid  of  the 

2.  special  findings  of  a  jury,  but  every  reasonable  pre- 
sumption will  be  indulged  in  favor  of  the  general 

verdict  Lousiville,  etc.,  R.  Co.  v.  Creek  (1892),  130  Ind. 
139,  142,  29  N.  E.  481, 14  L.  R.  A.  733 ;  Shoner  v.  Pennsyl- 
vania Co.  (1892),  130  Ind.  170, 181,  28  N.  E.  616,  29  N.  E. 
775;  Louisville,  etc.,  R.  Co.  v.  Summers  (1892),  131  Ind. 
241,  243,  30  N.  E.  873. 

The  contract  sued  on  provides  that  the  goods  sold  were 
to  be  of  1906  packing,  and  delivery  was  to  be  made  as  soon 
as  packed,  at  eighty  cents  per  dozen  f.  o.  b.  factory.  Gory- 
don,  Indiana.  The  jury  found  that  appellee  on  or  about 
September  28  had  the  whole  amount  of  goods  contracted 
for  packed  and  ready  for  delivery  to  appellant.  The  jury 
also  found  that  before  September  28,  1906,  appellee  had 
5,000  cases  of  tomatoes  ready  to  be  delivered  to  appellant. 

The  gravamen  of  this  action  is  the  breach  of  a  contract, 

and  to  warrant  a  recovery  there  must  have  been  a  default 

on  the  part  of  appellee,  in  which  event  the  measure 

3.  of  damages  would  be  the  difference  between  the  mar- 
ket price  and  the  contract  price  on  the  date  of  the 

default  at  the  place  of  delivery. 

By  the  terms  of  the  contract  sued  on,  it  was  provided 

that  the  tomatoes  were  to  be  delivered  as  soon  as  packed. 

While  the  jury  found  that  appellee  had  the  5,000 

4.  cases  of  tomatoes  ready  to  be  delivered  to  appellant 
before  September  28,  1906,  the  exact  time  is  not 

found.  By  the  general  verdict,  the  jury  found  that  delivery 
had  not  been  made  as  soon  as  the  tomatoes  were  packed, 
and  appellee  was  therefore  in  default  and  liable  to  appel- 
lant for  at  least  nominal  damages.  The  answers  to  inter- 
rogatories do  not  show  the  market  price  at  any  time  prior 
to  October  10.    The  special  finding,  that  the  market  price 
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was  higher  than  the  contract  price  on  October  10,  has  no 
significance,  and  is  not  in  conflict  with  the  general  verdict. 
The  inquiry,  to  be  available,  must  relate  to  the  market  price 
at  the  time  of  default.  McCollum  v.  Huntington  (1875), 
51  Ind.  229. 

As  all  presumptions  are  indulged  in  favor  of  the  general 
verdict,  the  meaning  of  the  verdict  must  be  that  appellee 
did  not  comply  with  the  contract,  wherein  it  agreed  to  make 
delivery  of  5,000  cases  of  tomatoes  as  soon  as  packed,  and 
that  at  the  time  of  default  the  market  price  was  no  higher 
than  the  contract  price. 

It  is  a  well-settled  rule  that  where  there  has  been  a  breach 

of  a  contract  by  one  of  the  parties,  the  other  is  at  least 

entitled  to  recover  nominal  damages.    Grau  v.  Orau 

5.  (1906),  37  Ind.  App.  635,  638,  77  N.  E.  816.     The 
answers  to  interrogatories  are  not  in  conflict  with  the 

general  verdict,  and  there  was  no  error  in  overruling  the 
motion  for  judgment  on  the  interrogatories,  notwithstand- 
ing the  general  verdict. 

Error  predicated  on  the  overruling  of  the  demurrer  to  the 

fifteenth  paragraph  of  appellee's  answer  is  not  available,  for 

the  reason  that  the  finding  was  in  appellant's  favor, 

6.  and  the  error,  if  any,  was  harmless.    Tucker  v.  Roach 
(1894),  139  Ind.  275,  278,  38  N.  E.  822;  Equitable 

Trust  Co.  V.  Torphy  (1906),  37  Ind.  App.  220,  222,  76  N. 
E.  639;  Souders  v.  Jeffries  (1884),  98  Ind.  31. 

Appellee  insists  that  all  alleged  errors  arising  on  the  mo- 
tion for  a  new  trial  are  not  before  us,  for  the  reason  that 
the  evidence  is  not  in  the  record,  the  bill  of  excep- 

7.  tions  not  having  been  filed  after  it  was  signed  by 
the  judge.    It  is  now  well  settled  in  this  State  that 

to  bring  the  evidence  into  the  record,  it  is  necessary  to  show 
that  the  bill  of  exceptions  containing  the  longhand  trans- 
cript of  the  evidence  was  presented  within  time,  and  was 
filed  after  being  signed ;  that  the  filing  should  be  shown  by 
a  record  entry  independent  of  the  bill  itself,  or  shown  by 
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the  clerk's  certificate.  This  question  was  recently  passed 
on  by  this  court  in  Hoffman  v.  Isler  (1912),  49  Ind.  App. 
284,  97  N.  E.  188,  wherein  the  rule  was  clearly  announced 
and  the  authorities  collected  and  cited.  We  must,  there- 
fore, hold  that  the  evidence  is  not  in  the  record,  and  can- 
not be  considered  in  the  determination  of  this  appeal. 

The  remaining  error  relied  on  is  that  the  court 

8.  erred  in  overruling  appellant's  motion  for  a  niitic 
pro  tunc  entry.  This  is  brought  into  the  record  by 
special  bill  of  exceptions,  which  shows  that  the  judg- 

9.  ment  was  rendered  on  May  22,  1909,  and  appellant 
was  given  ninety  days  in  which  to  present  and  file 

its  bill  of  exceptions.  About  August  17,  1909,  the  reporter 
delivered  the  longhand  manuscript  of  the  evidence  to  ap- 
pellant's attorneys,  and  on  August  19  said  transcript  was 
left  with  the  clerk  to  be  filed  and  approved  by  the  judge. 
The  judge  of  the  court  was  absent  from  the  State  of  In- 
diana from  July  30,  to  September  9,  1909.  By  the  motion, 
appellant  sought  to  have  the  judge  sign  the  bill  of  excep- 
tions as  of  August  19.  The  right  to  have  such  entry  made 
nunc  pro  tunc  depends  on  the  diligence  shown  by  the  party 
seeking  it.  In  this  case  the  only  showing  was  that  the  judge 
was  absent  from  the  State  from  July  30  to  September  9, 
1909.  In  Lengelscn  v.  McOregoi^  (1904),  162  Ind.  258,  268, 
67  N.  E.  524,  70  N.  E.  248,  the  court  said:  *'The  right, 
however,  rests  upon  diligence,  and  upon  the  fact  that  the 
exceptor  has  done  all  he  reasonably  could  do  to  secure  the 
prompt  approval  of  his  exceptions,  and  whether  he  has  been 
diligent  or  not  must  be  determined  by  the  sound  judgment 
of  the  presiding  judge  upon  the  facts  of  the  particular  case." 
The  presiding  judge  in  this  case  overruled  the  motion,  and  we 
cannot  say  that  he  did  not  exercise  sound  judgment  in  so  doing. 
Judgment  affirmed. 

Note.— Reported  in  98  N.  E.  849.  See,  also,  under  (1,2,4)  38 
Cyc.  1927;  (3)  35  Qyc.  633;  (5)  13  Cyc.  17;  (6)  31  Cyc  358;  (7) 
2  Cyc.  1041 ;  (8,  9)  3  Oyc.  44— New  Amio. 
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Mortimer,  Receiver,  v.  Daub. 

[No.  7,579.    Filed  June  (»,  1912.    Rehearing  denied  December 

20, 1912.] 

1.  Railroads. — Intcrurban, — Injury  to  Persons  on  Highway, — EvU 
dence, — Sufficiency. — In  an  action  for  injuries  sustained  in  a  col- 
lision with  an  internrban  car,  where  the  complaint  charged  that 
the  car  was  being  operated  "at  an  excessive,  negligent  and  care- 
less rate  of  speed  of  about  thirty  miles  an  hour,"  thereby  caus- 
ing unusual,  excessive  and  unnecessary  noises  which  frightened 
plaintiflTs  team  and  caused  it  to  turn  upon  the  track  in  front  of 
said  car,  whereby  plaintiif  was  injured,  evidence  showing 
that  there  was  at  the  time  a  city  ordinance  in  force  prohibiting 
the  running  of  cars  at  a  higher  rate  of  speed  than  ten  miles  i)cr 
hour,  and  that,  as  the  car  approached,  it  was  running  at  twenty- 
five  or  thirty  miles  an  hour  and  made  a  loud  no4se  and  raised 
considerable  dust,  was  sufficient  to  Justify  the  Jury  in  finding 
that  the  car  was  operated  in  excess  of  the  speed  allowed  by  or- 
dinance, and  that  the  team  was  frightened  by  the  unusual  noise 
and  high  rate  of  speed,  and  was  sufficient  to  charge  defendant  * 
with  liability  although  there  was  some  evidence  tending  to  show 
that  at  the  time  of  the  collision  the  car  had  slowed  down  and 
was  not  running  to  exceed  eight  or  ten  miles  an  hour.    p.  34. 

2.  Railroads. — Operation. — Ed-cessive  Speed, — Negligence  Per  Se, — 
It  is  negligence  per  se  for  a  railroad  company  to  operate  its 
cars  in  violation  of  a  statute  or  municipal  ordinance  regulating 
the  speed  thereof,  making  the  company  liable  for  Injury  proxi- 
mately caused  thereby  to  one  who  Is  himself  without  fault,    p.  35. 

3.  Appeal.  —  Review,  —  Evidence,  —  Verdict.  —  ConcluHveness, — 
Where  the  evidence  is  conflicting,  the  Jury*s  finding  in  the  gen- 
eral verdict  will  not  'be  disturbed  on  appeal,  if  there  is  any 
evidence  tending  to  support  each  material  issue,    p.  35. 

4.  Railroads. — Interurban. — Injury  to  Persons  on  Hightaay. — Duty 
to  Stop  Car. — Instructions. — In  an  action  for  injuries  caused  by 
the  collision  of  an  interurban  car  with  plaintifTs  team,  which 
had  became  frightened  by  the  approach  of  such  car,  an  instruction 
that  while  those  in  charge  of  a  car  being  operated  on  and  through 
a  public  street  are  not  required  to  immediately  stop  the  car  on 
seeing  a  team  manifesting  fright,  it  is  the  duty  of  such  person 
to  be  constantly  on  the  alert  and  if  he  discovers  a  person  so 
situated  that  injury  must  follow  unless  the  car  is  stopped,  it  is 
his  duty  to  make  all  reasonable  efforts  to  stop  such  car,  and  his 
failure  to  do  so  wiU  render  the  company  liable  for  the  resulting 
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damage,  is  correct  and  stated  the  rule  with  refer^ice  to  the 
duty  to  stop  as  favorably  to  appellant  as  the  authorities  warrant 

p.  3a 

6.  Appeal.  —  Review.  —  Instructions.  —  Instructions  In  an  action 
against  a  street  car  company,  which  attempted  only  to  define 
certain  duties  of  those  in  charge  of  street  cars,  in  the  management 
thereof,  for  the  breach  of  which  there  may  be  a  liability  against 
the  company,  but  not  purporting  to  state  the  entire  law  of  the 
case,  were  not  objectionable  on  the  ground  of  ignoring  the  ques- 
tion of  contributory  negligence,  where  other  instructions  were 
given  which  covered  that  question,  since  the  instructions  must 
be  considered  as  a  whole,    p.  36. 

6.  Appeal. —  Review. —  Harmless  Error. —  Instructions, —  Error,  if 
any,  in  omitting  the  element  of  contributory  negligence  from  in- 
structions, given  in  an  action  for  damages  for  personal  injuries, 
was  harmless,  where  it  was  not  contended  at  the  trial  that  plain- 
tiff was  guilty  of  contributory  negligence,  and  the  evidence  does 
not  indicate  that  he  was  at  any  time  at  fault    p.  37. 

7.  Railroads. — Interurhan, — Injury  to  Persons  on  Highwa/y, — In- 
St  ructions. — Issues, — Evidence. — In  an  action  for  injuries  in  a 
collision  with  an  interurban  car,  where  the  complaint  alleged  that 
plaintiffs  team  became  frightened  through  the  negligent  opera- 
tion of  the  car,  and  that  the  car  ran  against  the  team,  and  there 
was  some  evidence  that  the  car  was  running  in  excess  of  the 
speed  allowed  by  ordinance,  that  as  it  approached  it  made  un- 
usual and  loud  noise,  frightening  the  team,  that  the  motormnn 
was  signalled  to  stop  the  car  when  300  feet  away,  and  that  the 
sqieed  was  not  slackened  until  the  team  was  struck,  an  instruc- 
tion which  told  the  jury  that  when  the  operator  of  the  car  sees 
another  in  danger  of  peril  from  which  he  cannot  extricate  him- 
self by  the  exercise  of  reasonable  care  and  prudence,  it  is  the 
highest  duty  of  the  operator  to  so  act  as  not  to  increase  such 
X)eril,  and.  If  he  does  so  act  as  to  Increase  the  peril,  with  full 
knowledge  of  the  facts,  it  is  negligence  rendering  the  company 
liable  for  the  Injuries  caused  thereby,  was  not  objectionable,  as 
injecting  the  doctrine  of  "last  clear  chance,"  and  was  warranted 
by  the  issues  and  evidence,    p.  37. 

8.  Appeal. — Reviow. — Refuml  of  Instructions, — Burden  of  Proof, 
— An  instruction  which  in  substance  stated  that  plaintiff,  to 
recover,  must  prove  each  paragraph  of  his  complaint  by  a  pre- 
I)onderance  of  the  evidence,  was  properly  refused,    p.  38. 

0.  Appeal. — Revieio. — Refusal  of  Instructions. — Inapplicability  to 
Issues, — ^A  requested  Instruction,  not  shown  to  be  applicable  to 
the  Issues,  was  properly  refused,    p.  38. 

10.  Appeal. — Review. — Instructions. — Refusal  of  Instructions  Cov- 
ered hy  Others  Given. — ^The  refusal  of  requested  instructions  Is 
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not  error,  where  the  essential  elements  of  such  refused  instrue- 
tions  were  completely  covered  and  better  stated  in  the  instruc- 
tions that  were  given,    p.  39. 

11.  Triau — IngtrueUons. — Repetition  of  Principles, — It  Is  not 
necessary  that  the  rules  or  principles  contained  in  instructions 
should  be  repeated  in  different  language,    p.  39. 

12.  Tbial. — Instructions. — Confidential  Relation  of  Physician  and 
Patient. — "In  an  action  for  personal  injuries,  an  instruction  is 
not  objectionable  which  states  that  the  law  recognizes  the  rela- 
tion of  physician  and  patient  as  confidential,  and  that  a  physician 
is  not  competent  to  testify  to  matters  communicated  to  him  by 
the  patient  in  the  course  of  his  professional  se^^ice8,  if  the  privi- 
lege Is  claimed  by  the  jxitient,  and  that  plaintiff's  failure  to 
call  such  physician'as  a  witness  should  not  influence  the  vcrdicr. 
p.  39. 

From  Superior  Court  of  Allen  County;  Owen  N.  11  cat  on, 
Judge. 

Action  by  Henry  Daub  against  James  D.  Mortimer,  re- 
ceiver of  the  Toledo  &  Chicago  Interurban  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 

William  L.  Taylor,  James  II.  Rose  and  William  A.  Camp- 
bell, for  appellant. 

Sharpless  &  Atkinson  and  Harper  &  Eggeman,  for  ap- 
pellee. 

HoTTEL,  C.  J. — This  is  an  action  for  personal  injuries. 
The  complaint  was  in  three  paragraphs,  a  demurrer  to  each 
of  which  was  overruled.  After  the  case  proceeded  to  trial, 
the  first  paragraph  was  dismissed,  and  the  case  was  sub- 
mitted to  the  jury  on  a  denial  to  the  second  and  third  para- 
graphs. The  jury  returned,  a  general  verdict  for  appellee 
in  the  sum  of  $1,000,  with  answers  to  interrogatories. 

As  no  question  is  raised  as  to  the  sufficiency  of  either 
paragraph  of  the  complaint,  we  set  out  briefly  only  enough 
of  the  averments  to  present  the  questions  raised  by  the  ap- 
peal. 

These  averments,  common  to  both  paragraphs,  are  that 
appellant  on  the  day  that  appellee  was  injured,  was  operat- 
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ing  intemrban  cars  over  King  street  in  the  city  of  Garrett, 
which  was  one  of  the  principal  streets  of  said  city,  extending 
in  an  easterly  and  westerly  direction  through  a  populous 
part  thereof;  that  such  street  was  much  used  by  the  citi- 
zens of  said  city ;  that  it  was  narrow,  and  the  track  of  said 
railway  company  was  in  or  near  the  center  thereof,  and  the 
space  between  the  outer  rails  and  the  curbing  on  either  side 
was  narrow,  affording  barely  sufficient  room  for  interurban 
cars  to  pass  a  wagon  or  other  vehicle  traveling  on  said 
street ;  that  appellee  on  the  day  of  his  injury  was  driving  a 
team  of  mules  toward  the  west  over  said  street,  and  one  of 
appellant's  interurban  cars  was  approaching  him  from  the 
west ;  that  each  was  approaching  the  other  on  a  straight  and 
level  part  of  said  street,  where  the  view  was  unobstructed 
for  a  distance  of  a  quarter  of  a  mile  or  more ;  that  said  car 
rapidly  approached  appellee,  and  was  being  operated  ''at 
an  excessive,  negligent  and  careless  rate  of  speed  of  about 
thirty  miles  an  hour  thereby  making  traffic  on  said  street 
dangerous,  ♦  *  •  and  endangering  the  lives  and  limbs 
of  people  and  •  •  *  frightening  horses  •  •  •  of 
ordinary  gentleness;"  that  **by  reason  of  said  excessive 
•  •  •  rate  of  speed  of  said  car  the  same  caused  a  great 
deal  of  unusual,  excessive  and  unnecessary  noises  calculated 
to  frighten  horses  or  mules  of  ordinary  gentleness,  which  at 
said  time  did  frighten  plaintiff's  mules  which  fact  was  seen, 
or  could  have  been  seen  by  the  servant  •  •  •  operating 
said  car  by  the  exercise  of  ordinary  care,"  and  although 
such  servant  knew,  or  might  have  known,  that  said  mules 
were  frightened  by  reason  of  the  approach  of  said  car  in 
said  manner,  he  did  not  slacken  the  speed  of  said  car,  but 
continued  to  approach  in  the  same  rapid  manner,  causing 
said  mules  to  become  more  frightened  and  unmanageable, 
^Hhen  and  thereby  causing  said  mules  to  turn  to  the  left 
upon  the  tracks  of  said  company,  and  said  car  being  so  neg- 
ligently operated  as  aforesaid  ran  against  the  said  span  of 
Vol,  52— 3 
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mules,  knocking  one  of  them  down  against  the  wagon  tongue 
•  *  •  •  and  on  account  of  the  sudden  jolt"  appellee  was 
thrown  forward,  etc.,  and  injured. 

The  third  paragraph  contains  additional  averments  to 
the  eifect  that  said  city  of  Garrett,  at  the  time  of  appellee's 
injury,  had  in  force  and  effect  an  ordinance  prohibiting  the 
running  of  cars  within  the  limits  of  said  city  at  a  higher 
rate  of  speed  than  ten  miles  an  hour,  and  that  by  the 
terms  of  the  franchise  granted  by  said  city  and  accepted 
by  the  railway  company,  under  which  it  obtained  the  right 
to  run  its  cars  over  said  street,  said  company  was  pro- 
hibited from  running  its  cars  faster  than  ten  miles  an  hour. 

In  presenting  this  appeal,  appellant  presents  and  relies 
exclusively  on  the  following  grounds  of  his  motion  for  a 
new  trial,  viz.:  (1)  That  the  verdict  is  not  sustained  by 
sufficient  evidence,  and  (2)  that  the  trial  court  erred  in 
giving  and  refusing  certain  instructions. 

The  only  point  which  appellant  attempts  to  raise  by  the 

first  ground  of  his  motion  is  that  the  evidence  shows  that  the 

interurban  car  was  not  running  at  a  speed  of  over 

1.  eight  or  ten  miles  an  hojir,  and  that  the  collision  was 
purely  an  accident,  caifted  by  a  sudden  shying  of  the 
mules  toward  the  car.  While  there  is  evidence  tending  to  sup- 
port appellant  in  his  contention,  there  is  also  some  evidence 
supporting  the  averments  of  the  complaint.  There  was  some 
evidence  in  support  of  each  of  the  following  facts,  viz.: 
That  at  the  time  of  said  collision  there  was  an  ordinance  in 
full  force  in  said  city  which  prohibited  the  running  of  cars 
within  the  limits  of  the  city  at  a  higher  rate  of  speed  than 
ten  miles  an  hour;  that  the  car  in  question  was  traveling 
at  a  high  rate  of  speed;  that  as  it  approached  appellee's 
team  it  made  a  loud  noise,  and  raised  considerable  dust ; 
that  appellee's  mules  became  frightened  at  the  approach- 
ing car;  that  appellee's  team  was  in  view  of  the  motorman 
when  600  or  650  feet  away;  that  the  car  was  several  hun- 
dred feet  away  when  the  mules  commenced  to  back;  that 
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the  motorman  saw  the  team  when  about  500  feet  away,  but 
did  not  notice  them  afterwards  until  just  before  the  colli- 
sion, when  about  25  feet  away ;  that  appellee  endeavored  to 
control  his  team,  and  signalled  the  motorman  in  the  car 
when  300  feet  away  to  stop;  that  the  space  between  the 
outer  rail  of  the  car  track  and  the  curb  was  only  about  12 
feet ;  that  the  speed  of  the  car  was  not  slackened  until  after 
it  struck  appellee's  team.  Several  of  the  witnesses  testi- 
fied that  the  car  was  running  at  a  speed  of  twenty-five  or 
thirty  miles  an  hour. 

Even  though  it  be  conceded,  as  appellant  contends,  that 
It  the  time  of  the  injury  to  appellee,  said  car  had  been 
slowed  down  to  a  speed  of  three  or  four  miles  an  hour, 
there  is  evidence  from  which  the  jury  may  have  found 
that  appellee's  mules  were  frightened  by  the  unusual  noise 
and  high  rate  of  speed  as  it  approached  them,  and  that 
such  speed  was  in  excess  of  that  allowed  by  the  city  ordi- 
nance. This,  in  connection  with  the  other  facts  supported 
by  the  evidence  in  the  case,  was  sufficient  to  charge  the  rail- 
way company  with  liability,  since  it  is  negligence  per  se 
for  a  railroad  company  to  operate  its  cars  in  viola- 

2.  tion  of  a  statute  or  municipal  ordinance  regulating 
the  speed  thereof,  and  when  such  negligence  is  the 

proximate  cause  of  injury  to  a  person  who  is  himself  with- 
out fault,  the  company  is  liable  in  damages.  1  Thompson, 
Negligence  §10;  2  Thompson,  Negligence  §1900;  Pennsyl- 
vania Co.  V.  Horton  (1892),  132  Ind.  189,  31  N.  B.  45; 
SUrk  V.  Wabash  R.  Co.  (1896),  14  Ind.  App.  126,  42  N.  E. 
656;  Indiana,  etc.,  B.  Co.  v.  Barnhart  (1888),  115  Ind.  399, 
16  N.  E.  121. 

It  is  a  well-settled  rule  that  where  there  is  conflict  in  the 
evidence  the  appellate  court  will  not  disturb  the  jury's  find- 
ing in  the  general  verdict,  if  there  is  any  evidence 

3.  tending  to  support  each  material  issue.    BepvhUc 
Iron,  etc.,  Co.  v.  Berkes  (1904),  162  Ind.  517,  526,  70 
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N.  E.  815;  Delaware,  etc.,  Tel  Co.  v.  Fiske  (1S07),  40  Ind. 
App.  348,  81  N.  E.  1110. 

Appellant  next  complains  of  instruction  No.  4,  given  by 

the  court  at  the  request  of  appellee.    This  instruction  told 

the  jury  that  '^  while  it  is  true  that  those  in  charge 

4.  of  a  street  car  being  operated  upon  a  street  car  track 
on  and  through  a  public  street  are  not  required  to 

immediately  stop  the  car  upon  seeing  a  horse  or  team  at 
the  side  of  the  street  manifesting  fright,  nevertheless,  it  is 
the  duty  of  the  person  operating  such  car  to  be  constantly 
on  the  alert  and  if  he  discovers  a  person  so  situated  that 
injury  must  follow  unless  the  car  is  stopped,  it  is  such 
operator's  duty  to  make  all  reasonable  efforts  to  stop  said 
car  and  if  he  fails  to  do  so,  the  company  will  be  liable  for 
any  and  all  damages  that  may  result."  Appellant  urges 
that  the  instruction  ignores  the  true  rule  that  the  motorman 
is  not  required  immediately  to  stop  his  car  under  said  con- 
ditions, ''unless  the  situation  and  all  the  circumstances 
would  cause  a  reasonable  man  to  see  and  believe  that  dam- 
age to  the  property  could  not  otherwise  be  avoided."  The 
instruction  begins  by  recognizing  the  rule  contended  for, 
and  imposes  the  duty  of  stopping  only  when  the  operator 
in  charge  of  the  car  *' discovers  a  person  so  situated  that 
injury  must  follow  unless  the  car  is  stopped,"  in  which 
case  it  is  charged  that  it  is  the  operator's  duty  **to  make  all 
reasonable  efforts  to  stop  the  car."  The  instruction  was  as 
favorable  to  appellant  in  this  respect  as  the  authorities  war- 
rant. Muncie  St.  B.  Co.  v.  Maynard  (1892),  5  Ind.  App. 
372,  381,  32  N.  E.  343;  Fort  Wayne,  etc.,  Traction  Co.  v. 
Miller  (1911),  48  Ind.  App.  633,  96  N.  E.  496;  Effinger  v. 
Fort  Wayne,  etc..  Traction  Co.  (1911),  175  Ind.  175,  93  N. 
E.  855,  33  L.  R.  A.  (N.  S.)  123,  and  authorities  cited. 
It  is  further  complained  that  this  instruction,  and  the 
sixth  instruction  given  at  the  request  of  appellee, 

5.  fail  to  take  into  account  the  question  of  contributory 
negligence.     It  is  a  sufficient  answer  to  this  objec- 
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tion  to  say  that  neither  ingtruction  purports  to  state  the 
entire  law  of  the  ease,  or  all  the  elements  neeetasary  to  a  re- 
covery, but  each  instruction  attempts  only  to  define  certain 
duties  of  those  in  charge  of  street  cars,  in  the  management 
thereof,  for  the  breach  of  which  there  may  be  a  liability 
against  such  street  car  company. 

Other  instructions  were  given  to  the  jury  which  covered 
the  question  of  contributory  negligence  on  the  part  of  ap- 
pellee. The  instructions  must  be  considered  as  a  whole, 
and  when  so  considered  no  harm  could  have  resulted  from 
the  giving  of  said  instructions.  Morgantown  Mfg.  Co.  v. 
Hicks  (1910),  46  Ind.  App.  623,  633,  92  N.  E.  199;  Mcin- 
tosh V.  State  (1898),  151  Ind.  251,  255,  257,  51  N.  B.  354; 
Union  Mut.  Ufe  Ins.  Co.  v.  Buchanan  (1885),  100  Ind.  63; 
Shields  v.  State  (1897),  149  Ind.  395,  406,  49  N.  B.  351,  and 
authorities  cited. 

Furthermore,  it  does  not  appear  that  at  any  time  during 

the  trial  of  the  cause  was  it  contended  that  appellee  was 

guilty  of  contributory  negligence,  nor  does  the  evi- 

6.  dence  indicate  that  he  was  at  any  time  at  fault.  In 
such  a  situation  the  omission  of  the  element  of  con- 
tributory negligence  from  the  instruction,  even  if  erroneous, 
would  be  harmless.  Morgantown  Mfg.  Co.  v.  Hicks,  supra; 
Indianapolie  Traction,  etc.,  Co.  v.  Menze  (1909),  173  Ind. 
31,  33,  88  N.  E.  929,  89  N.  B.  370 ;  Pittsburgh,  etc.  R.  Co. 
V.  Higgs  (1906),  165  Ind.  694,  706,  76  N.  E.  299,  4  L.  R.  A. 
(N.  S.)  1081. 

Instruction  No.  7,  tendered  by  appellee,  is  next  objected 

to,  and  is  as  follows:    "It  is  a  sound  doctrine  that  when 

one  who  is  operating  a  street  car  or  interurban  car  sees 

7.  another  in  danger  or  peril  from  which  such  other  is 
unable  to  extricate  himself  by  the  exercise  of  reason- 
able care  and  prudence,  it  is  the  highest  duty  of  such  person 
so  operating  said  car  to  so  act  as  not  to  increase  the  peril  or 
danger  and  if  he  does  act  thereafter,  in  the  manner  so  as 
to  increase  the  peril  or  danger  with  full  knowledge  of  the 
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facts,  it  is  negligence  and  the  company  may  be  made  to  re- 
spond in  damages  for  injury  caused  by  such  negligence."  It 
is  insisted  that  this  instruction  ''injects  into  the  case  the  flo- 
called  doctrine  of  last  clear  chance,"  and  that  '^ neither  the 
allegations  of  the  complaint  nor  the  evidence  in  any  way 
give  rise  to  the  issue. ' '  We  think  that  we  have  above  indi- 
cated  enough  of  the  averments  of  the  complaint  and  the  evi- 
dence to  show  that  the  issues,  and  some  evidence  introduced 
thereunder,  warranted  the  giving  of  the  instruction. .  Effing- 
er  V.  Fort  Wayne,  etc.,  Traction  Co.,  supra;  Muncie  St.  JB. 
Co.  V.  Maynard,  supra;  Fort  Wayne,  etc.,  Traction  Co,  V. 
Miller,  supra,  and  authorities  cited ;  Indianapolis  St.  B,  Co. 
V.  Marschke  (1906),  166  Ind.  490,  496,  497,  77  N.  E.  945; 
Indianapolis  Traction,  etc.,  Co.  v.  Kidd  (1906),  167  Ind. 
402,  410,  413,  79  N.  E.  347,  7  L.  B.  A.  (N.  S.)  143,  10  Ann. 
Cas.  942;  Indiana  Union  Traction  Co.  v.  Myers  (1911) »  47 
Ind.  App.  646,  93  N.  E.  888,  892. 

The  refusal  to  give  instruction  No.  3,  tendered  by  appel- 
lant, is  urged  as  error.    This  instruction  attempts  to  tell  the 
jury  on  whom  the  burden  of  proof  rested,  and  tells  it 

8.  that  if  ''the  evidence  as  to  either  paragraph  of  the 
complaint  is  equally  balanced  so  that  it  does  not  pre- 
ponderate on  either  side"  it  will  be  its  "duty  to  find  for  the 
defendant."  By  this  instruction  appellee  would  have  been 
required  to  prove  each  paragraph  of  his  complaint  by  a 
preponderance  of  the  evidence,  and  for  this  reason  it  was 
properly  refused. 

Appellant's  instruction  No.  5,  refused,  is  negative  in  char- 
acter, and  tells  the  jury  that  in  view  of  the  allegations  of 
the  complaint  it  has  ''nothing  to  do  with  the  giving 

9.  of  any  signal  of  the  approach  of  the  car  by  way  of 
blowing  the  whistle  or  sounding  the  gong  or  any 

omission  to  give  such  signal."  We  fail  to  see  wherein  this 
instruction  is  applicable  to  the  issues,  and  the  page  of 
the  record  cited  by  appellant  furnishes  no  evidence  which 
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makes  it  applicable.    Instruction  No.  8,  tendered  by  appel- 
lant and  refused,  as  applied  to  the  facts  of  the  case 

10.  at  bar,  was  not  a  proper  instruction,  and  the  rule 
of  law  therein  contained  was  more   appropriately 

stated,  as  applied  to  said  facts  in  appellant's  instruction 
seven,  given  by  the  court.  So,  as  applied  to  the  facts  in 
this  case,  instruction  No.  12,  tendered  and  refused,  is  cov- 
ered by  and  better  stated  in  instruction  No.  13,  given  at  ap- 
pellant's request.  Refusal  to  give  other  instructions  is  al- 
leged as  error,  but  an  examination  of  the  instructions  re- 
fused, and  those  given,  discloses  that  the  essential  elements  of 
the  refused  instructions  were  completely  covered  by  others 
tendered  by  appellant  and  given. 

It  was  not  necessary  to  repeat  the  same  principles  or 

rules  in  different  language.    Baltimore,  etc,  R.  Co.  v.  Reed 

(1912),  50  Ind.  App.  220,  98  N.  E.  141;  New  York, 

11.  etc.,  R.  Co.  V.  Flynn  (1908),  41  Ind.  App.  501,  503, 
81  N.  E.  741,  82  N.  E.  1009 ;  OiUWell  Supply  Co.  v. 

Priddy  (1908),  41  Ind.  App.  200,  204,  83  N.  E.  623. 

Appellant  next  contends  that  the  trial  court  erred  in 

giving  of  its  own  motion  instruction  No.  1,  which  told  the 

jury  that  the  law  recognizes  the  relation  of  physi- 

12.  cian  and  patient  as  confidential,  and  that  if  the  con- 
fidential privilege  is  claimed  by  the  patient,  the  phy- 
sician is  not  a  competent  witness  to  testify  as  to  matters 
communicated  to  him  as  such  by  the  patient  in  the  course 
of  his  professional  services  rendered  in  such  case,  and,  fur- 
ther,  that  the  fact  that  such  physician  is  not  called  by  the 
plaintiff  as  a  witness  should  not  in  any  manner  influence 
the  verdict. 

It  is  true  that  in  City  of  Warsaw  v.  Fisher  (1900),  24 
Ind.  App.  46,  55  N.  E.  42,  this  court  held  a  similar  instruc- 
tion bad,  but  that  case  has  been  expressly  disapproved  by 
the  Supreme  Court  in  William  Laurie  Co.  v.  McCullough 
(1910),  174  Ind.  477,  484,  90  N.  E.  1014,  92  N.  E.  337.  See, 
also,  Brackney  v.  Fogle  (1901),  156  Ind.  535,  60  N.  E.  303. 
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No  error  appearing  in  the  record,  the  judgment  is  af- 
firmed. 

Note.— Reported  In  96  N.  E.  845.  See,  also,  mider  (1)  36  Gsrc. 
1G04;  (2)  36  Cyc.  1478;  (3)  3  Cyc.'348;  (4,  7)  36  Cyc.  1632;  (5) 
38  Cyc.  1778;  (G)  3  Cyc.  383;  (8)  38  Cyc.  1748;  (9)  38  Cyc.  1612; 
(10)  38  Cyc.  1711;  (11)  38  Cyc.  1681;  (12)  38  Cyc.  1743.  As  to 
the  doctrine  of  remote  and  proximate  cause,  see  36  Am.  St  807. 
As  to  the  relative  rights  of  street  car  companies  and  pedestrians 
and  travelers  in  the  street,  see  note  to  Western  Paving,  etc.,  Co. 
V.  Citizens  St  R.  Co.,  (Ind.)  25  Am.  St  475.  For  a  discussion  of 
the  operation  of  street  railway  cars  in  violation  of  a  municipal 
ordinance  as  negligence  per  «e,  see  9  Ann.  Cas.  840^  8  Lu  R.  A. 
(N.  S.)  1093.  As  to  injuries  by  street  car  collisions  with  vehicles 
or  horses,  see  25  L.  R.  A.  508.  As  to  frightening  horse  by  street 
car,  see  34  L.  R.  A.  482;  21  L.  R.  A.  (N.  S.)  283. 


HeSTON  V.  DoUGAN, 

[Na  7,527.    BHled  November  15,  1911.    Rehearing  denied  February 
16,  1912.    Transfer  denied  December  20,  1912.] 

1.  Lanolobd  and  Tenaxt. — Action  for  Possession. — Denial  of  Land- 
lord's Title, — AnsuxT. — BufJUciency. — In  an  action  for  the  pos- 
session of  land  alleged  to  be  held  by  defendant  as  the  lessee  of 
plaintiff,  an  answer  alleging  title  in  defendant,  denying  that 
the  relationship  of  landlord  and  tenant  existed,  and  alleging  that 
defendants  signature  to  the  paper  relied  on  by  plaintiff  as  a 
lease  was  procured  through  the  misrepresentation  and  fraud  of 
plaintiff,  is  not  demurrable  on  the  theory  that  a  tenant  may  not 
controvert  the  landlord's  title  during  the  existence  of  the  ten- 
ancy, since  that  rule  only  applies  where  the  relation  of  land- 
lord and  tenant  exists  and  does  not  control  where  the  existence  of 
such  relation  is  denied,    p.  45. 

2.  Appeal. — Review. — Harmless  Error. — Ruling  on  Demurrer, — 
Overruling  a  demurrer  to  a  bad  paragraph  of  answer  is  harmless, 
where  the  matters  averred  therein  are  provable  under  the  general 
denial,    p.  45. 

3.  Landlord  and  Tenant. — Action  for  Posses9lon. — Pleading, — 
Reply. — The  procedure  and  pleading  in  the  clicuit  court,  in  an 
action  by  a  landlord  against  the  tenant  for  possession,  follow  the 
procedure  in  civil  cases  before  justices,  and  by  §1752  Bums  1008, 
§1463  R.  S.  1881,  in  civil  cases  before  a  Justice,  a  replication  U 
unnecessary,  so  that  the  action  of  the  circuit  court  in  striking; 
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oat  plaintlfTs  reply  to  a  paragraph  of  answer,  in  such  a  proceed- 
ing, iB  not  error,    p.  46. 

4.  Landlord  apto  Tenant. — Action  for  Possession. — Answer  Deny- 
ing Relation  of  Landlord  and  Tenant. — Trial,— -Right  to  Trial  by 
Jury, — In  an  action  by  a  landlord  against  the  tenant  for  ix)sses- 
sion,  the  defendant's  answer  averring  that  the  relation  of  land- 
lord and  tenant  never  existed,  that  defendant  was  the  owner  of 
the  land,  and  that  the  paper  relied  on  by  plaintiff  as  a  lease 
was  signed  by  defendant  In  reliance  on  the  representations  of 
plalntlfr  that  it  was  a  copy  of  a  lost  contract,  and  in  which  de- 
fendant asked  for  no  affirmative  relief,  tendered  issues  provable 
under  the  general  denial  and  amounted  merely  to  an  argumenta- 
tive denial,  so  that  the  pleadings  presented  an  ordinary  action 
in  ejectment,  triable  by  jury.    pp.  40^  47. 

5^  JUBT.  —  Riffht  to  Trial  by  Jury.  —  Determtnatfon.  —  Issues, — 
Whether  an  equitable  issue  is  raised  so  as  to  prevent  the  trial  of 
a  cause  by  jury,  must  be  determined  from  the  substantial  and 
material  Aicts  averred  in  the  {Heftdings.    p.  47. 

6.  Landuso  and  Tenant. — Action  for  Possession. — Defenses. — 
Pleading. — General  Denial— In  an  action  by  a  landlord  against 
the  tenant  for  possession,  all  defenses,  legal  and  equitable,  are 
admissible  under  the  general  denial,    p.  47. 

7.  EvmrnscE.— Conclusion  of  Witness. — ^Wbere,  while  testifying  as 
a  witness  with  reference  to  the  execution  of  a  lease,  which  he 
claimed  he  had  been  induced  to  sign  through  the  representations 
of  plaintiflP,  on  whom  he  relied,  that  the  lease  was  merely  a  copy 
of  a  lost  contract,  defendant  was  asked  If  plaintiff  advised  him 
about  business  affairs,  such  question  was  not  objectionable  as 
calling  for  a  conclusion,  since,  under  the  circumstances,  the  an- 
swer called  for  was  the  result  of  observations  and  dealings  with 
plaintiff  that  were  peculiarly  within  the  knowledge  of  the  witness. 
p.4& 

8.  Appeal.— OWecJion  to  InstruoUons. — TFalt?er.— Alleged  error  In 
the  giving  of  instructions  is  waived  by  appellant's  failure  to 
discuss  them.    p.  60. 

9.  Tblau — Instructions. — Burden  of  Proof. — Instructions  inform- 
ing the  Jury  that  the  burden  is  on  plaintiff  to  establish  the  ma- 
terial allegations  of  his  complaint  and  that  plaintiff  cannot 
recover  if  the  evidence  Is  evenly  balanced  on  any  proposition 
which  he  is  bound  to  show  by  a  preponderance  of  the  evidence, 
telling  tiie  Jury  that  the  burden  is  on  defendant  to  prove  the 
material  allegations  of  his  affirmative  answer,  and  that  if  he 
has  not  done  so  he  must  fail,  and  stating  what  Is  meant  by  the 
preponderanoe  of  the  evidence,  correctly  state  the  law.    p.  50. 

10.  Landlobd  and  Tenant. — Action  for  Possession. — Instructions. 
— /Miie9.*-Where,  in  a  landlord's  action  for  possession,  defend- 
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ant  alleged  that  the  relation  of  landlord  and  tmant  never  existed 
and  that  he  had  been  induced  to  sign  the  lease  through  the 
representation  of  plaintiff  that  It  was  merely  a  copy  of  a  contract 
relating  to  a  conveyance  of  the  land  that  defendant  had  made  to 
plaintiiT  to  secure  a  debt,  an  instruction  that  if  defendant  and 
his  wife  executed  a  deed  to  plaintiff  solely  to  secure  a  debt 
owing  to  plaintiff,  such  deed,  though  absolute  on  its  face,  wouM 
be  a  mortgage  and  defendant  would  be  entitled  to  imssession  of 
the  property  mentioned,  and  that  such  fact  should  be  consiilercd 
with  all  the  other  evidence  relative  to  that  issue  in  dcterniiuiDi: 
whether  defendant  knowingly  executed  the  lease,  was  within  the 
issues  and  a  proper  instruction  on  that  branch  of  the  case.    p.  50. 

11.  Trial. — Instructions, — Invading  Province  of  Jury, — Instruc- 
tions are  properly  refused,  which,  if  given,  would  Invade  the 
province  of  the  Jury.    p.  51, 

12.  Appeal. — Review. — Afflitnance, — ^A  Judgment  will  be  affirmed, 
where  it  appears  that  the  case  was  fully  and  fairly  presented  to 
the  Jury  and  that  substantial  Justice  has  been  accomplished,  p.  52. 

From  Gibson  Circuit  Court;  Walter  S.  Jackson,  Special 
Judge. 

Action  by  Joseph  S.  Heston  against  Albert  F.  Dougan. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

John  W.  Brady,  Oscar  M.  Welborn,  Lucitis  C.  Enibree 
and  Morton  C.  Enibree,  for  appellant. 

Thomas  Duncan,  Arthur  P.  Twineham  and  Harvey  Ear- 
man,  for  appellee. 

Ibach,  J. — This  was  an  action  by  Hesrton,  appellant, 
against  Dougan,  appellee,  to  recover  the  possession  of  cer- 
tain lands  alleged  to  be  owned  by  appellant  and  occupied 
by  appellee,  as  his  tenant  under  a  written  lease.  The  issues 
arose  on  the  complaint,  the  second  paragraph  of  answer, 
which  is  a  general  denial,  the  amended  third  paragraph  of 
answer,  and  appellant's  first  paragraph  of  reply  in  general 
denial  to  the  amended  third  paragraph  of  answer.  Appel- 
lee's first  paragraph  of  answer  and  appellant's  second  par- 
agraph of  reply  were  stricken  out  on  motion  of  the  oppos- 
ing parties.    The  amended  third  paragraph  of  answer  set 
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out  at  some  length  the  following  alleged  faets:  Defendant 
is  now  and  has  been  for  more  than  twenty  years  last  past 
continuously  the  owner  in  fee  simple  in  possession  of  the 
real  estate  described  in  the  lease  set  forth  in  the  complaint. 
He  never  entered  into  the  possession  of  said  real  estate  by 
virtue  of  the  pretended  lease,  or  by  any  other  agreement 
to  rent  said  real  estate  from  plaintiff,  or  in  any  manner 
whatever  except  as  owner  in  fee  simple.  He  admits  writ- 
ing his  name  to  the  pretended  lease,  under  circumstances  as 
follows :  For  some  time  prior  to  April  3, 1897,  he  had  been 
indebted  to  Heston,  owing  to  him  $8,805.14,  secured  by 
notes  and  mortgages  on  the  real  estate  described.  On  that 
day,  in  order  to  secure  a  further  loan  of  $700,  he  executed 
a  warranty  deed  to  said  property  to  Heston,  and  as  a  part 
of  said  agreement  he  and  Heston  entered  into  a  contempo- 
raneous parol  agreement,  whereby  it  was  agreed  that  said 
deed  should  be  executed  as  a  mortgage  to  secure  the  debt 
then  owing  to  Heston,  Heston  was  to  carry  the  indebtedness 
at  the  rate  of  six  per  cent  interest  until  Dougan  should  be 
able  to  repay  him,  and  was  to  pay  taxes  on  the  real  estate, 
and  furnish  materials  for  repair  of  the  buildings.  Dougan 
was  to  remain  in  possession  of  and  farm  the  real  estate 
without  hindrance  from  Heston,  and  make  needed  repairs. 
At  any  time  that  Dougan  repaid  principal  and  interest,  taxes 
and  money  spent  for  repairs,  Heston  was  to  reconvey  the  real 
estate  to  him.  The  deed  was  executed  as  security  for  the 
loan  of  $9,504.14,  and  for  no  other  purpose  whatever.  About 
June,  1897,  Heston  and  Dougan  reduced  to  writing  the  oral 
contract  of  defeasance  aforesaid.  In  March,  1903,  Heston 
came  to  Dougan  and  pretended  that  he  had  lost  his  written 
contract  and  represented  to  Dougan  that  he  would  have 
another  agreement  written,  similar  to  the  one  claimed  to 
have  been  lost,  except  as  to  the  time  of  paying  interest.  He 
would  have  his  attorneys  prepare  such  an  instrument,  and 
Dougan  need  not  quit  work  to  go  to  Princeton  to  sign  it, 
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but  at  his  convenience  could  call  at  the  office  of  said  attor- 
neys and  sign  the  instrument.  Dougan  has  a  limited  educa- 
tion, reads  the  English  language  imperfectly,  and  for  the 
greater  portion  of  his  life  has  resided  near  Heston,  who 
is  a  very  intelligent,  prosperous  and  farsighted  business  man, 
skilled  in  the  transaction  of  business.  Heston  has  aided 
him  in  conducting  his  affairs,  advised  him  during  his  entire 
lifetime,  and  largely  controlled  his  'financial  affairs  and 
business  transactions.  At  that  time  he  had  the  greatest 
confidence  in  Heston,  and  relied  on  his  advice  in  all  business 
matters,  which  Heston  knew.  Heston  had  his  attorneys  pre- 
pare the  pretended  lease  sued  on,  and  failed,  neglected  and 
refused  to  notify  Dougan  that  the  contract  wa^  a  lease> 
but  fraudulently  represented  to  him  that  the  instrument 
prepared  was  an  exact  copy  of  the  former  contract,  and 
not  a  lease.  Dou'gan  relied  on  these  representations,  and 
on  March  23,  1903,  drove  into  Princeton  with  a  two-horse 
load  of  grain,  and  went  to  the  office  of  Heston 's  attorneys. 
Finding  no  place- to  hitch  his  horses,  he  left  them  unhitched, 
and  went  to  the  office,  where  he  was  informed  by  the  attor- 
neys that  they  had  prepared  the  paper  under  the  direction 
of  Heston.  Being  anxioua  about  his  team,  which  he  had 
left  unhitched,  and  relying  on  Heston 's  representations,  he 
signed  the  pretended  lease  set  out  in  the  complaint,  without 
attempting  to  read  it,  or  having  it  read  to  him.  He  did 
not  know  until  just  before  this  action  was  brought  that  the 
paper  he  signed  was  not  a  copy  of  the  lost  contract,  but 
was  in  terms  a  lease.  He  would  not  have  signed  it  had  it 
not  been  for  his  reliance  on  Heston 's  representations  and 
his  belief  that  they  were  true.  Heston  has  never  had  any- 
thing to  do  with  the  management  of  the  farm.  Dougan  has 
never  paid  Heston  any  rent,  but  has  paid  him  six  per  cent 
interest  annually  on  the  sum  owing  him — $9,504.14.  The 
land  in  question  forms  a  farm  of  188  acres  in  one  body, 
near  the  city  of  Princeton,  Indiana,  and  at  the  time  the 
deed  was  executed  was  worth  more  than  $15,000,  and  its 
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rental  value  was  more  than  $6  an  acre.  At  the  time  the 
pretended  lease  was  executed  the  land  was  worth  $100  an 
acre,  and  Heston  knew  it.  In  June,  1902,  Dougan  went  to 
Heston  and  told  him  that  he  was  then  ready  and  willing 
to  repay  him  all  that  he  owed  him,  and  asked  him  to  re- 
convey  the  land  to  him,  and  continuously  since  that  day  to 
the  present  time  he  has  been  ready,  willing  and  able  to 
make  such  repayment.    He  prays  for  judgment  for  his  costs. 

Trial  by  jury  resulted  in  judgment  for  appellee. 

The  errors  relied  on  for  reversal  are  (1)  overruling  the 
demurrer  to  the  amended  third  paragraph  of  answer,  (2) 
striking  out  the  second  paragraph  of  the  reply  to  the  amend- 
ed third  paragraph  of  answer,  and  (3)  overruling  the  mo- 
tion for  a  new  trial.  Appellant  contends  that  the  amended 
third  paragraph  of  appellee's  answer  is  bad  because 

1.  he  attempts  thereby  to  controvert  his  landlord's  title 
to  the  leased  premises,  which  cannot  be  done  during 

the  existence  of  the  tenancy.  This  principle,  which  appel- 
lant strongly  argues,  is  well  established,  and  is  admitted  by 
appellee.  The  rule  announced,  however,  is  not  applicable 
to  the  case  at  bar.  The  sole  purpose  of  the  amended  third 
paragraph  of  answer  is  to  deny  the  allegations  of  the  com- 
plaint in  every  particular.  Appellee  expressly  denies  in 
it  the  existence  of  the  tenancy  averred  in  the  complaint, 
and  if  the  relation  of  landlord  and  tenant  never  did  exist 
between  the  parties,  then  appellee  would  not  be  controlled 
by  the  doctrine  that  during  the  existence  of  the  tenancy  the 
tenant  is  prevented  from  controverting  his  landlord's  title. 
Such  relation  between  the  parties  was  absolutely  necessary 
to  enable  appellant  to  maintain  his  action,  and  it  was  not 
improper  for  appellee  to  aver  such  facts  as  tended  to  show 
that  no  such  relationship  ever  existed  between  them. 

2.  It  may  be  said,  however,  that  even  if  the  answer 
assailed  was  in  fact  bad,  yet  the  ruling  of  the  court 

would  not  be  reversible  error,  for  all  matters  averred  therein 
were  admissible  under  the  general  denial.    In  the  case  of 
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Ward  V.  Pittsburgh,  etc.,  R.  Co.  (1900),  25  Ind.  App.  405, 
58  N.  E.  264,  which  was  an  action  by  a  landlord  to  recover 
possession  of  real  estate,  in  which  appellant's  answer  set  up 
facts  very  similar  to  those  set  up  by  the  amended  third 
paragraph  of  answer  in  the  case  at  bar,  the  court  said: 
** Whether  or  not  the  appellant's  answer  contained  a  suffi- 
cient defense,  there  could  be  no  available  error  in  sustain- 
ing the  demurrer.  If,  as  contended  in  argument,  the  facts 
pleaded  constituted  coercion,  they  could  have  been  made 
as  available  on  the  trial  without  any  pleading  on  behalf 
of  the  appellant  as  they  could  have  been  if  the  demurrer 
had  been  overruled."  The  decision  in  the  above  case  is 
based  on  the  decision  in  the  cases  of  Poffenberger  v.  Black- 
stone  (1887),  57  Ind.  288,  and  Smith  v.  Pinnell  (1896), 
143  Ind.  485,  40  N.  B.  798. 

The  action  of  the  trial  court  in  striking  out  appellant's 

second  paragraph  of  reply  to  the  amended  third  paragraph 

of  answer  was  somewhat  unusual  and  irregular,  but 

3.  as  appellant  was  not  prejudiced  by  such  ruling,  we 
cannot  hold  that  the  court's  action  in  this  particular 

constitutes  reversible  error.  The  procedure  and  pleading 
in  the  circuit  court  in  suits  begun  by  a  landlord  against  a 
tenant  to  recover  lands  follow  the  procedure  in  civil  cases 
before  justices,  and  by  statute  in  civil  cases  before  justices 
no  replication  is  necessary,  and  any  matter  which  might 
have  been  replied  to  any  plea  may  be  proved  as  if  so  re- 
plied. §1752  Burns  1908,  §1463  R.  S.  1881.  Poffenberger 
V.  Blackstone,  supra;  Smith  v.  Pinnell,  supra;  Ward  v. 
Pittsburgh,  etc.,  R.  Co.,  supra.  Appellant's  reply  was  an 
unnecessary  pleading. 

On  motion  for  a  new  trial,  is  presented  the  question 

whether  appellee  was  entitled  to  have  the  case  tried  by  a 

jury  as  a  matter  of  right.    Appellant  contends  that 

4.  the  amended  third  paragraph  of  answer  raises  an 
equitable  issue  which  should  have  been  tried  by  the 

court  and  not  by  the  jury.    We  must  determine  this  con- 
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tention  from  thQ  character  of  the  issues  to  be  decided 

5.  as  they  appear  from  the  substantial  and  material 
facts  averred  in  the  pleadings.    It  will  be  observed 

from  appellant's  complaint  that  he  claims  to  hold  the  fee 
simple  title  to  the  land,  thereby  asserting  the  legal  title, 
and  not  merely  an  equitable  interest  therein.  To  this  com- 
plaint appellee  filed  a  general  denial,  and  in  addition  there- 
to a  third  paragraph  of  answer,  which  might  be  termed 
an  argumentative  denial,  wherein  he  avers  facts  tending  to 
show  such  relations,  both  lousiness  and  otherwise,  existing 
between  the  parties  as  to  constitute  appellant  a  confidential 
adviser  of  appellee,  also  that  the  instrument  involved  in  the 
suit  was  signed  by  him  on  account  of  the  faith  and  confi- 
dence which  he  reposed  in  appellant,  and  further  averring 
that  the  relation  of  landlord  and  tenant  never  existed  be- 
tween the  parties.  Appellee  did  not  ask  for  any  affirma- 
tive relief.     The  cases  cited  above  all  hold  that  in 

6.  actions  of  this  character  all    defenses,    legal    and 
equitable,  are  admissible  under  the  general  denial, 

as  the  statutes  are  interpreted  by  them.     This  being  true, 
it  will  be  observed  that  the  substantial  averments  of 
4.     the  pleadings  before  us  present  an  ordinary  action 
in  ejectment,  regardless  of  the  special  answer  filed 
by  appellee,  which  we  have  said  amounts  simply  to  an  argu- 
mentative denial,  and  the  trial  court  did  not  err  in  per- 
mitting the  cause  to  be  trijed  by  the  jury.     The  Supreme 
Court  of  this  State,  in  the  case  of  Martin  v.  Martin  (1889), 
118  Ind.  227,  237,  20  N.  E.  763,  lays  down  the  rule  as  fol- 
lows:    ''Whenever  the  cause  of  action  is  one  that  can  only 
be  enforced  by  invoking  the  equitable  power  of  the  court, 
then  the  right  of  trial  by  jury  does  not  maintain;  but  if 
the  cause  of  action  does  not  depend  on  the  equitable  juris- 
diction of  the  court,  then  a  jury  trial  may  be  demanded.** 

Woollen,  Spec.  Proc.  §1034,  says:  **Our  statutory  action 
for  the  recovery  of  real  property  is  intended  to  substitute  for 
the  old  action  of  ejectment,  with  its  cumbersome  machinery 
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and  useless  fictions,  a  simple  and  more  sensible  proceeding, 
that  will  give  a  direct  road  to  the  merits  of  the  controversy. 
It  clearly  contemplates  a  trial  by  jury,  and  the  provisions 
heretofore  referred  to  make  the  same  rule  applicable  to 
actions  to  quiet  title.  In  both  actions  a  jury  trial  is  de* 
mandable  as  a  matter  of  right,  upon  the  request  of  either 
party;  and  this  is  true  where  by  a  cross  action  the  cross- 
complainant  seeks  to  recover  the  possession  of  or  to  have 
the  title  quieted  to  his  real  estate." 

The  case  of  Lock  v.  Moulton  (1895),  108  Cal.  49,  41  Pac. 
28,  is  a  case  presenting  almost  exactly  the  same  issues  as 
the  present  case,  being  an  action  in  ejectment,  in  which  the 
defense  was  that  the  deed  relied  on  by  plaintiff  was,  though 
in  form  an  absolute  deed,  in  fact  only  a  mortgage.  The 
court  refused  a  trial  by  jury  of  the  whole  cause,  but  tried 
what  he  called  the  equitable  issue — as  to  whether  the  deed 
was  intended  to  operate  as  a  mortgage — without  a  jury. 
For  error  in  refusing  to  submit  the  entire  case  to  the  jury 
the  case  was  reversed,  on  the  ground  that  the  allegations  in 
the  answer,  to  the  effect  that  the  deed  was  intended  as 
mere  security  for  a  debt,  do  not  constitute  an  equitable  de- 
fense, in  the  proper  sense  of  that  term,  since  they  might  have 
been  proved  under  the  general  denial. 

Complaint  is  made  that  the  court  permitted  Dougan,  tes- 
tifying in  his  own  behalf,  to  answer  the  following  questions : 
'*Well,  now,  Mr.  Dougan,  you  may  state  whether 

7.  or  not  Mr.  Heston  had  advised  you  on  business  af- 
fairs? A.  He  had.  •  •  •  Whether  he  advised 
you  about  other  business  affairs?  A.  He  advised  me  on 
all  my  transactions  in  business,  everything."  Appellant's 
contention  is  that  these  questions  call  for  the  opinion  or 
conclusion  of  the  witness,  and  not  for  facts. 

The  dividing  line  between  what  is  a  fact  and  what  is  an 
opinion  does  not  readily  appear  in  all  cases,  so  that  we  are 
not  able  to  give  a  general  i*ule  applicable  to  all  cases  requir- 
ing the  rejection  as  evidence  of  what  might  be  termed  the 
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opinion  or  conclusion  of  the  witness.  But  in  this  case  it 
was  certainly  competent  for  the  witness  to  state  that  Hes- 
ton advised  him  in  his  business  affairs,  for  this  was  the 
statement  of  an  ultimate  fact,  peculiarly  within  the  knowl- 
edge of  the  witness,  and  not  a  mere  conclusion.  By  his 
answers  to  the  foregoing  questions  he  was  simply  giving  the 
result  of  his  personal  observations  and  dealings  with  Heston 
extending  over  a  number  of  years,  taken  collectively,  and 
which  he  could  not  in  any  manner  but  imperfectly  describe 
if  required  to  give  them  in  detail.  The  witness  might  have 
stated  as  best  he  could  the  number  of  times  he  talked  with 
appellant  and  the  subject  of  each  conversation,  as  nearly 
as  he  could  remember  each  separately,  and  yet  he  could 
not  have  put  the  jury  in  his  place  as  to  the  effect  of  the 
several  conversations  on  Heston 's  part,  his  conduct,  his  ap- 
pearance and  various  other  matters  and  conditions  which 
may  have  impressed  the  witness  at  each  time,  and  from 
which  he  was  justified  in  answering  the  questions  in  the 
manner  in  which  he  did  answer  them.  The  whole  subject 
of  investigation  presented  by  these  questions  was  then 
open  for  the  defendant  to  inquire  into  on  cross-examination, 
and  he  would  have  been  permitted  to  carry  the  investiga- 
tion as  far  as  he  might  choose.  This  is  not  a  relaxation  of 
the  well-settled  rule  that  the  opinion  of  a  witness  who  is 
not  a  professional  person  or  an  expert  is  not  admissible, 
and  the  questions  were  proper  under  the  circumstances  of 
the  case  before  us.  3  Wigmore,  Evidence  §1919.  It  is  also 
argued  that  the  alleged  relation  of  appellant  as  business 
adviser  to  appellee  was  directly  involved  as  an  issue  made 
by  the  pleadings.  That  such  relation  existed,  was  only  one 
of  many  things  which  the  jury  would  have  to  find  in  order 
to  render  a  judgment  for  appellee,  and  the  evidence  is 
not  open  to  the  objection  that  it  answers  the  very  question 
which  the  jury  is  to  determine. 

Appellant  also  insists  that  the  court  erred  in  refusing  to 
Vol.  52—4 
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give  to  the  jury  eertain  instructions  tendered,  and  num- 
bered 9,  13,  15,  16,  20,  21,  23,  24,  30,  31,  32,  35  and  36; 
also  in  giving  instructions  requested  by  appellee  numbered 
1,  3,  13,  14  and  15 ;  and  in  giving  on  its  own  motion 

8.  those  numbered  1,  2,  3,  4  and  5.    Errors  as  to  in- 
structions Nos.  1,  3  and  15,  given  at  the  request  of 

appellee,  and  Nos.  4  and  5,  given  on  the  court's  own  motion, 
have  been  waived  by  failure  to  discuss  them. 

Instruction  No.  1  given  on  the  court's  own  motion,  in- 
formed the  jury  that  the  burden  was  on  the  plaintiff  to  es- 
tablish the  material  allegations  of  his  complaint,  and 

9.  if  on  any  proposition  on  which  the  plaintiff  was  bound 
to  show  a  preponderance  of  evidence  the  evidence  was 

evenly  balanced,  he  could  not  recover.  This  instruction  was 
proper,  and  shows  no  favor  to  appellant  or  to  appellee.  By 
instruction  No.  2  at  the  court's  own  motion,  the  jury  was 
told  that  the  burden  of  proof  was  on  defendant  to  prove  the 
material  allegations  of  his  affirmative  answer,  and  if  he 
failed  so  to  do  he  must  fail  in  his  suit.  Instruction  No.  3  in- 
formed the  jury  as  to  what  is  meant  by  the  preponderance 
of  the  evidence.  Taking  these  three  instructions  separately 
and  together  we  find  that  they  correctly  state  the  law,  and 
the  jury  could  not  have  been  misled  by  any  one  of  them. 

Instruction  No.  13,  given  at  appellee's  request,  is  as  fol- 
lows: **If  you  believe  from  the  evidence  that  on  the  5th  day 
of  April,  1897,  the  defendant  and  his  wife  executed  to 

10.  the  plaintiff  a  warranty  deed  to  the  lands  involved 
in  this  action  and  that  said  deed  was  executed  for 
the  sole  purpose  of  securing  an  indebtedness  of  $9,505.14, 
then  owing  from  the  defendant  to  the  plaintiff,  then  such 
deed,  though  absolute  on  its  face,  would  be  a  mortgage  in 
fact  and  under  the  circumstances,  the  defendant  would  be 
entitled  to  the  possession  of  the  real  estate  mentioned  in  the 
lease  sued  on  in  this  action.  If  the  defendant  was  entitled 
to  the  possession  as  hereinbefore  explained,  then  you  may 
consider  that  fact  with  all  the  other  evidence  relative  to  that 
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issue  in  determining  whether  or  not  the  defendant  know- 
ingly executed  the  lease  mentioned  in  the  complaint. ' '  Ap- 
pellant insists  that  this  instruction  is  not  within  the  issues 
and  is  not  within  the  evidence.  We  do  not  agree  with  this 
contention,  for  it  appears  throughout  the  entire  proceeding 
that  this  was  one  of  the  principal  controverted  questions, 
and  the  jury  was  properly  informed  by  the  instruction 
given,  as  to  the  law  on  this  branch  of  the  case. 

Again,  appellant  contends  that  the  trial  court  erred  in 
giving  to  the  jury  instruction  No.  14,  requested  by  appellee, 
the  principal  objection  being  that  there  was  no  evidence 
before  the  jury  of  any  relation  of  trust  and  confidence  on 
which  it  could  have  excused  the  negligence  of  appellee  in 
signing  the  deed  without  reading  it.  It  is  apparent  from  the 
evidence  found  in  the  record  that  it  was  contended  by  one 
party  and  denied  by  the  other  that  the  signature  to  the 
lease  was  obtained  by  unfair  methods,  that  confidence  of  such 
a  high  degree  was  reposed  in  appellant  by  appellee,  and  he 
was  so  influenced  by  reason  thereof,  as  to  excuse  his  failure 
to  read  the  lease  before  signing  it.  The  question  was  one 
clearly  within  the  issues,  and  on  which  much  testimony  was 
heard,  and  it  was  highly  necessary  and  proper  for  the  court 
to  instruct  the  jury  on  this  branch  of  the  case,  which  was 
correctly  done  in  the  instruction  given.  We  also  find  that 
this  instruction  was  peculiarly  applicable  to  the  case  at  bar 
when  we  read  it  in  connection  with  instruction  No.  2,  given 
of  the  court's  own  motion,  and  instruction  No.  19,  given  at 
the  request  of  appellant,  in  which  the  fraud  and  deceit  re- 
ferred to  in  instruction  No.  14  are  fully  explained. 

Instruction  No.  9  asked  by  appellant,  was  fully  covered  by 

instructions  Nos.  10  and  11,  given  at  his  request.  Instruction 

No.  23  was  properly  refused,  because  it  clearly  invaded 

11.  the  province  of  the  jury,  and  if  given  would  prac- 
tically have  directed  what  its  verdict  should  be,  re- 
gardless of  the  fact  that  there  was  much  conflict  in  the 
evidence  on  the  question  as  to  whether  or  not  appellee  knew 
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when  he  signed  the  lease  that  it  was  such  an  instrument, 
or  whether  he  believed  that  it  was  a  defeasance,  and  would 
have  instructed  the  jury  to  find  for  plaintiff,  notwithstand- 
ing there  was  conflict  also  in  the  evidence  on  the  prior  rela- 
tions existing  between  the  parties,  and  particularly  as  to 
whether  such  relations  and  conduct  on  the  part  of  appellant 
would  excuse  appellee  for  signing  the  instrument  without 
reading  it  to  discover  its  real  character. 

Additional  objections,  some  merely  technical,  are  pre- 
sented because  of  the  refusal  to  give  other  instructions  re- 
quested by  appellant.    Without  discussing  those  to 

12.  which  we  have  not  already  called  attention,  it  is 
sufficient  to  say  that  the  case  was  fully  and  fairly 
presented  by  the  court  to  the  jury  in  what  seem  to  us  to 
be  very  accurate  and  intelligent  instructions,  whereby  the 
attention  of  the  jury  was  called  to  every  phase  of  the  law 
applicable  to  the  evidence  and  issues  in  the  case.  It  is  equal- 
ly apparent  that  the  case  has  been  fairly  tried  and  sub- 
stantial justice  has  been  accomplished,  therefore  the  judg- 
ment is  affirmed. 

Note.— Reported  in  96  N.  E.  614.  See,  also,  under  (1,  3.  6)  24 
Cyc.  1404;  (2)  31  Cyc.  385;  (7)  17  Cyc.  216;  (8)  3  Cyc.  388;  (0) 
38  Cyc.  1748;  (11)  38  Cyc.  1646;  (12)  3  Cyc.  418.  As  to  imlawfnl 
detainer,  see  120  Am.  St.  32.  As  to  civil  actions  for  forcible  entry 
and  detainer,  see  121  Am.  St.  369.  For  a  discussion  of  the  estoppel 
of  a  tenant  to  deny  the  landlord's  title  in  an  action  by  the  land- 
lord to  recover  possession  of  the  premises,  see  Ann.  Cas.  1912  D  101. 


Cropper  et  al.  v.  Glidewell. 

[No.   7.6nO.     Filed  June  18,   1912.     Rehearincr  denied   October   15, 
1912.    Transfer  denied  December  20,  1912.1 

1.  Descent  and  Distribution. — S^urviving  F!ubf<equent  Wife. — 
Rights  of  Children  of  Intestate,— Tender  §2644  Bums  1894,  §2487 
R.  S.  1881,  providing  that  on  the  death  of  a  husband,  leaving  r 
second  or  subsequent  wife  by  whom  he  had  no  children,  but  leav- 
ing children  alive  by  a  previous  wife,  the  land  which  descends  to 
such  wife,  shall,  at  her  death,  descend  to  his  children,  the  inter- 
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est  of  such  wife  in  such  lands  is  a  fee  simple,  which,  on  her  death 
is  cast  upon  the  children  of  the  intestate  da  the  enforced  heirs 
of  sudh  wife,  and  the  right  to  take  as  such  enforced  heir  is  one 
that  cannot  be  defeated  by  any  act  of  such  wife.    p.  54. 

2.  Descent  and  Distbuiution. — Right  to  Iftherit, — Vested  Rights, — 
An  heir  has  no  vested  right  to  inherit  the  property  of  the  an- 
cestor,   p.  56. 

3.  Descent  and  Distbibution. — Surviving  Subsequent  Wife. — 
Rights  of  Children  of  Intestate.— -Statute^.— Repeal — Section  8017 
Bums  1908,  §2486  B.  S.  1881,  providing  that  on  the  death  of  a 
husband,  Intestate,  leaving  a  widow  and  one  child  only,  his 
real  estate  descends  one-half  to  each,  and  §2644  Burns  1894,  §2487 
R.  S.  1881,  providing  that,  if  he  die  leaving  a  widow  who  was  his 
second  or  subsequent  wife,  by  whom  he  had  no  children,  but 
leaving  children  alive  by  a  previous  wife,  the  land  which  de- 
scends to  such  widow  shall,  at  her  death,  descend  to  such  chil- 
dren, are  modified  by  Acts  1899  p.  131,  §2,  to  the  extent  of  pro- 
viding that  a  childless  subseqent  wife  takes  only  a  life  estate 
in  the  share  descending  to  her  and  that  the  fee  vests  at  once  in 
the  children  of  the  former  marriage,  but  the  latter  statute  is 
not  in  conflict  with  §2644  Burns  1894,  §2487  R.  S.  1881,  making 
the  children  of  a  former  marriage  the  enforced  heirs  of  a  child- 
less subsequent  wife,  In  so  far  as  such  provision  applies  to  an 
estate  which  descended  to  such  childless  subsequent  wife  prior 
to  the  taking  effect  of  said  act  of  1899.    p.  56. 

4.  Descent  and  Distribution. — Subsequent  Wife. — Lease  of  Lands. 
— Right  to  Rents  Accruing  After  Death  of  Subsequent  Wife. — 
Where  a  sur\iving  second  wife,  whose  husband  had  no  children 
by  her,  but  who  had  a  child  by  a  former  wife,  leased  for  a  year 
land  which  descended  to  her  under  §3017  Burns  1908  and  §2644 
Burns  1894,  §§2486,  2487  R.  S.  1881,  and  died  before  the  expira- 
tion of  the  term,  the  rents  accruing  after  her  death  belonged  to 
such  child,  since  the  wife  had  no  power  to  incumber  the  estate 
so  as  to  defeat  or  impair  the  inheritance  vested  by  law  in  such 
child,    p.  57. 

From  Superior  Court  of  Marion  County  (76,596) ;  Vinson 
Carter,  Judge. 

Action  by  Laura  A.  Glidewell  against  Joseph  H.  Cropper 
and  another.  Prom  a  judgment  for  plaintiff,  the  defend- 
ants appeal.    Affirmed. 

Samuel  Ashby,  for  appellants. 

Harding  <fe  Hovey  and  Smith,  Duncan,  Hornbrook  c& 
Smith,  for  appellee. 
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Lairy,  J. — On  November  1,  1898,  Henry  T.  Hockensmith, 
a  resident  of  Marion  county,  Indiana,  died  intestate,  seized 
of  the  real  estate  described  in  the  complaint  and  cross-com- 
plaint, and  left  as  his  sole  and  only  heirs  at  law,  his  widow, 
Elizabeth  R.  Hockensmith,  whom  he  married  in  1871,  by 
whom  he  had  no  children,  and  appellee,  Laura  A.  Glidewell, 
his  only  child  by  his  first  marriage.  On  March  21,  1908, 
said  Elizabeth  R.  Hockensmith  died  testate,  and  devised 
all  of  her  real  estate  to  her  brother,  appellant  Joseph  H. 
Cropper. 

After  the  death  of  Mrs.  Hockensmith,  a  controversy  arose 
as  to  the  title  to  the  real  estate  which  she  had  inherited  as 
the  childless  second  wife  of  Henry  T.  Hockensmith.  Mrs. 
Glidewell  claimed  title  to  this  land  as  the  enforced  heir  of 
her  step-mother,  and  brought  this  action  against  appellants 
to  quiet  her  title  thereto.  Appellant  Joseph  H.  Cropper, 
claimed  title  to  said  real  estate  as  sole  heir  of  Mrs.  Hocken- 
smith, and  also  as  her  devisee,  and  filed  a  cross-complaint 
in  said  action,  seeking  to  quiet  his  title  to  the  same  land. 

By  §23  of  the  act  of  1852  (1  R.  S.  1852  p.  251),  on  the 

subject  of  descent,  if  a  husband  died  intestate  leaving  a 

widow  and  one  child  only,  his  real  estate  descended 

1.  one-half  to  his  widow  and  one-half  to  his  child.  §3017 
Burns  1908,  §2486,  R.  S.  1881.  Section  24  of  the 
same  act  provides  that  if  a  man  marry  a  second  or  subse- 
quent wife,  and  has  by  her  no  children,  but  has  children 
alive  by  his  previous  wife,  the  land  which  descends  to  such 
wife  shall  at  her  death  descend  to  his  children.  §2644 
Bums  1894,  §2487  R.  S.  1881. 

In  construing  these  statutes  the  Supreme  Court  first  held 
that  the  right  of  a  surviving  second  or  subsequent  wife, 
whose  husband  had  no  children  by  her,  but  had  children 
by  a  former  wife,  was  limited  to  a  life  estate  in  the  lands 
descended  from  her  husband.  Hendrix  v.  Sampson  (1880), 
70  Ind.  350.  It  is  held,  however,  by  the  later  decisions  that 
her  interest  in  such  lands  is  a  fee  simple,  and  that  the  chil- 
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dren  of  the  husband  by  his  former  marriage  are  her  enforced 
heirs.  Utterbach  v.  Terhune  ( 1881 ) ,  75  Ind.  363 ;  Bryan  v. 
Uland  (1884),  101  Ind.  477;  Thorp  v.  Hanes  (1886),  107 
Ind.  324,  6  N.  E.  920;  Habig  v.  Dodge  (1891),  127  Ind.  31, 
25  N.  E.  182;  Haskett  v.  Maxey  (1893),  134  Ind.  182,  33  N. 
E.  358,  19  L.  R.  A.  379;  Stephenson  v.  Boody  (1894),  139 
Ind.  60,  38  N.  E.  331;  Byrvm  v.  Henderson  (1898),  151 
Ind.  102,  51  N.  E.  94;  Johnson  v.  Johnson  (1899),  153  Ind. 
60,  54  N.  E.  124;  Griffis  v.  First  Nat.  Bank  (1907),  168  Ind. 
546,  81  N.  E.  490. 

These  statutes  were  in  force  at  the  time  of  the  death  of 
Henry  T.  Hockensmith.  By  virtue  of  §23,  supra,  his  widow 
became  seized  in  fee  simple  of  one-half  of  his  real,  estate, 
and  by  virtue  of  the  provision  contained  in  §24,  supra,  his 
daughter  by  a  former  marriage  was  made  the  enforced  heir 
of  his  widow  Elizabeth  R.  Hockensmith.  As  such  heir,  this 
daughter  would  inherit  all  of  the  real  estate  which  descended 
to  her  step-mother  from  Henry  T.  Hockensmith,  and  this 
right  could  not  be  defeated  by  any  conveyance,  devise  or 
other  act  of  Mrs.  Hockensmith. 

This  much  is  conceded  by  appellants,  but  they  contend 
that  this  right  of  inheritance,  which  was  conferred  by  stat- 
ute, could  be  taken  away  by  an  act  of  the  legislature,  and 
that  this  was  done  by  an  act  approved  February  24,  1899 
(Acts  1899  p.  131).  Section  2  of  this  act  is  as  follows: 
**If  a  man  die  intestate,  leaving  surviving  him  a  second 
or  other  subsequent  wife  without  children  by  him,  but  leav- 
ing a  child  or  children  or  their  descendants  alive,  by  a  pre- 
vious wife,  such  surviving,  childless,  second  or  other  subse- 
quent wife,  shall  take  only  a  life  estate  in  the  lands  of  her 
deceased  husband,  and  the  fee  thereof  shall  at  the  death  of 
such  husband  vest  at  once  in  such  child  or  children,  or  the 
descendants  of  such  as  may  be  dead,  subject  only  to  the 
life  estate  of  such  widow." 

It  is  conceded  by  appellants  that  under  the  act  of  1852, 
supra,  Mrs.  Glidewell  was  the  enforced  heir  of  Mrs.  Hock- 
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enamith  from  the  date  of  her  father's  death,  in  the  year  of 
1898,  until  the  taking  effect  of  this  act,  and  that  if  the  step- 
mother had  died  during  that  time  Mrs.  Glidewell  would 
have  taken  the  land  in  question  by  inheritance.  But  appel- 
lants insist  that  the  provisions  contained  in  §24,  supra,  by 
which  she  was  made  such  heir,  were  repealed  by  the  act 
quoted,  and  that  after  the  taking  effect  of  this  act  she  was 
no  longer  the  enforced  heir  of  Mrs.  Hockensmith. 

An  heir  has  no  vested  right  to  inherit  the  property 

2.  of  the  ancestor,  and  if  the  law  under  which  Mrs. 
Qlidewell  claims  to  be  the  heir  of  Mrs.  Hockensmith 

was  repealed  before  the  death  of  the  latter,  the  former 
cannot  inherit  the  land  in  controversy. 

Does  the  act  of  1899,  supra,  repeal  the  provisions  con- 
tained in  §24  of  the  act  of  1852^  supra,  on  the  subject  of 
descent  f 

Section  2  of  the  act  of  1899,  9upra,  has  the  effect  to  re- 
duce the  estate,  which  a  childless  subsequent  wife  takes  in 
the  lands  which  descend  to*  her  from  her  husband 

3.  from  a  fee  simple  to  a  life  estate,  where  such  hus- 
band dies  leaving  children  by  a  former  marriage  or 

their  descendants  surviving  him,  and  §6  of  said  act  repeals 
all  acts  and  parts  of  acts  in  conflict  with  any  of  the  provi- 
sions of  the  act  of  which  it  is  a  part.  Section  2  of  the  act  ap- 
plies to  all  cases  where  the  descent  is  cast  on  the  childless 
subsequent  wife  by  the  death  of  her'  husband  after  the  tak- 
ing effect  of  the  act.  In  such  a  case  she  takes  a  life  estate  only 
in  the  share  which  descends  to  hei^;  but  in  cases  where  the 
husband  had  died  prior  to  the  passage  of  the  act  of  1899, 
and  the  estate  had  passed  to  the  childless  subsequent  wife 
under  the  provisions  of  the  act  of  1852,  §2  of  the  later  act 
does  not  have  the  effect  to  reduce  the  estate  which  she  holds 
from  a  fee  to  a  life  estate.  Such  a  construction  would  ren- 
der the  act  unconstitutional. 

The  act  of  1852  is  repealed  by  the  act  of  1899  only  in  so 
far  as  the  latter  act  is  in  conflict  with  the  former.    Sections 
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17  and  23  of  the  act  of  1852  provided  what  share  a  widow 
should  take  in  the  real  estate  of  her  deceased  husband.  These 
sections  applied  to  all  widows,  and  by  virtue  of  their  pro- 
visions the  share  which  a  widow  took  in  her  deceased  hus- 
band's lands  vested  in  her  in  fee  simple.  By  these  sections 
the  childless  subsequent  wife,  whose  deceased  husband  left 
a  child  or  children  by  a  former  marriage,  took  the  same 
interest  and  the  same  estate  as  any  other  widow.  Section  2 
of  the  act  of  1899,  supra,  modifies  these  two  sections  to  the 
extent  of  providing  that  such  childless  subsequent  wife 
takes  only  a  life  estate  in  the  share  of  her  husband's  land 
which  descends  to  her,  and  that  the  fee  vests  at  once  in 
the  surviving  children  by  former  marriages  and  the  sur- 
vivors of  those  who  are  dead.  To  this  extent  it  is  in  con- 
flict with  the  sections  above  referred  to.  The  provision 
which  makes  the  children  by  a  former  marriage  the  enforced 
heirs  of  the  childless  subsequent  wif  e,  as  to  lands  descended 
to  her  from  the  father  of  such  children,  is  contained  in 
§24  of  the  act  of  1852,  and  the  act  of  1899  is  not  in  con- 
flict with  this  provision,  in  so  far  as  such  provision  applies 
to  estates,  the  inheritance  of  which  had  been  cast  on  the 
childless  subsequent  wife  prior  to  the  taking  effect  of  the 
later  act.  The  provision  can,  of  course,  have  no  applica- 
tion to  an  estate  which  descends  to  such  a  wife  from  her 
deceased  husband  after  the  taking  effect  of  the  act  of  1899, 
for  the  reason  that  no  inheritable  estate  vests  in  her  under 
this  act.  We  therefore  hold  that  the  provision  of  §24  of 
the  act  of  1852,  supra,  is  not  repealed  by  implication,  but  is 
still  in  force,  and  that  it  regulates  the  descent  of  estates  of 
the  character  under  consideration,  which  vested  under  the 
provisions  of  the  act  of  1852. 

One  further  question  is  presented.     A  short  time  prior 
to  her  death,  Mrs.  Hockensmith  leased  the  real  estate  here 

in  controversy  to  Herman  Snyder  for  the  term  of 
4.    one  year,  at  a  rental  of  $170,  for  which  amount  she 

accepted  the  notes  of  the  tenant.    Appellant  Joseph 
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H.  Cropper,  after  the  death  of  his  sister,  assuming  to  act 
as  her  administrator,  took  possession  of  and  collected  these 
notes,  and  had  the  proceeds  thereof  in  his  possession  prior 
to  the  commencement  of  this  action.  The  trial  court  held 
that  appellee  was  entitled  to  such  part  of  the  proceeds  of 
these  notes  as  represented  the  rent  which  fell  due  after  the 
death  of  Mrs.  Hockensmith.  In  this  we  think  that  the 
court  was  clearly  right.  Mrs.  Hockensmith  had  no  right  to 
incumber  the  estate  in  such  a  way  as  to  defeat  or  impair 
the  right  of  inheritance  vested  by  law  in  Mrs.  Glidewell.  If 
she  could  lease  for  one  year  beyond  her  death,  she  could 
make  a  valid  lease  for  ninety-nine  years,  and  take  notes  for 
the  rent,  which,  being  personal  property,  on  her  death  would 
go  to  her  administrator  for  the  benefit  of  her  heirs.  The 
children  by  the  previous  marriage  of  her  deceased  husband, 
not  being  heirs  as  to  her  personal  estate,  would  be  thus  sub- 
stantially defeated  of  their  rights  of  inheritance.  We  think 
that  the  rent  which  accrued  after  the  death  of  Mrs.  Hock- 
ensmith belonged  to  appellee. 

In  every  ruling  presented  by  this  appeal,  the  court  con- 
sistently held  that  appellee  was  the  owner  in  fee  simple  of 
the  real  estate  described  in  her  complaint  and  that  appel- 
lants had  no  right,  title  or  interest  therein.  In  this  there 
was  no  error. 

Judgment  affirmed. 

NoTE.--Reported  In  98  N.  E.  1012.  See,  also,  under  (1,  3)  14  Cyo, 
38,  75;  (2)  14  Cyc.  25.  For  a  discussion  of  the  right  to  take  pro]^- 
erty  by  inheritance  or  will  ns  a  natural  right  protected  by  tlio 
constitution,  see  9  Ann.  Gas.  726. 
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Lake  Shore  and  Michigan  Southern  Railway 

Company  v.  Myers. 

[Xo.  7,537.    Filed  May  29,  1912.    Rehearing  denied  December 

81,  1912.1 

1.  Negligences — Complaint — Charges  of  Several  Acta  of  Negli- 
gence.— ^A  complaint  for  personal  injuries  is  not  objectionable  for 
charging  several  acts  of  negligence  in  one  paragraph,  unless  it 
counts  upon  the  combined  effects  of  two  or  more  of  the  alleged 
negligent  acts.    p.  62. 

2.  Negligence. — Complaint — Charges  of  Several  Acts  of  Negli- 
gence,— Proof. — Where  several  acts  of  negligence  are  charged  in 
the  same  paragraph  of  complaint,  proof  that  any  one  of  such  acts 
was  the  proximate  cause  of  the  injury  is  suflScient  to  sustain 
the  action,    p.  62. 

3.  Railroads. —  Crossing  Accident —  Complaint —  Suffloiency. —  In 
an  action  against  a  railroad  company  for  injuries  received  in 
a  crossing  accident,  a  complaint  averring  that  defendant  main- 
tained double  tracks  across  a  street  that  was  used  by  many 
people,  that  such  crossing  was  dangerous  and  was  so  recognized 
by  defendant,  that  on  the  evening  of  the  injury,  plaintiff  was 
waiting  to  cross  as  soon  as  defendant's  west-bound  train  had 
passed,  that  such  train  was  closely  followed  by  another  train  on 
the  same  track,  that  plaintiff  attempted  to  cross  when  said  train 
had  passed  and  was  struck  by  an  east-bound  train  which  ap- 
proached without  notice  or  warning,  and  charging  negligence  in 
failing  to  light  the  crossing,  in  failing  to  maintain  a  flagman 
thereat,  in  running  the  west-bound  trains  in  such  close  proximity 
to  each  other  as  to  divert  plaintiff's  attention  from  the  danger 
of  the  east-bound  train,  in  failing  to  give  warning  or  signal  of 
the  approach  of  the  east-bound  train,  and  in  running  said  train 
at  a  dangerous  rate  of  speed,  sufficiently  averred  actionable  negli- 
gence warranting  a  recovery  in  the  absence  of  contributory  fault 
on  the  part  of  plaintifT.    p.  63. 

4.  Negligence. — Complaint — Contributory  Negligence. — Jurp  Ques- 
lien. — ^Where,  in  an  action  for  personal  injuries,  the  averments 
of  the  complaint  do  not  show  contributory  negligence  as  a 
matter  of  law,  it  is  for  the  Jury  to  determine  from  the  evidence 
whether  plaintiff  used  due  care  to  prevent  the  injury,    p.  03. 

5.  Railroads. — Crossings. — Signals. — Dutg. — It  is  the  duty  of  a 
railroad  company,  independently  of  statute  or  ordinance,  to  give 
reasonable  and  timely  warning  of  the  approach  of  its  trains  to  a 
public  highway  crossing,    p.  64. 
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6.  Raiuwads.  —  Crossing  AoMeni.  —  Contribvtory  Negligence, — 
Verdict. — Anawers  to  Interrogatories, — Where,  in  an  action  for 
injuries  sustained  in  a  railroad  crossing  accident,  the  jury's 
answers  to  interrogatories  show  that  plaintiff  loolced  and  listened 
before  attempting  to  cross  the  tracks,  that  he  heard  no  sound 
or  signal  of  a  train  from  the  west  on  the  north  track,  but  saw 
a  train  approaching  from  the  east  on  the  south  track,  the  speed 
of  which  he  could  not  determine,  that  his  line  of  vision  was  cut 
off  and  that  as  he  approached  the  north  track  he  heard  a  signal 
which  confused  bim  and  caused  him  to  halt,  and  that  his  posi- 
tion on  the  south  track  was  one  of  danger,  it  cannot  be  said 
that  plaintiff  was  negligent  as  a  matter  of  law  in  attempting  to 
cross  the  north  track,  since  he  was  not  bound  to  wait  until  ab- 
solutely certain  that  no  train  was  approaching  on  the  north  track, 
but  to  use  ordinary  care  in  attempting  to  cross,  and  such  answers 
are  not  In  irreconcilable  conflict  with  the  finding  in  the  general 
verdict  for  plaintiff,  that  he  was  in  the  exercise  of  ordinary  care, 
p.  65. 

7.  Appeau — Review. —  Verdict. —  Anatcers  to  Interrogatories. —  A 
general  verdict  will  not  be  set  aside  on  appeal  on  answers  to 
interrogatories  that  are  not  in  irreconcilable  conflict  therewith, 
p.  06. 

8.  Trial. — Answers  to  Interrogatories. — Contradictory  Answers. — 
Effect. — Where  the  answers  to  interrogatories  returned  by  the 
jury  are  contradictory,  they  nulllfjr  each  other  and  are  rendered 
Ineffective,    p.  68. 

9.  Railroads. — Crossing  Accident. — Care  Required  by  Person  Ui 
Perilous  Position, — Conttihutory  Negligence. — ^The  law  does  not 
hold  a  person,  who^  without  fault  on  his  part.  Is  placed  In  a 
position  of  imminent  peril,  to  the  same  rule  of  deliberation  and 
care  that  governs  one  who  Is  not  in  such  peril  and  has  time 
and  opportunity  more  accurately  to  determine  his  line  of  conduct, 
so  that  where  plaintiff,  after  waiting  for  a  west-bound  train  to 
pass  on  defendant's  south  track,  saw  another  west-bound  train 
approaching  while  he  was  crossing  the  track,  and  after  he  had 
advanced  far  enough  to  see  an  east-bound  train  on  the  north 
track,  was  in  a  position  of  peril  from  which  there  was  no  escape, 
except  by  continuing  across  the  north  track  or  retreating  across 
the  south  track,  it  cannot  be  said  as  a  matter  of  law  that  he  was 
guilty  of  contributory  negligence,  but  the  question  was  one  for 
determination  by  the  Jury.    p.  69. 

10.  Railroads. — Highway  Crossings. — Rights  of  Persons  on  High- 
way.— ^The  rights  of  a  person  on  a  public  highway  are  equal  to 
those  of  a  railroad  company  whose  tracks  are  situate  thereon, 
except  as  to  the  latter*s  right  of  priority  when  both  need  to  use 
the  highway  at  the  same  time.    p.  70. 
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11.  Railboads. —  CrogsinQS. —  8iffnals. —  Statutory  Provision. —  Sec- 
tion 5431  Burns  1908,  i4020  R.  S.  1881,  requiring  the  sounding 
of  the  whistle  and  the  ringing  of-  the  bell  on  the  approach  of  a 
train  to  a  crossing,  applies  to  crossings  in  an  incorporated  town, 
in  the  absence  of  an  ordinance  of  the  town  prescribing  different 
regulations,    i^.  70, 71. 

12.  Baiiboaos. — Crossing  Accident,— Jnstructions, — Harmless  Er- 
ror.— An  instruction  in  an  action  against  a  railroad  company  for 
injuries  incurred  in  a  crossing  accident,  stating  that  the  whistle 
on  defendants  engine  should  have  been  sounded  when  the  train 
was  within  eighty  rods  of  the  crossing,  though  technically  incor- 
rect, was  harmless  where  the  jury  found  that  the  whistle  was 
not  sounded  at  all.    p.  71. 

13.  Appeal. — Review. — Instructions. — Ini>ading  Province  of  Jury. — 
Refusal. — ^An  instruction  which  invades  the  province  of  the  Jury 
is  properly  refused,    p.  71. 

14.  Bauboads. — Crossing  Accident. — Instructions. — Harmless  Er- 
ror. — In  an  action  against  a  railroad  company  for  injuries  re- 
ceived in  a  crossing  accident,  an  instruction  submitting  to  the 
Jury  the  question  of  whether  ordinary  care  on  the  part  of  defend- 
ant required  the  presence  of  a  watchman  at  the  crossing,  and  an 
instruction  on  defendant's  liability  with  reference  to  lighting 
the  crossing.  If  erroneous,  were  harmless,  where  the  Jury  by 
its  answers  to  interrogatories,  found  that  defendant's  failure  to 
sound  the  whistle  or  ring  the  bell  as  the  train  approached  the 
crossing  was  the  proximate  cause  of  plaintlfTs  injury,    p.  73. 

15.  Appeal. — Burden  of  Showing  Error. — Apiiellant  must  show 
prejudicial  error,  to  obtain  relief  on  appeal,  since  a  Judgment  will 
be  affirmed  w^here  the  only  errors  disclosed  by  the  record  were 
harmless,    p.  74. 

IC.  Appeal. — Review. — Harmless  Error. — Evidence. — The  erroneous 
admission  of  evidence  which  in  no  way  affected  the  result  of  the 
case,  was  harmless,    p.  75. 

From  DeKalb  Circuit  Court ;  Emmet  A.  Bratton,  Judge. 

Action  by  Guy  Myers,  by  his  next  friend,  George 
Myers,  against  the  Lake  Shore  and  Michigan  Southern 
Railway  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

Walter  Olds  and  F.  J.  Jerome,  for  appellant. 
P.  V.  HoffmrOn  and  C.  M.  PhilUps,  for  appellee. 

Felt,  J. — Appellee  brought  this  action,  by  his  next  friend, 
for  damages  resulting  from  an  injury  to  appellee  alleged  to 
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have  been  caused  by  the  negligence  of  appellant.  There 
was  a  trial  by  jury,  verdict  for  appellee  in  the  sum  of 
$1,000  and  judgment  thereon. 

The  first  error  assigned  and  relied  on  by  appellant  is 
that  the  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. 

The  complaint,  in  substance,  avers  that  appellant's  double- 
track  railroad  crosses  a  street  in  the  business  center  of 
Waterloo ;  that  said  crossing  was  used  by  many  people,  both 
on  foot  and  in  vehicles;  that  it  was  a  dangerous  crossing, 
and  was  so  recognized  by  appellant ;  that  on  the  evening  of 
April  4,  1908,  appellee  was  at  said  crossing,  waiting  to 
cross  said  railroad  as  soon  as  one  of  appellant's  west-bound 
freight-trains  had  passed ;  that  said  west-bound  freight  was 
closely  followed  by  another  train  on  the  same  track;  that 
when  said  freight  had  passed,  appellee,  without  warning 
or  notice  of  the  approach  of  another  train,  attempted  to 
cross,  and  was  struck  by  an  east-bound  train,  and  injured. 

It  is  then  charged  that  appellant  was  negligent  (1)  in  not 
maintaining  a  flagman  at  said  crossing  during  the  evening, 
(2)  in  failing  to  keep  said  crossing  lighted,  (3)  in  running 
a  second  train  in  such  close  proximity  to  said  west-bound 
freight  as  to  divert  appellee's  attention  from  danger  on  the 
other  track  from  a  train  running  in  the  opposite  direction, 
(4)  in  negligently  failing  to  give  the  statutory  or  any  other 
warning  of  the  approach  of  said  east-bound  train,  and  (5) 
in  running  said  train  over  said  crossing  at  night  at  a  dan- 
gerous rate  of  speed  of  twenty  miles  an  hour. 

It  is  not  a  valid  objection  to  a  complaint  for  personal  in- 
juries that  it  charges  several  acts  of  negligence  in  the  same 
paragraph.    Proof  that  any  one  of  such  acts  was  the 

1.  proximate  cause  of  the  alleged  injury  is  sufficient 
to  sustain  the  action,  unless  the  complaint  counts 
upon  the  combined  effects  of  two  or  more  of  such  al- 

2.  leged  acts.  Chicago,  etc.,  R.  Co.  v.  Barnes  (1905),  164 
Ind.  143, 149,  73  N.  E.  91 ;  Standard  Oil  Co.  v.  Bow- 
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ker  (1895),  141  Ind.  12,  16,  40  N.  E.  128;  Pittsburgh, 
etc.,  B.  Co.  V.  German  Ins.  Co.  (1909),  44  Ind.  App.  268, 
271,  87  N.  E.  995 ;  New  York,  etc.,  B.  Co.  v.  Callahan  (1907), 
40  Ind.  App.  223,  225,  81  N.  E.  670. 

The  averments  of  the  complaint  are  sufficient  to  charge 

appellant  with  actionable  negligence,   and  to  warrant  a 

recovery  in  the  absence  of  .contributory  fault  on  the 

3.  part  of  appellee.     Cleveland,  etc.,  B.   Co.  v.  Miles 
(1904),  162  Ind.  646,  650,  70  N.  E.  985.    The  aver- 
ments of  the  complaint  do  not  show  appellee  to  have  been 

guilty  of  contributory  negligence  as  a  matter  of  law, 

4.  and  it  was,  therefore,  a  question  for  the  jury  to  de- 
termine from  the  evidence  whether  he  used  due  care 

to  prevent  the  injury.  Cleveland,  etc.,  B.  Co.  v.  Miles, 
supra,  654;  Baltimore,  etc.,  B.  Co.  v.  Bosborough  (1907), 
40  Ind.  App.  14, 18,  80  N.  E.  869. 

The  substance  of  the  jury's  finding  in  its  answers  to  inter- 
rogatories is  as  follows:  Appellee  was  injured  about  8 
o'clock  p.  m.  on  April  4,  1908,  by  being  hit  by  an  east- 
bound  freight-train  on  the  north  main  track  of  appellant's 
railroad,  at  the  crossing  of  said  railroad  and  Wayne  street, 
one  of  the  business  streets  of  the  town  of  Waterloo;  that 
said  train  was  running  at  a  sp^d  of  about  twenty-five  miles 
an  hour;  that  at  said  crossing  there  were  two  main  tracks, 
and  two  side-tracks  south  of  the  main  tracks ;  that  said  cross- 
ing was  much  used  by  the  people  of  the  town  and  surround- 
ing country;  that  the  night  of  April  4,  1908,  was  a  dark 
night,  and  said  crossing  was  not  so  lighted  that  the  north 
track  could  be  seen  for  any  considerable  distance  on  such 
a  night  while  a  train  was  passing  over  said  crossing  on  the 
south  track ;  that  just  prior  to  the  injury,  appellee  stood  on 
the  south  side  of  a  west-bound  train  on  the  south  track 
waiting  for  said  train  to  pass  so  he  could  cross  over  to  the 
other  side ;  that  he  looked  and  listened  for  a  train  from  the 
west,  and  continued  so  to  do  until  he  started  to  go  across 
the  tracks,  which  he  did  as  soon  as  the  caboose  of  the  west- 
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bound  train  had  passed  far  enough  to  let  him  proceed;  that 
at  the  time  he  started  to  cross  said  tracks  he  saw  another 
train  about  240  feet  distant^  coming  from  the  east  on  the 
south  track;  that  he  did  not  know  whether  said  train  was 
a  freight-train  or  a  passenger-train;  that  at  the  time  ap- 
pellee started  to  cross  said  tracks  he  had  no  knowledge  that 
a  train  was  approaching  on  the  north  track  from  the  west ; 
that  the  passing  caboose  obstructed  the  angle  of  his  vision  so 
that  he  could  not  see  the  train  approaching  from  the  west, 
until  near  the  north  track ;  that  if  appellee  had  looked  to  the 
west  when  he  passed  across  the  south  main  track  in  the  rear 
of  the  caboose  of  the  west-bound  train,  and  before  stepping 
on  the  north  main  track,  he  could  not  have  seen  the  east- 
bound  train  in  time  to  have  avoided  the  injury;  that  as 
appellee  approached  the  north  track  there  was  a  warning 
call  from  the  conductor  of  the  west-bound  train  that  a  train 
was  coming,  but  such  call  did  not  say  from  which  direction ; 
that  this  call  confused  appellee,  and  momentarily  halted 
him,  so  that  he  was  caught  by  the  north  side  of  the  pilot  on 
the  east-bound  train;  that  but  for  such  delay  he  would 
have  gotten  safely  over;  that  the  bell  on  the  engine  of  said 
east-bound  train  was  not  ringing  as  it  approached  and 
crossed  Wayne  street,  nor  was  the  crossing  whistle  sounded ; 
that  if  the  crossing  whistle  had  been  sounded  appellee  could 
have  heard  it  and  if  a  flagman  had  been  at  the  crossing  to 
signal  him  back,  he  would  not  have  been  injured. 

Independent  of  statute  or  ordinance,  it  is  the  duty  of  a 
railroad  company  to  give  reasonable  and  timely  warning  of 

the  approach  of  its  trains  to  the  crossing  of  a  public 
5.    highway.    Pittsburgh,  etc.,  R.  Co.  v.  Terrell  (1912), 

177  Ind.  447,  95  N.  E.  1109, 1113 ;  Cleveland,  etc.,  R. 
Co.  V.  Miles,  supra;  Pittsburgh,  etc.,  R.  Co.  v.  Burton  (1894), 
139  Ind.  357,  375,  37  N.  E.  150,  38  N.  E.  594;  Pennsylvania 
Co.  V.  Krick  (1874),  47  Ind.  368,  371;  Indianpolis,  etc.,  R. 
Co.  V.  Hamilton  (1873),  44  Ind.  76,  82;  Lake  Shore,  etc.,  R. 
Co.  V.  Boyts  (1897),  16  Ind.  App.  640,  646,  45  N.  E.  812.  In 
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view  of  these  authorities,  it  is  clear  that,  under  the  circum- 
stances, the  jury  was  warranted  in  finding  that  appellant 
was  negligent  in  the  operation  of  its  trains  at  the 
6.  Wayne  street  crossing,  and  that  such  negligence  re- 
sulted in  appellee's  injury.  It  follows,  then,  that 
the  general  verdict  will  stand,  unless  it  appears  from  the 
answers  to  interrogatories  that  appellee  was,  as  a  matter  of 
law,  guilty  of  contributory  negligence.  As  already  stated, 
the  answers  to  interrogatories  show  that  appellee  looked  and 
listened  before  he  attempted  to  cross  appellant's  tracks;  that 
he  heard  no  sound  or  signal  of  a  train  from  the  west,  but 
did  see  a  train  approaching  him  from  the  east  on  the  south 
track,  the  speed  of  which  he  could  not  determine;  that  his 
line  of  vision  was  cut  off,  and  as  he  approached  the  north 
track  he  heard  a  signal  which  confused  him  and  caused  him 
to  halt. 

His  position  on  the  south  track  was  one  of  danger,  and  we 
cannot  say,  as  a  matter  of  law,  that  he  was  negligent,  under 
the  circumstances,  in  attempting  to  cross  the  north  track. 
He  was  not  bound  to  wait  until  absolutely  certain  that  no 
train  was  approaching  the  crossing,  but  to  use  ordinary  care 
in  attempting  to  cross.  There  is  nothing  in  the  answers  to 
interrogatories  which  is  irreconcilable  with  the  jury's  find- 
ing in  the  general  verdict,  that  he  did  use  such  care.  Stoy  v. 
LouisvUle,  etc.,  R,  Co.  (1903),  160  Ind.  144,  149,  66  N.  E. 
615.  In  the  case  of  Dieckman  v.  Louisville,  etc.,  Traction 
Co.  (1910),  46  Ind.  App.  11,  89  N.  E.  909,  91  N.  E.  179, 
speaking  of  a  situation  similar  to  that  in  the  present  case, 
this  court,  at  page  17,  said:  **If  one  acts  naturally  in  a  case 
of  sudden  and  instant  peril,  put  on  him  by  another,  and  is 
injured,  he  is  not  guilty  of  negligence,  although  afterwards, 
out  of  the  presence  of  danger,  with  time  to  reflect,  and  in  the 
light  of  all  known  facts,  it  may  appear  that  another  course 
of  conduct  might  have  led  to  his  escape."  To  the  same 
effect  are  the  following  cases:  Mclntyre  v.  Omer  (1906), 
Vol.  52—5 
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166  Ind.  57,  69,  76  N.  B.  750,  4  L.  R.  A.  (N.  S.)  1130,  117 
Am.  St.  359,  8  Ann.  Gas.  1087 ;  Indiana  B,  Co.  v.  Maurer 
(1903),  160  Ind.  25,  28,  25  N.  E.  156;  Clarke  v.  Pennsyl- 
vania Co.  (1892),  132  InA  199,  31  N.  E.  808,  17  L.  R.  A. 
811;  Lake  Erie,  etc.,  B.  Co.  v.  McHenry  (1894),  10  Ind. 
App.  525,  527,  37  N.  E.  186. 

Dieckman  v.  Louisville,  etc.,  Traction  Co.,  supra,  and 
Cleveland,  etc.,  B.  Co.  v.  Miles,  supra,  are  similar  in  prin- 
ciple and  in  their  main  facts  to  the  ease  at  bar,  and  the  im- 
portant and  controlling  questions  raised  by  appellant  in  this 
ease  are  fully  answered  by  those  decisions,  adversely  to  ap- 
pellant's contention.  The  Dieckman  case  also  distinguishes 
the  line  of  cases  relied  on  by  appellant  from  those  applicable 
in  that  and  in  this  case,  making  it  unnecessary  for  us  again 
to  discuss  in  detail  such  propositions. 

The  question  of  contributory  negligence  was,  under  the 

averments  of  the  complaint  and  the  evidence,  a  question  for 

the  jury.    The  answers  to  interrogatories  are  not  in 

7.     irreconcilable  conflict  with  the  general  verdict,  and 

thi^  court  cannot  on  such  showing  disturb  the  finding 

of  the  jury.  Lake  Erie,  etc.,  B.  Co.  v.  Oland  (1912),  49  Ind. 

App.  494,  97  N.  E.  543 ;  Cleveland,  etc.,  B.  Co.  v.  Van  Lan- 

ingham  (1913),  52  Ind.  App.  156,  97  N.  E.  573. 

Objection  is  made  both  to  instructions  given  and  to  the 
refusal  of  the  court  to  give  certain  instructions  tendered  by 
appellant.  The  instructions  given  were  quite  as  favorable  to 
appellant  as  the  law  will  warrant.  Those  refused  all  center 
around  the  proposition  that  the  jury  should  have  been  told 
that  appellee  was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  and  to  propositions  having  to  do  with  the  town  of 
Waterloo  and  appellant. 

We  find  no  error  harmful  to  appellant  in  relation  to  the 
instructions  given  or  refused.  Neither  was  there  any  harm- 
ful error  in  the  admission  or  exclusion  of  evidence  as  shown 
by  the  record. 
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The  motions  for  judgment  on  the  answers  to  the  interrog- 
atories and  for  a  new  trial  were  properly  overruled. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

Pelt,  J. — ^Appellant,  in  its  petition  for  a  rehearing,  in- 
sists with  much  zeal  that  the  court  in  the  original  opinion 
failed  to  give  a  sufficiently  full  and  accurate  statement  of 
the  facts  on  which  to  base  an  opinion  and  failed  to  consider 
in  detail  some  questions  presented  by  the  briefs  and  record. 

In  view  of  the  character  of  the  questions  urged  we  have 
with  much  care  reexamined  the  several  questions  presented. 
With  reference  to  the  facts  found  by  the  jury  in  an- 
swer to  interrogatories,  in  addition  to  the  statement  in  the 
original  opinion,  the  finding  shows  that  the  crossing  where 
the  injury  occurred  was  at  the  business  center  of  the  town, 
which  had  a  population  of  about  1,200 ;  that  appellant  kept 
a  flagman  at  said  crossing  from  6  o'clock  a.  m.  to  6  o'clock 
p.  m.,  but  not  after  that  hour ;  that  there  was  much  travel 
at  said  crossing  after  6  o'clock  p.  m. ;  that  the  train  which 
struck  plaintiff  was  *'a  pick-up  stock  train,"  running  on  an 
irregular  schedule;  that  appellee  saw  the  second  train  ap- 
proaching on  the  south  track  from  the  east  at  the  time 
he  started  to  cross  the  track;  that  he  proceeded  across  the 
tracks  at  the  rate  of  six  or  eight  miles  an  hour,  and  it  would 
have  required  about  five  seconds  for  him  to  cross  over ;  that 
he  did  not  hear  any  warning  call  until  he  reached  and  was 
passing  over  the  north  track ;  that  appellee  would  not  have 
heard  the  bell  ringing  in  time  to  avoid  the  collision  had  it 
been  ringing ;  that  he  could  have  heard  the  whistle  in  time  to 
avoid  the  collision,  had  it  been  sounded  a  short  distance  west 
of  the  crossing ;  that  the  noise  of  the  train  on  the  i^uth  track 
prevented  appellee  from  hearing  the  approach  of  the  train 
from  the  west;  that  after  appellee  advanced  far  enough  to 
have  seen  the  train  approaching  from  the  west,  to  escape  a 
perilous  position  without  crossing  over  the  north  track  he 
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would  have  been  compelled  to  retreat  acroes  the  south  track 
in  front  of  the  oncoming  train  from  the  east ;  that  appellee 
was  between  fifteen  and  sixteen  years  of  age  when  injured ; 
that  if  appellee  had  looked  to  the  west  when  at  the  north 
rail  of  the  south  track,  or  when  four  feet  south  of  the  south 
rail  of  the  north  main  track,  he  could  have  seen  the  train  ap- 
proaching which  struck  him;  that  he  did  not,  as  he  ap- 
proached and  entered  on  the  north  main  track,  look  to  the 
west  for  an  approaching  train  on  said  track ;  that  the  engine 
which  struck  him  was  equipped  with  an  automatic  device  for 
ringing  the  bell,  but  the  bell  was  not  ringing  when  it  ap- 
proached nor  when  it  passed  over  the  crossing ;  that  the  engi- 
neer on  the  east-bound  train  did  not  give  a  crossing  whistle 
of  two  long  and  two  short  blasts ;  that  there  was  an  arc  light 
burning  at  a  crossing,  160  feet  away  from  the  place  of  the 
accident. 

Appellant  contends  that  the  answers  which  show  that  ap- 
pellee did  not  look  west  after  he  started  across  the  track,  and 
that  if  he  had  looked  to  the  west  when  at  the  north  rail  of 
the  south  track,  or  when  four  feet  south  of  "the  south  rail  of 
the  north  main  track,  he  could  have  seen  the  train  approach- 
ing which  struck  him,  show  that  appellee  was  negligent  in  at- 
tempting to  cross. 

The  jury  in  answer  to  other  interrogatories  found  that  if 

he  had  looked  to  the  west  when  he  passed  across  the  south 

main  track  in  the  rear  of  the  caboose  of  the  west- 

8.  bound  train,  and  before  stepping  on  the  north  track, 
he  could  have  seen  the  east-bound  train  in  time  to 
avoid  the  injury.  The  foregoing  interrogatories  are  contra- 
dictory, and,  under  a  well-established  rule,  nullify  each  other 
and  are  rendered  ineffective.  But  there  are  other  important 
facts  to  be  considered  in  determining  whether  this  court  can 
declare  appellee  guilty  of  negligence  contributing  to  his 
injury. 

It  is  found  that  when  he  started  to  cross  he  saw  the  train 
approaching  from  the  east,  following  the  one  that  had  just 
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passed  on  the  south  track ;  that  after  he  had  advanced 
9.     far  enough  to  see  the  east-bound  train  on  the  north 

track,  to  escape  a  perilous  situation,  without  crossing 
the  north  track,  he  would  have  been  compelled  to  retreat 
across  the  south  track  in  front  of  the  train  approaching  from 
the  east.  These  and  other  findings  that  need  not  be  repeated 
show  that  appellee  was  in  a  position  of  peril  from  the  mo- 
ment it  was  first  possible  for  him  to  see  the  train  that  struck 
him,  and  in  such  a  situation  the  law  does  not  hold  a  person 
to  the  same  rule  of  deliberation  and  care  that  governs  when 
he  is  not  in  such  imminent  peril  and  has  time  and  oppor- 
tunity more  accurately  to  determine  his  line  of  conduct.  If 
he  is  not  guilty  of  negligence  in  coming  into  such  perilous 
situation  in  the  first  instance,  it  is  a  question  for  the  jury 
to  determine  whether,  under  such  circumstances  and  condi- 
tions, he  used  due  care  or  was  guilty  of  negligence  contribut- 
ing to  his  injury.  Cleveland,  etc.,  R.  Co.  v.  Miles  (1904),  162 
Ind.  646,  70  N.  E.  985 ;  Stoy  v.  Louisville,  etc.y  R.  Co.  (1903) , 
160  Ind.  144, 149,  66  N.  E.  615 ;  Lowden  v.  Pennsylvania  Co, 
(1908),  41  Ind.  App.  614,  619,  82  N.  E.  941;  Mclntyre  v. 
Omer  (1906),  166  Ind.  57,  69,  76  N.  E.  750,  4  L.  R.  A.  (N. 
S.)  1130,  117  Am.  St.  359,  8  Ann.  Cas.  108;  Pennsylva^iia 
Co.  V.  McCaffrey  (1894),  139  Ind.  430,  436,  38  N.  E.  670, 
29  L.  R.  A.  104;  Davis  v.  Chicago,  etc.,  R.  Co.  (1907),  159 
Fed.  10,  88  C.  C.  A.  488. 

In  this  case  the  complaint  alleges  that  as  appellee  started 
to  cross  in  the  rear  of  the  caboose  he  saw  the  second  train  ap- 
proaching from  the  east  in  such  close  proximity  that  his  at- 
tention was  diverted  and  centered  on  that  train,  and  he  did 
not  see  the  train  approaching  from  the  west.  The  jury 
found  that  the  train  which  struck  him  was  a  ** pick-up" 
running  on  irregular  time;  that  the  noise  of  the  passing 
train  prevented  his  hearing  the  approach  of  the  train  on 
the  north  track ;  that  he  looked  and  listened  for  a  train  from 
the  west  before  starting  to  cross ;  that  he  could  have  heard 
the  whistle  if  it  had  been  sounded  for  the  crossing,  and  it 
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would  have  prevented  the  accident,  but  the  whistle  was  not 
80  sounded. 

Conceding  appellant's  contention,  that  it  was  a  useless 

precaution  to  look  to  the  west  while  his  view  was  obstructed 

by  the  train  on  the  south  track,  it  was,  nevertheless, 

10.  the  exercise  of  some  care  to  listen  for  the  whistle  of 
a  train  on  the  north  track.  He  was  on  a  public  high- 
way where  his  rights  were  equal  to  those  of  appellant,  except 
as  to  its  right  of  priority  when  both  needed  to  use  the  street 
at  the  same  time.  On  this  state  of  facts  we  cannot  say  as  a 
matter  of  law  that  he  was  guilty  of  negligence  in  attempting 
to  cross  in  the  first  instance.  The  question  of  appellee's  neg- 
ligence was  properly  submitted  to  the  jury.  EvansviUe,  etc., 
R.  Co.  V.  Bemdt  (1909),  172  Ind.  697,  701,  88  N.  E.  612. 

It  is  also  contended  that  the  court  erred  in  giving  instruc- 
tion No.  3,  at  the  request  of  appellee,  and  in  refusing  to  give 
instruction  No.  6,  tendered  by  appellant.  The  instruction 
given  told  the  jury,  in  substance,  that  appellant  was  guilty 
of  negligence  per  se  if  the  whistle  of  the  engine  that  struck 
him  ''was  not  sounded  within  eighty  rods"  of  the  crossing 
and  the  bell  was  not  rung  continuously  from  a  point  eighty 
rods  west  of  the  crossing. 

The  one  refused  is  as  follows : 

''The  statute  of  the  State  of  Indiana  requiring  engines  to 
be  equipped  with  whistle  and  bell,  and  the  whistle  to  be 
sounded  and  the  bell  rung  on  approaching  a  crossing  does 
not  apply  to  streets  in  an  incorporated  town." 

The  statute  (§5431  Burns  1908,  §  4020  R.  S.  1881)  which 

requires  the  sounding  of  the  whistle  and  the  ringing  of  the 

bell,  also  provides  that  it  shall  not  interfere  with  any 

11.  ordinance  that  has  been  or  may  be  "passed  by  any 
city  or  incorporated  town  in  this  state  regulating  the 

management  or  running  of  such  engines  or  railroads  within 
the  limits  of  such  city  or  incorporated  town."  There  is  no 
showing  that  the  town  of  Waterloo  had,  previous  to  the  acci- 
dent, passed  any  such  ordinance  as  is  contemplated  by  the 
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statute.  In  the  absence  of  an  ordinance  providing  regula- 
tions  differing  from  those  prescribed  by  the  statute,  the  stat- 
ute applies  to  crossings  within  the  limits  of  such  incorporated 
town.  Pittsburgh,  etc.,  R.  Co.  v.  TerreU  (1912),  177  Ind. 
447,  95  N.  E,  1109, 1112,  and  cases  cited ;  Cleveland,  etc.,  R. 
Co.  V.  Carey  (1904),  33  Ind.  App.  275,  282,  71  N.  B.  244. 

Instruction  No.  3  contains  a  technical  error  in  stating 

that  the  whistle  should  have  been  sounded  within  eighty  rods 

of  the  crossing,  while  the  statute  requires  it  to  be 

12.  sounded  when  the  engine  is  not  less  than  eighty  nor 
more  than  one  hundred  rods  from  the  crossing.     If 

such  error  could  in  any  case  be  harmful,  it  is  rendered  harm- 
less in  this  case  by  the  finding  of  the  jury  that  the  bell  was 
not  rung  nor  the  whistle  sounded.     The  instruction  tendered 

was  erroneous  in  stating  that  the  statute  does  not 
!!•   apply  to  any  incorporated  towns,  whereas  it  applies 

to  all  incorporated  towns  and  cities  not  having  ordi- 
nances in  force  making  provisions  in  conflict  with  the  re- 
quirements of  the  statute. 

The  first  instruction  asked  for  by  appellant  was  a  peremp- 
tory instruction  directing  a  verdict  in  its  favor,  and  was 

properly  refused.     The  third  instruction  asked  and 

13.  refused  was  to  the  effect  that  appellee  was  guilty  of 
negligence  preventing  a  recovery  if  he  did  not  wait, 

after  the  west-bound  train  had  passed,  long  enough,  before 
attempting  to  cross  to  enable  him  to  know  that  there  was  no 
train  approaching  from  the  west  on  the  north  track.  On 
the  facts  of  this  case  this  was  an  invasion  of  the  province 
of  the  jury,  and  the  court  did  not  err  in  refusing  to  give  it. 
Appellant  also  complains  of  the  refusal  of  the  court  to  give 
instructions  Nos.  7,  28  and  29  tendered  by  it.  These  instruc- 
tions^ in  effect,  told  the  jury  that  there  could  be  no  action- 
able negligence  against  appellant  in  failing  to  maintain  a 
watchman  at  the  crossing  where  appellee  was  injured  unless 
it  was  shown  that  the  town  had  passed  an  ordinance  requir- 
ing appellant  so  to  do.    The  complaint  does  not  charge  that 
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such  an  ordinance  had  been  passed  or  was  in  force  at  the 
time,  but,  among  other  acts  of  negligence,  charges,  in  sub- 
stance, that  under  the  conditions  shown  at  the  crossing  at 
the  time,  reasonable  and  ordinary  care  on  the  part  of  ap- 
pellant necessitated  the  keeping  of  a  watchman  at  the 
crossing  between  the  hours  of  6  o'clock  p.  m.  and  10  o'clock 
p.  m. ;  that  it  negligently  failed  so  to  do,  and  appellee  was 
injured  because  of  such  failure. 

The  court  in  the  fourth  instruction,  given  at  appellee's 
request,  in  effect,  told  the  jury  that  if  it  found  the  condi- 
tions relative  to  the  crossing  and  the  operation  of  appellant 's 
trains  to  be  as  alleged,  and  that  the  sounding  of  the  whistle 
and  the  ringing  of  the  bell,  as  required  by  the  statute,  were 
not  on  its  part  the  exercise  of  reasonable  and  ordinary  care, 
and  that  such  care  required  the  presence  of  a  watchman  at 
the  crossing  at  the  time  6f  said  injury,  and  appellant  failed 
so  to  maintain  a  flagman  at  the  crossing,  and  appellee's  in- 
jury was  caused  by  such  failure,  he  could  recover,  if  himself 
free  from  contributory  negligence.  The  theory  of  the  in- 
struction seems  to  be  that  under  certain  conditions,  to  be 
determined  by  the  jury  from  the  evidence,  compliance  with 
the  statute  would  not  absolve  appellant  from  actionable 
negligence,  and  to  free  itself  from  liability  it  may,  under 
such  peculiar  and  exceptional  conditions,  be  required  to  do 
something  more  than  comply  with  the  statute,  or  with  an 
ordinance  duly  passed,  and  authorized  by  statute.  This 
doctrine  is  recognized  in  some  of  the  states,  but  we  do  not 
feel  called  on  to  determine  the  question  in  this  case.  New 
York,  etc.,  R.  Co.  v.  Leaman  (1891),  54  N.  J.  L.  202,  23  Atl. 
691,  15  L.  B.  A.  426  and  notes;  Lathan  v.  Staten  Island  R. 
Co.  (1907),  150  Fed.  235. 

It  is  not  contended  by  either  party  that  the  town  had 
passed  »an  ordinance  requiring  appellant  to  keep  a  watch- 
man at  the  crossing  where  the  accident  occurred.  The  duty 
so  to  do,  if  it  existed,  arose  because  of  the  conditions  at  the 
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crossing  and  the  manner  in  which  appellant  operated  its 
trains. 

The  trial  court  evidently  held  the  law  to  be  that  it  was 
proper  to  submit  to  the  jury,  as  a  question  of  fact  to  be 
determined  from  the  evidence,  whether,  under  the  conditions 
shown,  ordinary  care  on  the  part  of  appellant  required  the 
presence  of  a  watchman  at  the  crossing. 

Conceding  for  the  purposes  of  this  case,  but  not  deciding, 
that  the  court  erred  in  giving  instruction  No.  4,  and  in  re- 
fusing to  give  those  tendered  on  the  subject  of  a 

14.  watchman,  as  above  indicated,  we  think  the  error,  if 
any,  was  harmlesa  One  act  of  negligence  charged 
in  the  complaint  is  the  failure  to  sound  the  whistle  and 
ring  the  bell  on  approaching  the  crossing,  as  required  by 
statute.  Such  failure  constitutes  negligence  per  se.  The 
jury  in  answer  to  interrogatories  found  that  the  whistle  was 
not  sounded  and  the  bell  was  not  rung,  also,  that  appellee 
could  have  heard  the  crossing  whistle  in  time  to  have  avoided 
the  accident  if  it  had  been  sounded.  These  facts  establish 
appellant's  negligence,  and  show  that  it  was  the  proximate 
cause  of  appellee's  injury.  The  liability  is  thus  determined, 
unless  defeated  by  the  contributory  negligence  of  appellee. 

Instruction  No.  4,  given  by  the  court,  and  instructions  Nos. 
7,  28  and  29  refused,  all  relate  to  the  question  of  liability,  and 
since  that  is  shown  by  the  special  finding  of  facts  to  be  fixed 
by  reason  of  appellant's  failure  to  give  the  statutory  warn- 
ings on  approaching  the  crossing,  it  was  not  harmed  by  in- 
structions which  relate  solely  to  the  question  of  liability 
for  failure  to  maintain  a  watchman  at  the  crossing.  They 
did  not  add  to  appellant's  burden  or  make  it  more  liable 
than  was  otherwise  proven,  even  if  erroneous. 

The  sixth  instruction  given  by  the  court  and  the  eighth 
and  ninth  requested  by  appellant  and  refused  were  solely  on 
the  question  of  liability  with  reference  to  the  lighting  of 
the  eroflsing.    The  error,  if  any,  in  the  giving  and  refusing 
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of  said  instructions  was  rendered  harmless  for  the  same 
reasons  above  stated  with  reference  to  those  on  the  subject 
of  a  watchman. 

In  Elliott,  App.  Proc.  §642  it  is  said :  *'If  the  answers  of 
the  jury  to  special  interrogatories  clearly  show  that  the 
party  suffered  no  substantial  injury  from  a  wrong  instruc- 
tion, there  is  no  available  error." 

In  Cleveland,  etc.,  B.  Co.  v.  Newell  (1885),  104  Ind.  264, 
272,  3  N.  E.  836,  54  Am.  Rep.  312,  it  is  said:  ''Without 
regard  to  whether  the  instruction  complained  of  was  in  all 
respects  technically  and  verbally  accurate,  since  it  appears 
from  the  answers  to  the  special  interrogatories  that  the  jury 
found  that  the  defendant  was,  in  respect  of  the  piatters  al- 
ready alluded  to,  negligent,  the  error  in  the  instruction,  if 
there  was  any,  was  harmless. ' ' 

It  is  fundamental  that  the  party  appealing  must  show 

prejudicial  error,  to  be  entitled  to  any  relief  on  appeal. 

Here  the  alleged  erroneous  instructions  all  relate  to 

15.  the  question  of  liability.  The  answers  clearly  estab- 
lish facts  showing  a  liability  for  failure  to  give  statu- 
tory warnings.  The  liability  thus  established  could  not  be 
changed  by  any  showing  with  reference  to  the  lighting  of 
the  street  or  the  maintenance  of  a  watchman  at  the  cross- 
ing. If  the  alleged  erroneous  instructions  bore  on  appellee's 
alleged  contributory  negligence,  or  related  to  the  amount  of 
damages,  a  different  question  would  be  presented. 

The  principle  underlying  the  doctrine  of  harmless  error 
has  been  applied  in  many  wayis.  Where  the  record,  as  in 
this  case,  shows  clearly  that  the  error,  if  any,  did  not  harm 
the  complaining  party,  the  judgment  will  be  affirmed,  not- 
withstanding such  error.  Elliott,  App.  Proc.  §§631-652; 
Tracewell  v.  Farnsley  (1886),  104  Ind.  497,  4  N.  E.  162; 
McFadden  v.  Schroeder  (18.94),  9  Ind.  App.  49,  52,  35  N. 
E.  131 ;  CUne  v.  Lindsey  (1887),  110  Ind.  337,  341,  11  N.  E. 
441;  Ellis  V.  City  of  Hammond  (1901),  157  Ind.  267,  271, 
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61  N.  E.  565;  Mtmcie  Pulp  Co,  v.  Hacker  (1906),  37  Ind. 
App.  194,  209,  76  N.  E.  740;  Rink  v.  Lowry  (1906),  38  Ind. 
App.  132,  137,  77  N.  E.  967 ;  Woolery  v.  Lovisville,  etc.,  R. 
Co.  (1886),  107  Ind.  381,  384,  8  N.  E.  226,  57  Am.  Rep.  114. 

P\irthermore,  the  record  shows  clearly  that  the  main  con- 
troversy in  the  trial  of  this  case  was  over  appellee's  alleged 
contributory  negligence. 

Appellant  tendered  29  instructions,  and  the  court  gave 
22  of  them,  and  in  all  35  instructions.  The  instructions, 
taken  as  a  whole,  were  favorable  to  appellant.  On  the  sub- 
ject of  appellee's  contributory  negligence,  those  given  at 
appellant's  request  not  only  covered  every  phase  of  the 
({uestion  applicable  to  the  case,  but  repeated  and  reiterated 
similar  and  kindred  propositions  relating  to  appellee's  al- 
leged contributory  negligence  in  such  a  way  as  to  give  undue 
prominence  to  the  subject  and  obscure  other  questions  of 
equal  importance. 

The  special  finding  of  facts  on  the  question  of  appellant's 
negligence  makes  it  plain  that  upon  the  material  and  con- 
trolling questions  of  the  case  the  instructions  were  as  favor- 
able to  appellant  as  the  law  will  warrant  and  were  so  adroitly 
presented  as  to  save  to  appellant  every  possible  advantage. 

The  alleged  error  in  the  admission  of  evidence  is  like- 
wise rendered  harmless,  if  error,  because  its  admis- 

16.  sion  could  in  no  way  affect  the  question  of  appellant's 
liability,  the  assessment  of  damages  or  appellee's  con- 
tributory negligence. 

The  petition  for  a  rehearing  is  therefore  overruled. 

Tbach,  C.  J.,  Lairy,  Adams,  Myers  and  Hottel,  J  J.,  concur. 

Note.— Reported  In  98  N.  E.  654,  100  N.  B.  313.-  See,  also,  under 
(1)  29  Cyc.  565;  (2)  29  Cyc.  587;  (3)  33  Cyc.  1053;  (4)  29  Cyc. 
628;  (5)  33  Cyc.  956;  (6)  33  Cyc.  1142;  (7)  38  Cyc.  1927;  (8)  38 
Cyc.  1926;  (9)  83  Cyc.  986,  1111;  (10)  33  Cyc.  922;  (11)  33  Cyc. 
958;  (12,  14)  33  Cyc.  1143;  (13)  38  Cyc.  1646;  (15)  3  Cyc.  387; 
(16)  38  Cyc.  1411.  As  to  the  duty  of  travelers  on  highways  to  use 
senses  to  avoid  accidents  at  railroad  crossings,  see  90  Am.  Dec.  780. 
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As  to  the  care  and  precaution  necessary  in  crossing  a  railroad 
tracls:,  see  24  L.  E3d.  U.  S.  403.  On  the  question  of  tlie  care  required 
of  one  in  sudden  emergency,  see  37  L.  H.  A.  (N.  S.)  43.  As  to 
tlie  duty  to  stop,  loolc  and  listen  after  entering  on  first  track  see 
17  L.  R.  A.  (N.  S.)  506.  For  the  duty  of  a  traveler  approaching 
railway  crossings  as  to  place  and  direction  of  observation,  see  37 
L.  R.  A.  (N.  S.)  136. 


Heritage  v.  Heritage. 

[No.  7,823.    Filed  October  8,  1912.    Rehearing  denied  December 

31.  1912] 

1.  PABTrrxow. — Judgments. — ConcluHveneBS, — A  Judgment  in.  a  par- 
tition proceeding  is  conclusive  between  the  parties,  and  exempt 
from  collateral  attack,  as  to  all  matters  within  the  issues,    pi  79. 

2.  Partition. — Implied  Warranty. — ^The  law  annexes  an  Implied 
warranty  In  all  compulsory  partitions,  between  tenants  in  com- 
mon, of  land  derived  by  inheritance,  extending  to  defects  which 
existed  In  the  title  of  the  common  ancestor,  whereby  each  par- 
titioner  is  made  the  warrantor  of  every  other  to  the  extent  of 
the  portion  allotted  to  him,  and  cannot,  therefore,  be  permitted 
to  assert  an  adverse  interest  or  title  for  the  purpose  of  oustiiii; 
another  party  to  the  same  partition  from  his  allotted  portion, 
p.  86. 

3.  Partition. — Adverse  Claim. — Lease. — Where  the  lands  of  tlio 
ancestor  were  apportioned  among  his  heirs  by  a  proceeding  in 
partition,  each  heir  became  the  implied  warrantor  of  the  titl*.^ 
of  every  other  as  to  the  ix)rtion  allotted  to  each,  so  that  one  ol 
the  heirs  cannot  thereafter  assert  that  he  has  a  right,  imder  a 
lease  executed  by  the  ancestor,  but  which  was  not  set  up  in  any 
l>leadlng  In  the  partition  proceeding,  to  hold  possession  of  any  of 
the  land  allotted  to  one  of  the  other  heirs,    p.  88. 

Prom  Superior  Court  of  Madison  County;  H.  Clarence 
Aicstill^  Judge, 

Action  by  Albert  L.  Heritage  against  Oliver  Morton  Her- 
itage. From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 

J.  E.  Hall  and  Chipman,  Keltner  &  Hendee,  for  appellant. 
Wilkie  (&  Wilkie,  for  appellee. 
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Lairt,  J. — ^Appellee,  who  was  plaintiff  below,  brought  this 
action  in  ejectment  against  appellant,  to  recover  possession 
of  51^  acres  of  land  located  in  Madison  county,  Indiana. 
The  court  made  a  special  finding  of  facts  and  pronounced 
conclusions  of  law  thereon  favorable  to  appellee.  Appellant 
excepted  to  the  conclusions  of  law  at  the  time,  and  there- 
after the  court  rendered  judgment  in  favor  of  appellee. 
The  only  error  assigned  on  appeal  is  that  the  court  erred  in 
its  conclusions  of  law.  The  facts  specially  found  by  the 
court  are,  in  substance,  as  follows :  that  William  E.  Heritage, 
the  father  of  plaintiff  and  defendant,  died  on  the  21st  day  of 
October,  1908,  the  owner  of  617  acres  of  land,  of  which  the 
land  in  controversy  was  a  part ;  that,  prior  to  his  death,  the 
father  leased  to  Oliver  M.  Heritage  151^  acres  of  said  land, 
which  lease  was  to  expire  on  the  first  day  of  March,  1910; 
that  on  the  17th  day  of  February,  1909,  a  granddaughter  of 
said  William  £.  Heritage  brought  a  suit  to  partition  the 
lands  of  which  her  grandfather  died  seized,  making  both 
plaintiff  and  defendant  parties  defendant ;  that  both  plain- 
tiff  and  defendant  filed  answers  in  general  denial  to  said 
complaint,  and  that  no  averment  was  contained  in  the  com- 
plaint in  reference  to  the  lease  or  tenancy  of  appellant, 
and  such  facts  were  not  presented  by  any  answer  filed  in 
the  case ;  that  pursuant  to  the  complaint  and  the  issues  ten- 
dered by  the  general  denials  thereto,  the  court  awarded  par- 
tition, and  appointed  commissioners  to  make  division  of  the 
land,  that  said  commissioners  filed  their  report,  setting  off  to 
appellant  100  acres  of  the  ISlJ-acre  tract  on  which  he  held 
the  lease  given  him  by  his  father,  and  setting  off  to  appellee, 
as  a  portion  of  his  share  in  said  lands,  fifty-one  and  one- 
half  acres  of  the  tract  covered  by  said  lease.  On  the  filing 
of  said  report,  the  court  entered  judgment  confirming  the 
same,  which  judgment  is  in  part  as  follows:  ''That  the 
partition  of  said  real  estate  so  made  and  reported  and  as 
above  set  out  by  said  commissioners,  be  and  the  same  is 
hereby  confirmed  and  made  firm,  stable  and  effectual  be- 
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tween  the  several  parties  therein  named  and  as  above  shown, 
and  that  each  of  the  parties  shall  hold  the  real  estate  above 
described  so  set  off  and  partitioned  to  them  in  severalty 
in  fee  simple  and  that  the  rights  of  the  other  parties  therein 
severally  be  forever  severed  and  partitioned,  and  that  the 
said  several  tracts  be  set  off  as  above  shown,  and  shall  be  and 
remain  the  property  of  each  of  said  parties  severally  named, 
divested  of  any  claim  or  interest  of  the  other  parties  to  this 
cause."  The  court  further  finds  that  appellant  went  into 
possession  of  said  tract  of  151^  acres  under  said  lease  prior 
to  the  death  of  his  father,  and  sowed  a  part  of  the  land  in 
controversy  to  wheat,  and  at  the  date  of  said  partition  suit 
said  appellant  was  still  in  possession  of  said  land,  claiming 
under  said  lease,  and  the  wheat  sown  by  him  was  growing 
on  the  land ;  that  appellee  knew  at  the  time  of  said  partition 
suit  that  appellant  was  in  possession  of  said  land  and  claim- 
ing the  same  under  said  lease,  and  also  knew  that  one-half  of 
the  wheat  growing  on  said  land  had  been  inventoried  as  a 
part  of  the  estate  of  his  deceased  father,  and  that  the  com- 
missioners who  made  the  partition  knew  that  appellant  was 
in  possession  of  said  151J-acre  tract;  that  after  judgment 
in  said  partition  suit,  appellee  demanded  possession  of  said 
fifty-one  and  one-half  acres,  and  that  appellant  at  that 
time  refused  and  still  refuses  to  deliver  possession  of  the 
same. 

On  the  foregoing  facts  the  court  pronounced  the  following 
conclusions  of  law;  **lst.  That  the  plaintiff  has  been  dam- 
aged in  the  sum  of  $1.  2nd.  That  the  defendant  holds 
possession  of  said  51^  acres  described  in  the  plaintiff's  com- 
plaint without  right.  3rd.  That  the  plaintiff  have  immedi- 
ate possession  of  said  51J  acres  described  in  the  complaint 
herein." 

The  position  of  appellant  is  that  he  has  a  right  under  the 
lease  from  his  father  to  hold  possession  of  the  51J-acre  tract, 
set  off  to  his  brother  in  said  partition  suit,  until  the  expira- 
tion of  said  lease ;  while  appellee  contends  that  he  is  entitled 
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to  the  immediate  possession  of  said  land  under  and  by  virtue 
of  said  decree  in  partition. 

It  is  very  clear  that  the  land  of  the  ancestor,  William  E. 
Heritage,  descended  to  his  heirs  subject  to  the  lease  in  favor 
of  his  son  Oliver  M.  Heritage,  and  that  said  lease  would  have 
remained  in  full  force  and  effect  as  against  said  heirs  until 
it  expired,  were  it  not  for  the  judgment  in  the  partition 
suit,  set  out  in  the  special  finding  of  facts.  The  question 
to  be  decided  is,  Did  the  decree  in  the  partition  suit  have  the 
effect  to  terminate  the  rights  of  appellant  under  his  lease 
so  far  as  it  affected  land  set  off  to  other  parties  to  said  par- 
tition suit  ?  And,  Is  appellant  estopped  by  said  decree  from 
setting  up  or  asserting  any  claim  under  said  lease  ? 

The  rule  that  a  judgment  is  conclusive  between  the  parties 

to  it  on  all  the  issues  determined  by  it  applies  as  well  to 

judgments  in  partition  as  to  judgments  in  any  other 

1.  form  of  action.  J  shell  v.  Stewart  (1890),  125  Ind. 
112,  25  N.  E.  160;  Brown  v.  Grepe  (1893),  135  Ind. 
4,  34  N.  E.  312;  Irvin  v.  Buckles  (1897),  148  Ind.  389,  47 
N.  E.  822;  Wright  v.  Nipple  (1883),  92  Ind.  310;  Ellcr  v. 
Eva7is  (1891),  128  Ind.  156,  27  N.  E.  418;  Doe  v.  Smith 
(1849),  1  Ind.  •451.  In  view  of  these  cases,  and  many  more 
that  might  be  cited,  it  must  be  regarded  as  settled  that  a 
judgment  in  a  partition  proceeding  is  exempt  from  collateral 
attack  as  to  all  matters  within  the  issues  in  such  proceeding. 
The  difficulty  arises  in  determining,  according  to  the  de- 
cisions of  our  Supreme  Court,  what  facts  are  in  issue  and 
what  facts  are  not  in  issue  in  such  a  proceeding.  The  cases 
all  agree  that  the  title  to  the  land  sought  to  be  partitioned 
may  be  put  in  issue  by  appropriate  pleadings  directly  pre- 
senting  that  question  for  decision,  but  the  difficulty  arises 
in  determining  how  far  title  is  put  in  issue  by  the  pleadings 
ordinarily  employed  in  such  proceedings. 

In  the  case  of  Crane  v.  Kimmer  (1881),  77  Ind.  215,  the 
court,  in  discussing  the  question,  said:  ''In  all  cases  of  par- 
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tition,  the  rights  and  titles  of  the  parties  are  required  to  be 
set  forth  in  the  petition.  2  B.  S.  1876,  p.  344,  §2.  This 
technically  puts  in  issue  the  title  to  the  land  asked  to  be 
divided,  and,  by  an  answer  in  denial  or  otherwise,  the  title 
may  be  put  in  issue,  and  be  adjudicated ;  and  it  is  a  general 
principle  of  the  law,  that  whatever  was  or  might  have  been 
adjudicated,  under  the  pleadings  in  a  case,  shall  be  deemed 
to  have  been  adjudicated,  and  the  doctrine  of  res  adjiidicata 
puts  a  finality  to  the  question.  The  decree  in  a  partition 
suit,  however  erroneous,  if  the  court  had  jurisdiction,  can 
not  be  attacked  collaterally  in  a  suit  in  ejectment.  Murphy 
V.  Williamson  [1877],  5  Cent.  L.  J.  116.  This  decree  not 
only  settles  and  designates  the  shares  of  the  owners  of  the 
land,  but  ecjually  settles  and  fixes  their  then  title  to  the 
same."  This  case  is  expressly  disapproved  and  impliedly 
overruled  on  this  point  in  the  case  of  Miller  v.  Noble  (1882), 
86  Ind.  527.  In  that  case  the  court  said :  ' '  It  is  not  shown 
that  the  question  of  title  was  put  in  issue.  There  seem  to 
have  been  only  such  pleading  as  are  ordinarily  employed  in 
partition  proceedings,  and  only  such  an  assertion  of  title  as 
was  sufficient  to  entitle  appellant  to  partition.  The  object 
.  of  the  action,  so  far  as  this  record  shows,  was  solely  to  secure 
a  division  of  the  land  and  an  allotment  of  shares.  The 
decree  neither  settles  nor  professes  to  settle  any  question  of 
title;  it  does  no  more  than  direct  partition.  As  title  was 
not  put  in  issue,  and  as  the  decree  does  not  attempt  to  settle 
any  question  of  title,  the  titles  of  the  respective  parties  were 
neither  weakened  nor  strengthened.  Ordinarily,  proceed- 
ings in  partition  do  not  settle  title ;  at  all  events  they  create 
no  new  title — they  simply  divide  into  separate  shares  the 
land  as  held  under  existing  titles.  Utterhack  v.  Terhune 
[1881],  75  Ind.  363;  Avery  v.  Akins  [1881],  74  Ind.  283; 
Teter  v.  Clayton  [1880],  71  Ind.  237;  Knight  v.  McDonald 
[1871],  37  Ind.  463.  •  •  *  The  appellant  presses  upon 
our  consideration  the  case  of  Crane  v.  Kimmer  [1881],  77 
Ind.  215,  and  there  are  some  expressions  in  the  opinion 
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which  seem  to  sustain  his  theory  of  the  law.  In  so  far  as  the 
expressions  found  in  that  opinion  are  in  conflict  with  the 
cases  we  have  cited,  they  must  be  deemed  to  be  incorrect 
statements  of  the  law. " 

In  the  case  of  Oreen  v.  Brown  (1896),  146  Ind.  1.  44  N. 
£.  805,  it  is  held  that  the  question  of  title  is  not  ordinarily 
in  issue  in  partition  proceedings,  and  that  the  presumption 
in  such  cases  is  that  title  is  not  in  issue. 

In  the  later  case  of  Irvin  v.  Buckles,  supra,  it  appears  that 
the  widow  of  Wayne  Scott,  deceased,  was  the  owner  of  a 
certain  forty-acre  tract  of  land,  by  reason  of  the  fact  that 
she  and  her  husband  held  it  at  the  time  of  his  death  as  ten- 
ants by  the  entireties.  She  also  owned  the  undivided  one- 
third  of  180  acres,  of  which  her  husband  died  seized  in  his 
own  right.  After  the  death  of  her  husband,  the  widow 
brought  a  suit  in  partition  against  the  other  heirs  of  her 
deceased  husband,  alleging  that  he  died  the  owner  in  fee 
simple  of  220  acres  of  land,  described,  and  in  which  was  in- 
cluded the  forty-acre  tract  owned  by  said  widow.  She  also 
alleged  that  she  was  the  owner  in  fee  simple  of  the  undivided 
one-third  of  the  lands  described,  and  that  her  four  children 
were  the  owners  of  the  undivided  two-thirds  thereof.  Parti- 
tion was  decreed  according  to  the  averments  of  the  petition, 
and  sixty  acres,  including  the  buildings,  were  set  off  to  the 
widow  as  her  full  interest  in  said  real  estate,  and  160  acres 
were  set  off  to  the  four  children,-  including  the  forty-acre 
tract,  which  at  the  time  of  the  death  of  the  ancestor  was 
held  by  him  and  his  wife  as  tenants  by  the  entireties.  After- 
ward the  160  acres  set  off  to  the  four  children  were  par- 
titioned among  them,  and  the  forty-acre  tract  in  question 
was  set  off  in  severalty  to  Jennie  Buckles,  one  of  said  chil- 
dren. Later,  the  widow,  having  intermarried  with  Hamer 
Irvin,  brought  an  action  in  ejectment  against  Jennie  Buckles 
to  recover  the  forty-acre  tract  in  question,  on  the  theory  that 
she  became  the  owner  thereof  at  the  death  of  her  husband, 
Vol.52— 6 
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and  that  her  title  was  not  affected  by  the  proceedings  in  par- 
tition. The  trial  court  held  that  she  could  not  recover, 
and  this  judgment  was  affirmed  on  appeal.  In  the  opinion 
in  this  case  the  court  reviews  the  authorities  at  some  length 
and  expresses  its  conchisions  as  follows:  ^'From  these  au- 
thorities it  is  quite  clear  that  while  a  decree  in  an  ordinary 
partition  proceeding  does  not  conclusively  settle  any  question 
of  title,  yet,  it  is  equally  clear  from  them,  that  some  things 
are  conclusively  settled  and  put  at  rest  by  the  decree. 
Wright  v.  Nipple  [1883],  92  Ind.  310;  Fleenor  v.  Driscoll 
[1884],  97  Ind.  27.  One  is,  the  fact  of  partition  itself, 
where  the  court  has  jurisdiction  over  the  parties  and  subject. 
The  decree  is  res  adjudiaUa  as  between  such  parties  and  is 
a  bar  to  another  partition  proceeding  between  the  same  par- 
ties for  the  same  land.  It  is  also  conclusive  as  to  the  propor- 
tion owned  by  each  co-tenant.  None  of  them  can  afterwards 
say  or  maintain  that  he  owned  a  greater  proportion,  or  a 
greater  undivided  interest  than  that  which  is  adjudged  by 
the  decree,  however  true  such  claim  may  be ;  because  the  de- 
cree like  all  other  decrees  or  judgments  imports  absolute 
verity  as  to  every  fact  essential  to  its  existence.  The  fact 
that  the  parties  to  such  decree  were  co-tenants,  that  is  either 
joint  tenants  or  tenants  in  common  in  the  land  according  as 
is  alleged  in  the  petition  and  adjudged  in  the  decree,  it 
would  seem  is  equally  essential  to  the  existence  of  the  decree, 
and  if  so  it  is  conclusively  settled  by  it.  It  is  observed  that 
none  of  our  cases  decide  this  question.  There  is  no  case  we 
have  been  able  to  find  in  our  decisions  where  the  petition  for 
partition  embraced  lands  belonging  exclusively  to  one  of 
the  parties,  or  to  the  petitioner,  and  as  was  the  case  here, 
alleged  to  belong  to  them  all  as  tenants  in  common,  and  the 
decree  in  partition  rendered  accordingly.  But  the  above 
quotations  from  our  cases  indicate  that  this  court  would 
have  decided  that  a  decree  of  partition  is  res  adjudicaia  that 
the  parties  thereto  were  co-tenants  in  the  whole  of  the  land 
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involvd  in  the  decree,  and  estops  them  from  denying  such  co- 
tenancy." 

The  decision  in  the  case  of  Finley  v.  Cathcart  (1898),  149 
Ind.  470,  48  N.  E.  586,  49  N.  E.  381,  63  Am.  St.  292,  was 
based  on  the  following  state  of  facts:  William  Cathcart 
died  the  owner  of  fifty  acres  of  land  leaving,  as  his  sole  heirs 
seven  children,  of  whom  Mrs.  Finley,  the  appellant,  was  one. 
In  1892,  after  the  death  of  her  father,  Mrs.  Finley  pur- 
chased from  two  of  the  children  their  undivided  two-sevenths 
of  said  real  estate,  and  had  the  deeds  properly  recorded,  and 
the  next  year  she  purchased  from  her  brother,  Daniel  Cath- 
cart, his  undivided  one-seventh  therein,  but  failed  to  have 
his  deed  recorded.  In  1896,  Walter  Mabry  and  Stephen  S. 
Mabry,  having  acquired  the  interest  of  William  F.  Cathcart, 
another  heir  of  William  Cathcart,  deceased,  filed  a  petition 
for  partition,  making  Mrs.  Finley,  Daniel  Cathcart,  John 
M.  Cathcart  and  Minnie  Cathcart  defendants,  alleging  that 
each  plaintiff  owned  the  one-twenty-first  part  in  value  of 
said  real  estate,  and  that  Mrs.  Finley  owned  three-sevenths 
and  each  of  the  other  defendants  one-seventh,  when  the 
truth  was  that  Mrs.  Finley  owned  four-sevenths  and  that 
Daniel  E.  Cathcart  owned  no  interest  in  the  land,  having 
previously  conveyed  his  undivided  interest  to  his  sister  Mrs. 
Finley.  AU  the  defendants  were  duly  notified  of  the  pend- 
ency of  said  proceedings,  and  failed  to  appear  and  were  de- 
faulted. Thereupon  the  court  decreed  partition  among 
plaintiffs  and  defendants  in  the  shares  set  out  in  the  petition. 
Commissioners  were  appointed,  who  divided  the  land  accord- 
ingly, and  set  off  to  Daniel  E.  Cathcart  eleven  acres,  as  his 
share  therein.  Mrs.  Finley  brought  an  action  against  Daniel 
E.  Cathcart  to  quiet  her  title  to  eleven  acres  set  off  to  him  in 
such  partition  proceeding.  The  trial  court  gave  judgment 
for  the  defendant,  and  on  appeal  to  the  Supreme  Court  this 
judgment  was  reversed,  and  it  was  held  that  appellant  was 
entitled  to  have  the  title  to  the  real  estate,  set  off  to  Daniel 
E.  Cathcart  in  said  partition  proceeding,  quieted  in  her. 
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The  decision  of  this  case  seems  to  be  in  direct  conflict  with 
the  principle  announced  in  the  case  of  Irvin  v.  Buckles, 
supra,  to  the  effect  that  a  judgment  in  partition  is  conclusive 
on  the  parties  as  to  the  proportion  of  the  land  owned  by  each 
co-tenant,  and  that  some  of  said  parties  can  afterwards 
maintain  that  they  owned  a  greater  proportion  or  a  greater 
undivided  interest  than  that  which  is  adjudicated  by  the 
decree,  however  true  that  may  be.  This  principle  announced 
in  the  case  of  Irvin  v.  Buckles,  supr€t,  is  not  referred  to  in  the 
case  of  Finley  v.  Cathcart,  supra,  and  no  effort  is  made  to 
reconcile  the  two  decisions.  The  learned  judge  who  wrote 
the  later  of  the  two  cases  calls  attention  to  the  fact  that 
both  plaintiff  and  defendant  were  made  defendants  to  the 
partition  proceeding,  and  that  the  only  issue  tendered  to 
them  was  tendered  by  the  complaint,  and  that  as  no  cross- 
complaint  was  filed  by  either  defendant  against  the  other,  al- 
leging the  proportion  of  said  real  estate  that  either  defend- 
ant owned  as  against  the  other,  no  issue  on  this  question  was 
presented  by  the  pleadings  as  between  said  defendants.  The 
only  legitimate  conclusion  that  can  be  reached  by  this  course 
of  argument  is  that  the  finding  of  the  court,  fixing  the  pro- 
portionate  shares  of  the  two  defendants  in  that  case,  was  en- 
tirely outside  the  issues  presented,  and  that  a  decree  based 
thereon  was  coram  non  judice  and  absolutely  void.  The  re- 
sult of  such  a  conclusion  would  be,  that  in  every  partition 
proceeding,  where  there  are  several  defendants,  and  said  de- 
fendants default  or  file  answers  in  general  denial,  and  file  no 
cross-complaint  as  against  each  other,  the  court  would  have 
no  power  to  go  further  than  to  determine  and  set  off  to  the 
plaintiff  his  interest  in  the  land;  and  that  it  would  have 
no  power  under  such  issues  to  partition  the  land  among  the 
defendants ;  and  in  every  case  where  the  court  has  assumed 
so  to  proceed  beyond  the  issues,  its  judgment  is  absolutely 
void,  and  subject  to  collateral  attack. 

The  court  in  the  case  we  are  reviewing  did  not  place  its 
decision  on  the  ground  that  the  decree  of  the  court  fixing  the 


NOVEMBER  TERM,  1912.  85 

Heritage  v.  Heritage— 62  Ind.  App.  76. 

proportionate  share  of  each  defendant  was  absolutely  void, 
as  being  outside  the  issues,  but  contented  itself  with  saying 
on  page  481 :  *  *  Without  further  extending  this  opinion,  we 
are  constrained  to  hold  that  the  petition  filed  by  the  Mabrys 
for  partition  did  not  put  in  issue^  between  appellant  and 
appellee,  the  title  which  the  former  held  by  the  deed  from 
the  latter,  and  therefore,  she  is  not  precluded  or  estopped 
by  the  judgment  from  asserting,  as  against  appellees,  her 
title  to  the  land  in  dispute  through  said  deed.  We  must  not 
be  understood  as  holding  that,  had  appellant,  under  the 
circumstances,  been  satisfied  with  the  share  assigned  to  her, 
and  had  accepted  and  acquiesced  in  such  partition,  she 
would  not  have  thereby  confirmed  the  same,  and  made  it 
effectual  between  her  and  the  appellee,  nor  as  to  what  would 
be  her  situation  were  this  controversy  between  her  and 
an  innocent  purchaser  for  value  from  appellee.  These  ques- 
tions are  not  involved,  and  therefore  not  decided.'' 

We  do  not  think  that  these  two  cases  can  be  distinguished 
or  reconciled  on  the  ground  that  in  the  later  case  the  ques- 
tion arose  between  two  parties  who  were  both  defendants  to 
the  partition  suit,  while  in  the  earlier  case  it  arose  between 
the  person  who  was  plaintiff  in  the  partition  suit  and  one 
of  the  defendants.  We  can  hardly  think  that  a  different 
conclusion  would  have  been  reached  in  the  gfuse  of  Irvin  v. 
Buckles,  supra,  even  though  it  had  appeared  that  a  like 
decree  had  been  rendered  in  a  partition  suit  in  which  Mrs. 
Irvin  and'  Mrs.  Buckles  had  both  been  defendants,  and 
wherein  neither  had  filed  a  cross-complaint. 

There  is  an  apparent  conflict  in  the  decisions  of  our  courts 
on  the  question  under  consideration,  and  we  are  unable  to  de- 
duce therefrom  any  rule  of  uniform  application  on  which  all 
of  such  decisions  can  be  reconciled,  but  we  believe  that  this 
case  can  be  properly  decided  by  the  application  of  the  prin- 
ciple of  the  common  law,  whereby  an  implied  warranty  as 
between  co-tenants  was  annexed  to  every  involuntary  parti- 
tion of  lands. 
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At  common  law  every  partition  betwen  co-parceners  had 

annexed  to  it  an  implied  warranty,  that  if,  by  any  defect  of 

title  in  the  ancestor  either  of  the  parceners  lost  any 

2.  part  of  his  share  by  eviction,  the  party  affected  might 
defeat  the  partition,  or,  at  his  election,  obtain  compen- 
sation from  his  co-parceners  for  the  part  so  lost.  Dugan  v. 
HolUns  (1853),  4  Md.  Ch.  139;  Morris  v.  Harris  (1850),  9 
Gill  (Md.)  19;  Patterson  v.  Lanning  (1840),  10  Watts 
(Pa.)  135,  36  Am.  Dec.  154. 

In  the  case  at  bar,  the  title  of  appellant  and  appellee  and 
the  other  heirs  of  William  E.  Heritage  to  the  real  estate 
partitioned  among  them  was  derived  by  inheritance  from  the 
common  ancestor.  They  took  as  tenants  in  common,  but  the 
interests  which  they  severally  took  in  such  land  were  ac- 
quired by  descent  or  act  of  law,  in  the  same  manner  as  the 
estates  of  co-parceners  were  acquired  in  England  by  the  rule 
of  the  common  law.  The  right  to  compel  partition  of  lands 
in  England  existed  only  between  parceners,  until  the  statutes 
of  31  Hen.  VIII,  by  which  such  right  was  extended  to  joint 
tenants  and  tenants  in  common.  Prior  to  the  passage  of  this 
statute,  joint  tenants  and  tenants  in  common  could  parcel 
the  land  among  themselves  only  by  agreement,  and  there  was 
no  reason  why  the  law  should  annex  any  implied  warranty 
in  such  cases,  because  the  parties  making  such  partition  were 
perfectly  competent  to  protect  themselves  against  future 
losses  by  liens  or  paramount  titles  by  the  terms  of  the  con- 
veyances; but  adnce  the  right  of  compulsory  partition  has 
been  given  to  tenants  in  common  by  statute,  the  courts  have 
uniformly  held  that  the  law  annexes  an  implied  warranty 
in  all  compulsory  partitions,  wherein  lands  derived  by  in- 
heritance are  parcelled  among  tenants  in  common.  This 
implied  warranty  does  not,  however,  apply  to  partition 
among  tenants  in  common  who  have  become  such  by  pur- 
chase, or  in  any  other  way  than  by  descent  from  a  common 
ancestor,  and  the  warranty  which  the  law  implies  extends 
only  to  defects  which  existed  in  the  title  of  such  common 
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ancestor.  Patterson  v.  Lanning,  supra;  Moriice's  (7(W€(1585) , 
6  Coke  12;  V enable  v.  Beauchamp  (1835),  3  Dana  (Ky.) 
•321,  28  Am.  Dec.  74;  Sawyers  v.  Cator  (1847),  8  Humph. 
(Tenn.)  •225,  47  Am.  Dec.  608. 

The  decisions  seem  to  be  in  conflict  as  to  whether  this  im- 
plied warranty  extends  to  cases  where  tenants  in  common  by 
conveyances  voluntarily  partition  the  lands  of  their  ancestor. 
Strohecker  v.  Housel  (1872),  3  Clark  (Pa.)  *327;  Rogers  v. 
Tiirley  (1816),  4  Bibb  (Ky.)  355;  Beardsley  v.  Knight 
(1838),  10  Vt.  185,  33  Am.  Dec.  193;  Huntley  v.  Cline 
(1885),  93  N.  C.  458;  V enable  v.  Beauchamp,  supra;  David- 
son V.  Coon  (1890),  125  Ind.  497,  25  N.  E.  601,  9  L.  R.  A. 
584;  Dawson  v.  Lawrence  (1844),  13  Ohio  543,  42  Am.  Dec. 
210;  Picot  V.  Page  (1858),  26  Mo.  398;  30  Cyc.  167,  and  au- 
thorities cited. 

As  the  law  makes  each  partitioner  the  warrantor  of  every 
other,  to  the  extent  of  the  portion  allotted  to  him,  and  as  no 
principle  of  law  is  better  settled  than  that  a  warrantor  can- 
not assert  a  claim  against  his  own  warranty,  it  clearly  seems 
to  follow  that  no  party  to  a  partition  can  be  permitted  to 
assert  an  adverse  claim  or  title  for  the  purpose  of  ousting 
another  party  to  the  same  partition  from  the  portion  allotted 
to  him. 

In  the  case  of  Davidson  v.  Coon,  supra,  it  was  held  that 
an  heir  who  joined  in  a  conveyance  by  which  partition  was 
made  of  the  lands  descended  from  his  ancestor,  could  not 
afterwards  maintain  an  action  to  subject  the  land  so  par- 
titioned to  a  lien  in  his  favor  for  an  unpaid  legacy,  which,  by 
the  terms  of  the  will  of  such  ancestor,  was  made  a  charge  on 
the  land.  In  that  case  the  court  said:  '*The  appellee  is  in 
this  dilemma :  If  his  deed  is  to  have  its  usual  effect  it  con- 
veys his  interest  in  the  land,  and  releases  his  lien ;  if  it  is  not 
to  have  its  usual  effect,  it  is  because  it  was  executed  by  him 
as  one  of  several  owners  in  common,  but  if  it  was  executed 
by  him  as  one  of  several  owners  he  cannot  assert  his  lien 
since  that  was  buried  or  merged  in  his  character  of  an  owner. 
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We  are  not  unmindful  of  the  doctrine  that  equity  will  not 
suffer  a  merger  to  take  place  where  injustice  would  result, 
but  that  doctrine  the  appellee,  after  having  voluntarily  as- 
sumed the  position  of  a  tenant  in  common,  is  in  no  plight  to 
invoke.  Equity  ahnost  imperiously  demands  that  this  lien 
shall  be  merged,  for  no  other  course  will  promote  justice. 
At  law  where  the  estate  of  a  lienor  meets  that  of  the  owner 
in  one  person,  the  lien  is  merged.  The  rule  must  govern 
here,  for  there  is  no  equity  to  break  its  force.'' 

The  lands  of  William  E.  Heritage  having  been  apportioned 
among  his  heirs  by  a  proceeding  in  partition,  each  heir  be- 
came the  implied  warrantor  of  the  title  of  every  other 

3.  as  to  the  portion  allotted  to  him,  and  appellant  can- 
not assert,  as  against  the  implied  warranty  which  the 
law  imposes,  that  he  has  a  right  under  a  lease  executed  by 
the  ancestor  to  hold  possession  of  any  of  the  lands  allotted 
to  appellee. 

Judgment  afiSrmed. 

Note.— Reported  In  99  N.  B.  442.  See,  also,  under  (1)  23  Cyc. 
1331 ;  30  Cyc.  306;  (2)  30  Cyc.  311.  As  to  the  effect  of  compulsorj* 
partition,  see  101  Am.  St  864. 


RossiTER,  Administratrix,  v.  Lake  Shore  and 
Michigan  Southern  Railway  Company. 

[No,  7,375.    Filed  December  19,  1011.    Rehearing  denied  February 
16,  1912.    Transfer  denied  January  6,  1913.] 

1.  Nbgligence.  —  Catnplaint  —  AltegationM.  —  Legal  Duty.  —  In  a 
negligence  case,  the  complaint,  to  be  sufficient,  must  show  that 
there  was  a  legal  duty,  owing  by  defendant  to  the  person  injured, 
which  was  violated  by  a  want  of  care  on  the  part  of  the  wrong- 
doer proportionate  to  the  duty  imposed  on  him  by  law.    p.  92. 

2.  Railboads. — Injury  to  Trespassers, — Care  Required. — ^A  railroad 
company  owes  no  duty  to  a  trespasser  npon  its  tracks  unless  he  is 
observed  to  be  in  a  perilous  position,  in  which  event  it  at  once 
becomes  the  duty  of  those  operating  the  train  to  do  all  that 
persons  of  ordinary  care  and  caution  would  do  under  like  circum- 
stances to  save  him  from  injury,    p.  92. 
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3.  Railboads. — Injury  to  Persons  on  Tracks. — Negligence. — Viola- 
tion of  Ordinance. — ^The  violation  of  a  city  ordinance  regulating 
the  speed  of  trains,  is  negligence  rendering  the  railroad  company 
liable  for  injuries  caused  thereby  to  a  person  who  was  lawfully 
upon  its  tracks    p.  92. 

4.  Raiuu)aos. — Right  of  Way, — Rights  of  Owner  of  Fee, — Injury 
to  Person  on  Tracks  in  Service  of  Owner  of  Fee. — Liability, — 
Where  a  railroad  company  holds  only  an  easement,  the  landowner 
has  certain  rights  to  the  use  of  the  right  of  way  which  entitle 
him  to  alter  thereon  when  such  entry  is  indispensable  in  the 
proper  use  and  occupation  of  the  fee  in  the  adjoining  land,  so 
that  where  the  complaint,  in  an  action  against  a  railroad  company 
for  the  death  of  a  surveyor,  alleged  that  it  was  necessary  for 
tlie  landowner,  in  the  survey  of  his  lands  adjoining  the  right  of 
way,  to  take  measurements  along,  across,  upon  and  over  de- 
fendant's right  of  way,  and  that  while  upon  defendant's  track  in 
the  performance  of  the  work  of  taking  such  measurements  for  the 
landowner,  plaintifTs  decedent  was  killed,  it  cannot  be  said, 
as  a  matter  of  law  that  such  use  of  the  tracks  was  an  interference 
with  the  superior  rights  of  the  railroad  company  so  as  to  render 
decedent  a  trespasser,  but  the  question  is  one  of  fact  to  be  de- 
termined from  the  circumstances  of  the  case.    p.  93. 

5.  Bailboads. — Right  of  Way. — Trespassers. — Rights  of  Adjoining 
Landf>wner. — The  general  rule  that  between  stations  and  public 
crossings  the  track  of  a  railroad  company  belongs  to  it  exclusively, 
and  that  all  persons  who  walk  or  drive  thereon  are  trespassers, 
is  limited  in  its  operation  with  respect  to  the  right  of  the  owner 
of  the  fee  to  enter  thereon  when  such  entry  is  indispensable  to 
the  proper  enjoyment  of  the  adjoining  land,  and  with  respect  to 
such  owner's  statutory  right  to  a  private  crossing,    p.  96. 

6.  Railboads. — Injury  to  Persons  on  Tracks. — Complaint. — Suf- 
ficiency.— Allegations  as  to  Place  of  Injury. — In  an  action  against 
a  railroad  company  for  the  death  of  plaintiffs  decedent  caused 
by  the  negligent  operation  of  defendant's  train  in  violation  of  a 
city  ordinance,  a  complaint  charging  that  defendant  was  opera- 
ting trains  on  its  tracks  in  the  city  at  the  time  of  the  injury, 
that  it  had  four  separate  railroad  tracks  on  Its  right  of  way 
within  the  city  limits,  that  it  had  a  railroad  bridge  within  the 
city  limits,  that  the  right  of  way  and  the  four  tracks  at  such 
bridge  and  for  a  number  of  rods  to  the  east  thereof  are  curved 
sharply,'  that  while  decedent  was  necessarily  on  defendant's  right 
of  way,  defendant  negligently  operated  its  train  around  said 
curve  and  over  the  curved  track  through  the  limits  of  the  city, 
sufficiently  shows  that  the  place  where  decedent  was  killed  was 
within  tlie  city  limits,    p.  97. 

Prom  Lake  Circuit  Court ;  Willis  C.  McMahan,  Judge. 
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Action  by  Lucy  M.  Rossiter,  administratrix  of  the  estate 
of  Frederick  C.  Rossiter,  deceased,  against  the  Lake  Shore 
and  Michigan  Southern  Railway  Company.  Prom  a  judg- 
ment for  defendant,  the  plaintiff  appeals.    Reversed. 

Bruce  &  Bruce,  for  appellant. 
John  B.  Peterson,  for  appellee. 

Ibach,  p.  J, — This  action  was  brought  by  appellant  to  re- 
cover damages  for  alleged  negligence  resulting  in  the  death 
of  her  husband. 

The  complaint  is  in  a  single  paragraph.  After  averring 
that  appellee  is  a  corporation  operating  a  railway  through 
the  city  of  Hammond,  and  setting  out  the  location  of  its 
tracks,  the  complaint  charges  ''that  on  the  said  September 
6,  1905,  and  for  several  years  prior  thereto,  by  city  ordi- 
nance, the  said  city  of  Hammond  had  duly  enacted  an  or- 
dinance regulating  the  speed  of  trains  and  cars  through  its 
said  city  limits,  that  the  said  ordinance  was  on  September 
6  in  full  force  and  eflPect,  and  one  section  thereof  read  as 
follows:  'That  it  shall  be  unlawful  for  any  railroad  com- 
pany, agent  or  servant  or  employe  of  any  such  company, 
or  other  person  to  permit  or  cause  any  locomotive  engine, 
car  or  train  of  cars  to  pass  along  or  upon  any  railroad  with- 
in the  limits  of  said  city  at  a  greater  rate  of  speed  than  six 
miles  per  hour.'  That  along  the  line  of  the  defendant's 
right  of  way  on  September  6,  1905,  there  was  a  line  of  tele- 
graph poles,  the  poles  being  placed  one  hundred  feet  apart. 
And  along  the  lines  of  each  of  the  other  railroads  both  to 
the  north  and  south  of  the  defendant's  line  of  road  were 
lines  of  telegraph  poles  placed  one  hundred  feet  apart. 
That  railroads  having  more  than  one  track  upon  its  right 
of  way  generally  operate  its  trains  by  having  the  trains  run 
on  the  right  hand  tracks ;  that  is  to  say,  on  an  east  and  west 
road,  the  trains  going  east  will  be  run  on  the  south  track  or 
tracks,  and  trains  going  west  will  be  run  on  the  north  track 
or  tracks,  that  being  the  general  custom  of  the  well  managed 
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railroads.  That  the  deceased  for  many  years  prior  to  his 
death  was  a  civil  engineer  of  marked  ability  and  was  well 
known  throughout  the  northern  parts  of  the  states  of  Illi- 
nois and  Indiana ;  that  he  was  at  all  times  a  man  who  was 
careful  and  methodical.  That  on  the  said  September  6, 1905, 
the  said  Frederick  C.  Rossiter  was  engaged  in  surveying  a 
long,  narrow  strip  of  land  between  the  railroad  of  the  de- 
fendant and  the  railroad  next  nearest  to  the  defendant's 
road  on  the  north.  And  the  said  Frederick  C.  Rossiter  was 
then  and  there  engaged  in  surveying  the  narrow  strip  of 
land  between  the  defendant's  road  and  the  railroad  next 
nearest  the  defendant's  road  on  the  south.  That  the  said 
Frederick  C.  Rossiter  was  employed  to  make  the  said  survey 
by  the  owner  of  the  fee  of  the  said  strips  of  real  estate  be- 
tween the  said  railroads,  and  also  by  the  owner  of  the  fee 
of  the  real  estate  upon  which  the  defendant's  railroad  is 
situated.  That  it  was  necessary  in  making  the  said  survey 
to  take  measurements  along,  upon  and  across  and  over  the 
defendant's  right  of  way.  That  on  the  said  September  6, 
1905,  while  the  said  Frederick  C.  Rossiter  was  in  the  line 
of  his  employment  and  duty  in  making  the  said  survey  the 
said  defendant  company  then  and  there  carelessly  and  negli- 
gently run  and  operated  its  train  around  the  said  curve 
upon  a  left  hand  track  instead  of  the  right  hand  track,  and 
did  then  and  there  run  and  operate  its  said  train  at  the 
dangerous,  reckless  and  unusual  rate  of  speed  of  seventy- 
five  miles  per  hour  upon  and  over  the  said  curved  track 
through  the  limits  of  the  said  city  of  Hammond  contrary 
to  the  city  ordinance  in  such  cases  made  and  provided  as 
heretofore  set  forth  in  this  complaint,  and  said  defendant 
did  then  and  there  carelessly  and  negligently  fail  to  blow 
the  whistle  or  ring  the  bell  or  give  any  warning  of  the  ap- 
proach of  the  said  train,  and  said  defendant  did  then  and 
there  and  thereby  carelessly  and  negligently  run  the  said 
train  of  cars  against  the  said  Frederick  C.  Rossiter  and  did 
then  and  there  and  thereby  kill  the  said  Frederick  C.  Ros- 
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alter,  that  the  said  Frederick  G.  Bossiter  's  death  was  brought 
about  without  any  fault  or  negligence  on  his  part,  but  sole- 
ly by  reason  of  the  carelessness  and  negligence  of  the  de- 
fendant as  aforesaid."  The  concluding  part  of  the  com- 
plaint relates  to  those  dependent  on  the  decedent,  and  the 
damages  suffered  by  them.  To  this  complaint  a  demurrer 
for  want  of  facts  was  sustained.  Judgment  was  rendered 
on  the  demurrer,  and  plaintiff  appeals.  She  assigns  as 
error  the  sustaining  of  said  demurrer. 

It  is  apparent  that  the  theory  on  which  the  complaint 

proceeds  is  not  one  of  wilful  injury,  but  rather  one  of  mere 

negligence.     The  rule  is  that  to  make  a  complaint 

1.  good  in  an  action  for  negligence,  it  must  appear  from 
the  averments  thereof  that  there  was  a  legal  duty 

owing  to  the  person  injured  by  the  person  causing  the  in- 
jury, and  that  such  duty  was  violated  by  a  want  of  care  on 
the  part  of  the  wrongdoer  proportionate  to  the  duty  imposed 
on  him  by  law.  Appellant  contends  that  her  husband 
was  rightfully  upon  appellee's  tracks,  because  he  was  em- 
ployed by  the  owner  of  the  fee  in  the  land  adjoining  and  in 
the  land  on  which  the  railroad  is  situated  to  go  there  to 
make  a  survey.  Appellee  insists  that  although  these  facts 
may  be  admitted  to  be  true,  and  although  they  account  for 
decedent's  presence  upon  the  tracks,  yet  such  facts  are  not 
sufficient  to  show  that  he  was  rightfully  there,  but  rather 
show  that  he  was  where  he  had  no  right  to  be.   If  ap- 

2.  pellee  is  correct  in  this  contention,  then  decedent  must 
be  held  to  have  been  a  trespasser,  and  appellee  owed 

him  no  duty  until  he  was  observed  upon  the  tracks  in  a 
perilous  position,  when  it  would  at  once  become  the  duty 
of  the  agents  of  appellee  operating  one  of  its  trains  to  do  all 
that  persons  of  ordinary  care  and  caution  would  do  under 
like  circumstances  to  save  him  from  injury.    If,  how- 

3.  ever,  he  had  ^  right  to  be  on  the  tracks  of  appellee 
to  make  the  survey  in  question,  then  he  was  lawfully 

there  for  such  purpose,  and  could  not  be  held  to  be  a  tres- 
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passer,  and  the  failure  to  comply  with  the  city  ordinance 
regulating  the  speed  of  trains  would  be  actionable  negligence 
on  the  part  of  appellee. 

The  determination  of  the  question  presented  by  this  ap- 
peal is  not  without  difficulty.  The  identical  point  has  never, 
we  believe,  been  determined  by  any  of  the  courts  of 

4.  the  land,  so  that  it  becomes  our  duty  to  decide  it, 
guided  largely  by  the  principles  of  law  involved  and 
aided  by  such  decisions  as  we  have  been  able  to  find  w-hich 
have  been  announced  by  other  courts  where  kindred  ques- 
tions have  been  involved. 

The  argument  of  counsel  for  appellant  is,  that  where  a 
railroad  company  exercises  for  its  right  of  way  an  easement 
only,  its  user  is  not  exclusive,  and  that  the  owner  of  the  fee 
would  have  the  right  to  a  reasonable  or  necessary  use  of  the 
railroad  right  of  way,  subordinate,  of  course,  to  the  superior 
right  of  the  railroad  for  the  use  of  the  easement  for  rail- 
road purposes,  but  the  railroad  company  would  owe  such 
owner  of  the  fee  or  his  employes  the  duty  not  to  injure  them 
negligently. 

In  the  case  of  OUve  Sternenberg  <&  Co,  v.  Sabine,  etc.,  R. 
Co.  (1895),  11  Tex.  Civ.  App.  208,  213,  33  S.  W.  139,  the 
court  said:  ** Common  observation  teaches  that  the  owner 
of  the  fee  may  use  the  land  for  some  purposes  without  in- 
terfering with  the  operation  of  the  road,  and  without  hin- 
dering the  company  in  the  exercise  of  any  right.  The  right 
to  fence  the  right  of  way,  given  by  statute,  and  the  duty  to 
keep  it  free  from  nuisances,  combustible  material  and  the 
like,  as  declared  by  the  courts,  may  not  conflict  with  the  use 
of  the  land  by  the  owner  for  some  purposes.  The  track 
may  not  be  fenced  at  any  place,  and  cannot  be  fenced  at 
all  places.  Combustible  material  and  noxious  matter  may 
be  kept  off  the  right  of  way,  and  still  the  owner  need  not 
necessarily  be  excluded  from  all  use  of  it  at  all  times  and 
places.  And  a  particular  use  of  the  land  by  the  owner  may 
not  obstruct  or  hinder  the  exercise  of  any  right  or  the  per- 
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formance  of  any  duty.  But  if,  in  any  instance,  the  right 
to  use  the  land,  claimed  by  the  owner,  is,  in  fact>  irreconcil- 
able with  the  right  vested  .in  the  railway  company,  the  latter 
must  prevail.  So  the  question  is  whether  or  not  the  use 
made  of  the  right  of  way  by  the  owner  of  the  fee,  in  this 
case,  is  such  as  is  inconsistent  with  the  rights  of  the  railroad 
company/* 

In  the  case  .of  Mize  v.  Rocky  Mountain  Bell  Tel.  Co. 
(1909),  38  Mont.  521, 100  Pac.  971, 129  Am.  St.  659,  it  was 
held  that  a  laborer  who  was  employed  by  the  owner  of  the 
fee  to  clean  out  an  irrigating  ditch  which  crossed  the  rail- 
road right  of  way  was  not  a  trespasser  on  the  right  of  way. 

In  the  case  of  Kansas  Cent,  R.  Co.  v.  Allen  (1879),  22 
Kan.  285,  293,  31  Am.  Bep.  190,  the  following  language  is 
used:  "An  easement  merely  gives  to  a  railroad  company 
a  right  of  way  in  the  land ;  that  is,  the  right  to  use  the  land 
for  its  purposes.  •  •  •  The  former  proprietor  of  the 
soil  still  retains  the  fee  of  the  land  and  his  right  to  the  land 
for  every  purpose  not  incompatible  with  the  rights  of  the 
railroad  company.  Upon  the  discontinuance  or  abandon- 
ment of  the  right  of  way,  the  entire  and  exclusive  property 
and  right  of  enjoyment  revest  in  the  proprietor  of  the  soil. 
After  the  condemnation  and  payment  of  damages,  the  soil 
and  freehold  belong  to  the  owner  of  the  land,  subject  to  the 
easement  or  incumbrance,  and  such  land-owner  has  the  right 
to  the  use  of  the  condemned  property,  provided  such  use 
does  not  interfere  with  the  use  of  the  property  for  railroad 
purposes.  •  •  •  The  paramount  right  is  with  the  rail- 
road company,  and  the  land-owner  can  do  nothing  which 
will  interfere  with  the  safety  of  its  road,  appurtenances, 
trains,  passengers,  or  workmen.  •  •  •  In  the  use  of  the 
land,  the  railroad  company  had  the  paramount  right,  but 
the  defendant  in  error  had  also  the  right  to  the  land  for 
every  purpose  not  incompatible  with  the  rights  of  the  road. 
If  the  railroad  company  required  exclusive  occupancy  of 
the  land  taken  for  the  use  of  its  railroad  on  account  of  the 
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nature  of  its  operations,  or  for  the  security  of  its  trains,  its 
passengers  or  its  employes,  it  was  entitled  to  such  occupancy. 
*  •  •  It  is  our  opinion  that  it  is  a  question  of  fact,  not 
of  law,  whether  the  necessities  of  the  railroad  demand  ex- 
elusive  occupancy  for  its  purposes,  and  what  use  of  the  prop- 
erty by  the  owner  is  a  detriment  to,  or  interference  with 
the  rights  of  the  road.*' 

The  case  of  Smith  v.  Pittsburgh,  etc.,  R.  Go.  (1904),  26 
Ohio  C.  C.  44,  follows  the  doctrine  of  Kansas  Cent,  R.  Co, 
V.  Allen,  supra,  in  holding  that  it  is  a  question  of  fact  as 
to  what  use  of  the  property  by  the  owner  of  the  fee  is  an 
interference  with  the  rights  of  the  railroad. 

In  Smith  v.  Holloway  (1890),  124  Ind.  329,  24  N.  E.  886, 
the  Supreme  Court  of  this  State,  by  Elliott,  J.,  said:  *'The 
owner  can  not  interfere  with  the  free  use  of  the  right  of  way, 
but  subject  to  this  use  he  may  make  all  lawful  use  of  the 
land."  It  may  be  remarked,  however,  that  in  all  these  cases 
cited,  the  question  was  that  of  the  use  of  some  portion  of  the 
right  of  way  other  than  the  track,  by  the  owner  of  the  fee. 
The  one  reported  case  which  we  have  been  able  to  find  most 
similar  to  the  present  is  that  of  Houston,  etc,  R.  Co.  v. 
O'Donnell  (1905),  90  S.  W.  (Tex.  Civ.  App.)  886,  and 
Houston,  etc.,  R.  Co.  v.  O'Donnell  (1906),  99  Tex.  636,  92 
S.  W.  409.  In  this  case  the  landowner  was  struck  by  a 
train  and  injured  while  on  the  right  of  way,  returning  from 
an  inspection  of  his  stock  gates.  The  supreme  court  of 
Texas  said:  *'At  the  time  that  he  received  the  injury, 
O'Donnell  was  not  a  trespasser  upon  the  right  of  way  of 
the  plaintiff  in  error.  He  owned  the  fee  in  the  land  and 
having  lands  on  both  sides  of  the  right  of  way  with  gates  for 
communication  between  his  farms,  O'Donnell  had  the  right 
to  enter  upon  the  right  of  way  for  the  purpose  of  inspecting 
and  repairing  the  gates  which  the  law  charged  him  with 
keeping  in  repair."  We  do  not  consider  it  necessary,  in 
disposing  of  this  case,  to  go  to  the  extent  of  the  holding  in 
the  O'Donnell  case,  neither  do  we  consider  the  right  to  be 
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on  appellee's  right  of  way,  at  least  upon  its  track,  to  ex- 
tend beyond  necessary  presence  in  the  performance  of  some 
act  necessary  to  the  full  possession  of  the  adjoining  fee,  and 
in  such  manner  as  not  to  interfere  with  the  uninterupted 
use  of  such  right  of  way  by  the  railroad  company.  But 
from  the  cases  considered,  it  will  be  seen  that  when  the  rail- 
road company  holds  only  an  easement,  the  landowner  has 
certain  rights  to  the  use  of  the  right  of  w^ay,  and  it  is  readily 
apparent  that  it  may  be  at  times  indispensable  for  him  to 
enter  on  the  railroad  right  of  way  in  the  proper  use  and 
occupation  of  the  fee  in  the  adjoining  land.  If  it  appeared 
from  the  averments  of  the  complaint  before  us  that  his  pres- 
ence on  the  right  of  way  was  merely  a  matter  of  conveni- 
ence, or  anything  less  than  an  actual  necessity,  we  would 
not  hesitate  to  hold  the  complaint  insufficient  as  a  matter 
of  law.  The  complaint  alleges  that  it  was  necessary  for 
the  landowner  in  the  survey  of  his  adjoining  lands  to  take 
measurements  along,  across,  upon  and  over  the  right  of 
way  of  appellee.  We  are  unable  to  say  that  such  use  of  the 
right  of  way  by  the  owner  of  the  fee  is,  as  matter  of  law, 
an  interference  with  the  rights  of  the  railroad  company. 
We  must  therefore  conclude  that  it  is  a  question  of  fact, 
to  be  determined  from  the  circumstances  of  the  case, 
whether  decedent  was  necessarily  on  the  right  of  way  and 
the  track  in  the  performance  of  his  emplo3rment  by  the 
owner  of  the  fee,  and  whether  this  was  an  interference  with 
the  superior  rights  of  the  railroad  company  in  the  operation 
of  its  trains. 

Appellee  argues  that  between  stations  and  public  cross- 
ings the  track  of  a  railroad  company  belongs  to  it  exclu- 
sively, and  all  persons  who  walk,  ride  or  drive  thereon 
5.     are  trespassers,  and  if  such  persons  walk,  ride  or 
drive  thereon  at  the  sufferance  or  with  the  permis- 
sion of  the  company,  they  do  so  subject  to  all  the  risks 
incident  to  so  hazardous  an  undertaking.     This  statement 
is  well  supported  by  authority,  but  is  merely  the  enuncia- 
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tion  of  a  general  rule,  which  takes  cognizance  neither  of 
certain  rights  which  the  owner  of  the  fee  has  to  the  use 
of  the  right  of  way  of  the  railroad,  aa  set  forth  above,  nor 
of  the  right  of  the  owner  of  the  fee  to  a  private  crossing, 
as  provided  by  our  statute. 

Appellee  further  argues  that  the  complaint  charges  as 

negligence  the  violation  of  a  certain  city  ordinance  of  the 

city  of  Hammond,  but  fails  to  charge  that  the  place 

6.  where  the  survey  was  being  made  was  in  the  city  of 
Hammond,  and  that  the  place  where  the  decedent 
was  killed  was  in  the  city  of  Hammond.  We  have  carefully 
considered  the  complaint,  and  do  not  find  it  open  to  such 
objection,  since  it  charges  that  appellee  was  operating  trains 
on  its  tracks  in  Hammond  at  the  time  of  the  injury,  that 
it  had  four  separate  railway  tracks  on  its  right  of  way  with- 
in the  city  limits,  that  it  had  a  railroad  bridge  within  the 
city  limits,  that  the  railroad  right  of  way  and  the  four 
tracks  at  said  bridge  and  for  a  number  of  rods  to  the  east 
and  southeast  thereof,  are  curved  sharply,  that  in  making 
the  survey  it  was  necessary  to  take  measurements  along, 
upon  and  across  defendant's  right  of  way,  that  while  deced- 
ent was  in  the  line  of  his  employment  and  duty  in  making 
said  survey  defendant  then  and  there  carelessly  and  negli- 
gently and  over  said  curved  tracks  through  the  limits  of 
the  city  of  Hammond  run  and  operated  its  train  around 
said  curve,  and  then  and  there  killed  decedent.  These  alle- 
gations suflSciently  charge  that  the  place  where  the  survey 
was  being  made  was  in  the  city  of  Hammond,  and  that  the 
place  where  decedent  was  killed  was  within  the  city  limits. 

We  conclude  that  the  complaint  is  sufficient  to  withstand 
demurrer,  and  for  the  error  of  the  trial  court  in  sustaining 
a  demurrer  to  it  the  judgment  is  reversed. 

Felt,  C.  J.,  Lairy,  Myers,  Hottel  and  Adams,  JJ.,  con- 
cur. 

NoTB.— Reported  In  96  N.  B.  956.  See,  also,  under  (1)  29  Cyc. 
565;  (2)  as  Cyc.  769;  (3)  33  Cyc.  793;  (4)  33  Cyc.  899;  (5)  aS  Cyo. 
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754;  (6)  33  C'yc.  865.  As  to  the  duty  of  railroad  companieB  to 
trespassers  on  the  track,  see  30  Aui.  St.  53;  3(J  L.  Ed-  U.  S.  1064. 
On  the  quoHtlon  of  the  duty  of  a  railroad  comimny  to  keep  lookout 
for  trespassers  on  track,  see  8  L.  K.  A.  (N.  S.)  10(59;  41  L.  R.  A. 
(X.  S.)  204. 


Wbidenhammer  et  al.  v.  McAdams,  Executor. 

[No.  7,596.    Filed  June  21,  1912.    Rehearing  denied  Noveml)er  20, 
1912.    Transfer   denied   January   7,    1913.] 

1.  Limitation  of  Actions. — Part  Payment  hy  One  of  Several  Joint 
Debtors. — Effect, — ^A  part  payment  by  one  of  several  joint  debtors 
can  serve  only  to  suspend  the  running  of  the  statute  of  limitations 
as  against  the  party  making  Uie  payment,  by  himself  or  duly 
authorized  agent    p.  101. 

2.  Tenancy  in  Common. — Nature  of  Interests, — ^The  Interests  of 
tenants  in  common  are  several,  and  not  joint,  and  ordinarily 
neither  tenant  can  bind  the  estate  or  person  of  the  other  by  any 
act  in  relation  to  the  common  property,  not  previously  authorized 
or  subsequently  ratified,    p.  102. 

3.  Infants. — Powers. — Authorization  or  Ratification  of  Acts, — A 
minor  cannot  authorize  any  one  to  act  aa  his  agent,  nor  can  lie 
acquiesce  in  or  ratify  the  acts  of  any  person  so  as  to  make  them 
his  own.    p.  103. 

4.  Limitation  of  Actions. — Part  Payment  of  Dcht. — Implication.' — 
Infants. — Part  payment  takes  a  debt  out  of  the  statute  of  limita- 
tions by  virtue  of  the  legal  implication  that  such  part  payment 
Is  a  new  promise  to  pay  the  residue  of  the  debt,  but  such  implied 
promise  does  not  oi)erate  to  bind  an  infant,  since  he  cannot  toll 
the  statute  even  by  an  express  promise,    p.  103. 

5.  Tenancy  in  Common. — Transactions  Concerning  Common  Prop- 
erty.— One  who  deals  with  a  tenant  in  common,  in  regard  to  the 
common  property,  does  so  at  his  peril,    p.  103. 

6.  Infants.  —  Capacity  to  Contract,  —  Presumptions,  —  A  person 
dealing  with  an  infant  is  bound  to  know  his  incapacity  to  con- 
tract,   p.  103. 

7.  Limitation  of  Actions. — Mortgage  Debt. — Part  Payment  by 
Adult  Tenant  in  Common, — Effect  on  Infant  Tenant  in  Common. 
— ^An  adult  heir,  who  is  a  tenant  in  common  of  real  estate  with 
a  minor  heir,  is  not  by  virtue  of  the  relation  of  co-tenancy  the 
Implied  agent  of  the  minor  and  cannot,  by  making  part  jtayments 
on  the  ancestor's  mortgage  debt,  toll  the  statute  of  limitations 
against  such  minor,    p.  104. 
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8.  Tenancy  in  Common. — lucumbrances. — Paymentn, — Presump- 
tions,— ^Where  a  mortgage  existing  on  land  held  by  a  father  and 
sou  as  tenants  in  common  as  heirs  of  the  mother,  bound  the  mort- 
gagors personally  to  pay  the  mortgage  debt,  and  the  father  had 
Joined  the  mother  in  the  execution  of  such  mortgage,  it  will  be 
presumed  that  payments  made  by  him,  after  the  vesting  of  the 
tenancy  In  common,  were  made  In  fulfillment  of  such  personal 
agreement  to  pay,  rather  than  to  relieve  the  common  estate  of 
the  burden  of  the  mortgage  lien.    p.  104. 

Prom  Fountain  Circuit  Court;  J.  E,  Schoonover,  Judge. 

Action  by  Charles  V.  McAdams,  Executor  of  the  last  will 
and  testament  of  William  C.  Smith,  deceased,  against 
Arthur  Weidenhammer  and  others.  From  a  judgment  for 
plaintiff,  the  defendants  appeal.    Reversed. 

Edwin  F.  McCabe  and  Victor  H,  Ringer,  for  appellants. 
William  B,  Durburow  and  Hanly,  McAdams  &  Artman, 
for  appellee. 

Ibach^  J. — Action  begun  by  appellee's  decedent  against 
Arthur  Weidenhammer  and  others  for  the  foreclosure  of 
three  several  mortgages,  one  of  which  does  not  affect  appel- 
lant Weidenhammer 's  property.  The  other  two  mortgages 
were  executed  on  different  days  in  the  year  1892  by  said 
appellant  s  mother,  Nellie  Weidenhammer,  on  property  then 
owned  by  her,  to  secure  the  payment  of  certain  notes  which 
she  alone  signed.  Her  husband,  Lesher '  Weidenhammer, 
who  is  living,  and  was  made  a  defendant  in  this  action, 
joined  with  her  in  executing  said  mortgages.  She  died  on 
March  26,  1893,  three  days  after  said  appellant's  birth,  and 
he,  therefore,  is  a  minor.  To  the  complaint  said  appellant's 
guardian  ad  litem  answered  the  statute  of  limitations.  To 
this  answer  appellee  replied  alleging  partial  payments  made 
by  said  appellant's  father,  Lesher  Weidenhammer,  who  at 
the  time  of  the  alleged  payments  was  a  tenant  in  common 
with  said  appellant  of  the  real  estate  affected  by  said  mort- 
gages. Said  appellant  and  appellee  agree  that  the  impor- 
tant question  is  whether  after  the  death  of  the  mother  the 
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father  could  toll  the  statute  of  limitations  as  to  his  infant 
son  by  making  partial  payments  on  a  mortgage  on  real  estate 
owned  by  the  father  and  son  as  tenants  in  common  as  heirs 
of  the  mother.  This  question  is  presented  by  errors  as- 
signed in  overruling  appellants'  demurrer  to  appellee's 
second  paragraph  of  reply,  and  in  overruling  appellants' 
motion  for  a  new  trial,  and  if  answered  in  the  negative  the 
case  must  be  reversed. 

Appellee  in  his  brief  admits  the  law  to  be  as  follows: 
''That  an  action  on  a  promissory  note  dated  subsequent  to 
September  19,  1881,  is  barred  in  ten  years  after  it  accrues; 
that,  when  the  debt  sepured  by  a  mortgage  is  barred,  an 
action  upon  the  mortgage  is  also  barred;  that  the  debt 
secured  is  the  principal  thing  and  the  mortg^e  only  an 
incident,  and  as  a  necessary  corollary  to  this,  that  the  life 
of  one  is  always  co-extensive  with  the  life  of  the  other;  that 
an  action  upon  a  mortgage  containing  a  promise  to  pay  the 
debt  thereby  secured  is  governed  by  the  ten-year  statute  of 
limitations;  that  the  only  methods  of  tolling  the  statute  of 
limitations,  in  actions  upon  notes  or  to  foreclose  mortgages, 
are  to  show  an  acknowledgement  or  promise  in  writing  or 
a  payment,  executed  or  made  by  a  party  having  authority 
to  bind  the  person  pleading  the  statute  and  who  is  sought 
to  be  charged  in  the  action ;  that  the  law,  which  attaches  to 
a  payment  the  effect  of  tolling  the  statute  of  limitations,  is 
not  statutory,  but  is  the  common  law,  being  the  result  of 
judicial  decisions  running  throughout  English  history ;  that 
the  principle  upon  which  this  doctrine  of  payment  is  based, 
is  that,  from  the  fact  of  part  payment,  the  law  raises  an  im- 
plied promise  to  pay  the  residue ;  that  such  doctrine  of  im- 
plied promise  can  not  be  applied  to  the  appellant,  who  is  a 
minor  and  who  made  no  payments ;  that  the  appellant  being 
in  privity  with  his  mother,  both  in  person  and  estate,  has 
the  right  to  plead  the  statute  of  limitations  in  this  case." 
But  while  conceding  these  points,  appellee  argues  that  since 
the  lien  of  appellee  continued  to  exist  for  the  full  sum  of 
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his  debt,  against  the  interest  of  each  heir  and  all  the  land ; 
since  he  was  under  no  legal  obligation  and  could  not  be  com- 
pelled to  accept  a  part  of  his  debt,  less  than  the  whole,  or 
to  releaae  and  discharge  any  part  of  the  land  except  on  full 
payment  of  one  of  the  incumbrances ;  and  since  one  of  the 
tenants  could  not  pay  a  portion  of  the  debt  and  get  a  re- 
lease and  discharge  of  his  portion  of  the  security,  but  was 
compelled  to  pay  the  entire  debt,  or  in  case  of  his  want  of 
ability  or  inclination  to  do  that  could  only  pay  the  interest 
and  avoid  foreclosure;  therefore,  if  the  law  devolves  upon 
one  the  right,  privilege  or  duty  to  pay  an  entire  debt,  al- 
though such  one  may  not  be  the  original  debtor,  a  payment 
made  by  such  party  tolls  the  statute  of  limitations  as  to  the 
entire  debt,  and  does  not  suspend  it  as  to  the  portion  of  the 
debt  only  in  which  the  party  paying  is  especially  and  pri- 
marily interested ;  finally,  payment  of  interest  on,  or  a  part 
of,  the  ancestor's  mortgage  debt,  by  one  tenant  in  common, 
effectually  tolls  the  statute  of  limitations,  as  to  the  entire 
debt  and  as  to  the  entire  premises  included  in  the  mortgage, 
in  such  case  the  tenant  paying  acts  as  the  agent  of  all 
the  owners  of  the  equity  of  redemption.  As  supporting  this 
last  contention  he  cites  several  cases,  but  none  from  this 
State. 

In  the  case  of  Whitcomb  v.  Whiting   (1781),  2  Dougl. 
•652,  the  rule  was  evolved  by  Lord  Mansfield,  that  a  part 

payment,  acknowledgment  or  new  promise  by  one  of 
1.    several  joint  debtors  would  start  the  statute  afresh  as 

to  all.   But  this  doctrine  has  been  repudiated  by  the 
great  weight  of  authority  in  this  country,  and  the  better  rule 

18  that  such  an  action  binds  only  the  party  actually  making 
it,  and  does  not  start  the  statute  afresh  as  to  his  co-obligors. 

19  Am.  and  Eng.  Ency.  Law  (2d  ed.)  309;  25  Cye.  1356, 
1385.    The  case  of  Whitcomb  v.  Whiting,  supra,  has  never 
been  followed  in  Indiana.  See  Yandes  v.  Lcfavour  (1830),  2 
Blackf.  371;  Diclcerson  v.  Turner  (1859),  12  Tml.  223;  7?o/ 
ties  v.  Miller  (1887),  112  Ind.  584,  14  N.  E.  728;  Koovh,  \. 
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Hammond  (1898),  21  Ind.  App.  76,  51  N.  E.  506;  Mozingo  v. 
Ross  (1898),  150  Ind.  688,  692,  50  N.  E.  867,  41  L.  R.  A.  612, 
65  Am.  St.  387.  In  the  case  last  cited  the  Supreme  Court 
went  into  the  authorities  very  carefully,  and  announced  as 
its  conclusion  that  ''the  correct  and  better  rule  is  that  a 
partial  payment  can  serve  only  to  suspend  the  running  of 
the  statute  of  limitations  as  against  the  party  making  the 
payment,  by  himself  or  duty  authorized  agent."  Under 
this  holding,  the  question  before  us  becomes,  Is  the  co-tenant, 
by  virtue  of  that  relation  alone,  the  authorized  agent  to  bind 
the  other  co-tenants  by  payments  on  a  mortgage  debtf 

It  is  a  familiar  principle  of  law  that  the  interests  of 
tenants  in  common  are  several,  and  not  joint.    38  Cyc.  6, 

et  seq.   In  1  Clark  &  Skyles,  Agency  §92,  it  is  said: 
2.    **  In  order  that  one  tenant  in  common  of  real  property 

or  co-owner  of  personal  property  may  bind  the  other 
with  respect  to  such  property,  consent  on  the  part  of  the 
other  is  essential.  There  is  no  implied  agency,  as  in  the  case 
of  a  partnership,  merely  by  virtue  of  their  relation."  In  38 
Cyc.  101,  102,  the  rule  is  thus  stated:  ''Under  ordinary 
circumstances  neither  tenant  in  common  can  bind  the  estate 
or  person  of  the  other  by  any  act  in  relation  to  the  common 
property,  not  previously  authorized  or  subsequently  ratified, 
for  co-tenants  do  not  sustain  the  relation  of  principal  and 
agent  to  each  other  nor  are  they  partners."  See,  also,  17 
Am.  and  Eng.  Ency.  Law  (2d  ed.)  672;  Mechem,  Agency 

§71. 

In  the  case  of  Meizger  v.  Huntington  (1894),  139  Ind. 
501,  37  N.  E.  1084,  39  N.  E.  235,  our  Supreme  Court  said : 
"It  is  true  that  a  tenant  in  common  may  act  as  agent  for  the 
other  owners ;  but  his  being  a  tenant  in  common  and  in  pos- 
session does  not  of  itself  make  him  agent  to  incumber  his  co- 
tenants '  interests,  still  less  to  impose  a  personal  obligation 
upon  them.  There  is  no  such  implied  agency.  Mechem, 
Agency  §71;  Thompson  v.  Bowman  [1867],  73  U.  S.  (6 
WaU.)  316  [18  L.  Ed.  736]." 
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Appellee  relies  largely  on  the  cases  of  Clute  v.  Clufe 
(1910),  197  N.  Y.  439,  90  N.  E.  988,  27  L.  R.  A.  (N.  S.) 
146,  134  Am.  St.  891;  and  Ellis  v.  Snyder  (1911),  83  Kan. 
638,  112  Pac.  594,  32  L.  R.  A.  (N.  S.)  253;  in  which  pay- 
inents  on  a  mortgage  by  a  co-tenant  in  possession  were  held 
to  toll  the  statute  as  to  the  other  co-tenants.  But  in  each  of 
these  cases  the  facts  were  such  that  the  court  found  that 
the  other  co-tenants  had  ratified  the  acts  of  the  tenant  who 
made  the  payments,  or  had  aequiesced  in  them,  and  thus 
these  eases  are  no  exception  to  the  general  rule  as  above 
stated. 

It  is  not  possible  in  the  present  case  for  us  to  hold  that 

appellant  Weidenhammer  acquiesced  in  the  payments  made 

by  his  father.     Said  appellant  is  a  minor,  and  can 

3.  neither  authorize  any  one  to  act  as  his  agent,  nor 
acquiesce  in  or  ratify  the  acts  of  any  person  so  as  to 
make  them  his  own.  Part  payment  takes  a  debt  out  of 

4.  the  statute  of  limitations  because  the  law  implies  from 
that  fact  a  new  promise  to  pay  the  residue  of  the  debt. 

Mozingo  v.  Ross,  supra.  But  said  appellant  could  not  him- 
self have  tolled  the  statute  by  an  express  promise,  being  a 
minor,  and  it  seems  should  not  be  held  by  an  implied 
promise. 

In  Ellis  V.  Snyder,  supra,  the  Kansas  supreme  court  held 

minor  heirs  bound  by  the  payments  made  by  a  co-tenant  in 

possession,  but  in  that  case  the  guardian  of  these  heirs  was 

held  to  have  consented.     No  guardian  was  appointed  for 

appellant  Weidenhammer.    It  is  argued  that  the  equi- 

5.  ties  are  with  appellee,  yet  it  must  be  remembered  that 
he  who  deals  with  a  tenant  in  common  in  regard  to 
the  common  property  does  so  at  his  peril  (38  Cyc. 

6.  104  note  76)  and  one  who  deals  with  an  infant  is 
bound  to  know  his  incapacity  to  contract.    It  would 

have  been  possible  for  appellee  as  an  interested  party  to 
have  gone  into  court  and  asked  for  the  appointment  of  a 
guardian  for  said  appellant,  and  thereby  the  interests  of 
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both  the  mortgagee  and  the  minor  might  have  been  pre- 
served.   We  have  been  unable  to  find  a  case  in  this  or 

7.  any  other  jurisdiction  in  which  the  exact  point  pre- 
sented has  been  decided.    But  from  the  general  rules 

applicable,  and  from  an  analysis  of  decisions  on  analogous 
questions,  and  in  view  of  the  holding  of  the  Supreme  Court 
in  the  cases  of  Mozingo  v.  Ross,  sxtpra^  and  Metzger  v.  Hunt- 
ington, supra,  we  feel  constrained  to  hold  that  an  adult  heir, 
tenant  in  common  of  real  estate  with  a  minor  heir,  is  not, 
by  virtue  of  the  relation  of  co-tenancy,  the  implied  agent  of 
the  minor  to  toll  the  statute  of  limitations  against  him  by 
part  payments  on  the  ancestor's  mortgage  debt.  In  addition 
to  the  cases  before  cited,  we  find  our  holding  supported  by 
the  following  cases.  Haines  v.  Haines  (1903),  69  N.  J.  L. 
39,  54  Atl.  401;  Murdoch  v.  Waterman  (1895),  145  N.  Y. 
55,  39  N.  E.  829,  27  L.  R.  A.  418 ;  Aetna  Life  Ins.  Co.  v. 
McNeely  (1897),  166  111.  540,  46  N.  E.  1130. 

Moreover,  appellant  Weidenhammer's  father  had  signed 

the  mortgages,  and  had  expressly  bound  himself  to  pay  the 

debts  which  the  mortgages  were  given  to  secure,  and 

8.  it  will  be  presumed  that  the  payments  he  made  were 
in  fulfillment  of  such  agreement,  rather  than  pay- 
ments to  relieve  the  burden  of  a  lien  against  the  estate  held 
in  common  by  him  and  said  appellant  as  heirs  of  the  mother. 
See  Stuhhlefield  v.  McAuliff  (1898),  20  Wash.  442,  55  Pac. 
637. 

The  court  erred  in  overruling  said  appellants'  demurrer 
to  appellee's  second  paragraph  of  reply,  and  the  decision  of 
the  court  is  contrary  to  law.  The  complaint  is  suflScient 
as  against  the  objections  urged.  Other  alleged  errors  argued 
will  not  likelv  occur  at  a  new  trial. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Note.— Reiwrted  in  98  N.  E.  883.  See,  also,  rrnder  (3)  22  Cyc. 
514,  539;  (4)  25  Cyc.  1392:  (5,  7)  38  Oyc.  101.  As  to  acknowledg- 
ment of  new  proml.««e  to  snspend  the  running  or  remove  the  bar 
of  the  statute  of  limitations,  see  102  Am.  St  751.  As  to  contracts 
with  Infants,  and  their  ratification  or  dlBafflrmanoe,  see  18  Am.  St 
639. 
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The  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  v.  Beard. 

[No.  7,739.    Filed  January  7,  1913. J 

1.  Pleaoikg. — Complaint. — Sufficiency, — Objections  on  Appeal. — A 
complaint.  In  an  action  for  the  wrongful  appropriation  of  a 
highway,  alleging  that  the  ground  approi)riated  was  a  highway 
and  dedicated  to  the  public  for  that  purpose,  and  used  by  the 
public  as  a  highway  for  more  than  thirty  years,  with  the  per- 
mission, consent,-  acquiescence  and  donation  of  defendant,  was,  in 
the  absence  of  a  motion  to  make  more  si>eciflc,  sufficient,  on  the 
theory  of  dedication,  to  bar  another  action,  and  is  good  as  against 
an  attack  made  for  the  first  time  on  appeal,    p.  106. 

2.  Affeal.  —  Questions  Reviewable.  —  Motion  for  New  Trial.  — 
Briefs. — Where  appellant's  brief  contains  neither  a  copy  of  the 
motion  for  a  new  trial,  nor  Its  substance,  and  does  not  disclose 
that  such  motion  was  filed,  that  it  was  overruled,  or  that  an  ex- 
ception was  taken,  there  is  a  total  failure  to  comply  with  the 
mle  requiring  appellant's  brief  to  contain  a  concise  statement 
of  BO  much  of  the  record  as  fully  presents  every  error  and  excei>- 
tlon  relied  on,  with  references  to  the  pages  and  lines  of  the 
transcrlptf  so  that  an  assignment  of  error  in  overruling  such 
motion  cannot  be  considered,    p.  106. 

3.  Afpbal. — Judgment. — Presumptions. — Burden  of  Bhotcing  Error. 
— On  appeal  every  presumption  is  indulged  in  favor  of  the  ror- 
rectness  of  the  judgment  of  the  trial  court,  and  the  burden  Is  on 
appellant  to  show  error,  and  to  point  out  the  same  substantially 
in  the  manner  required  by  the  rules,    p.  107. 

Prom  Hendricks  Circuit  Court;  James  L.  Clark,  Judge. 

Action  by  Lou  S.  Beard  against  the  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company.  From'  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed. 

Enloe  &  Pattison  and  Frank  L.  Littleton,  for  appellant. 
Doan  dk  Orbison  and  Thad  8.  Adams,  for  appellee. 

Adams^  J. — This  appeal  is  taken  from  a  judgment  in 
favor  of  appellee  and  against  appellant,  for  the  alleged 
wrongful  appropriation  of  a  highway,  which  provided  the 
only  means  of  going  to  and  from  appellee 's  property.  The 
errors  relied  on  for  reversal  are  (1)  that  the  complaint  does 
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not  Btate  facts  sufficient  to  constitute  a  cause  of  action,  and 
(2)  that  the  trial  court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

It  will  be  noted  that  the  sufficiency  of  the  complaint  is 
challenged  only  by  the  assignment  of  errors.     The  objec- 
tion  urged   is   that   the   theory   of   the   complaint, 

1.  whether  that  of  dedication  to  the  public  or  of  user 
by  the  public  for  the  statutory  period,  does  not  ap- 
pear. The  averment  in  the  complaint  in  this  regard  is 
**that  said  strip  of  ground  was  a  highway  and  dedicated 
to  the  public  for  that  purpose,  and  used  by  the  public  as 
a  highway  for  more  than  thirty  years  from  the  20th  day  of 
October,  1870,  with  the  permission,  consent  and  acquies- 
cence and  by  the  donation  of  this  defendant  company." 

We  do  not  deem  it  necessary  to  detennine  the  theory  of 
the  complaint.  No  motion  was  made  to  make  the  complaint 
more  specific,  or  that  appellee  be  recjuired  to  separate  her 
causes  of  action  into  paragraphs.  The  well-settled  rule  is 
that  a  complaint  will  be  held  good  when  attacked  for  the 
first  time  on  appeal,  if  sufficient  to  bar  another  action.  The 
complaint  before  us  is  clearly  sufficient  on  the  theory  of 
dedication  to  bar  another  action.  Southern  R.  Co.  v.  Roach 
(1906),  38  Ind.  App.  211,  215,  78  N.  E.  201;  Lewis  Tp. 
Improv,  Co.  v.  Royer  (1906),  38  Ind.  App.  151,  154,  76 
N.  E.  1068;  Indianapolis  Traction,  etc.,  Co.  v.  Smith 
(1906),  38  Ind.  App.  160,  164,  77  N.  E.  1040;  Xenia  Real 
Estate  Co.  v.  Macy  (1897),  147  Ind.  568,  572,  47  N.  E.  147; 
Peoria,  etc.,  R.  Co.  v.  Attica,  etc.,  R.  Go.  (1900),  154  Ind. 
218,  221,  56  N.  E.  210;  City  of  South  Bend  v.  Turner 
(1901),  156  Ind  418,  421,  60  N.  B.  271,  54  L.  B.  A.  396, 
83  Am.  St.  200. 

The  further  error  relied  on  for  reversal  is  the  overruling 
of  appellant's  motion  for  a  new  trial.  A  careful  examina- 
tion of  appellant's  brief  fails  to  disclose  a  copy  of 

2.  the  motion  for  a  new  trial  or  the  substance  thereof, 
or  any  reference  thereto,  except  by  remote  inference. 
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It  is  not  shown  that  appellant  filed  a  motion  for  a  new 
trial,  that  the  same  was  overruled,  or  that  an  exception 
was  taken.  The  rules  of  this  court  require  that  appellant's 
brief  shall  contain  a  concise  statement  of  so  much  of  the 
record  as  fully  presents  every  error  and  exception  relied 
on,  referring  to  the  pages  and  lines  of  the  transcript.  In 
this  respect  appellant's  brief  wholly  fails  to  comply  with 
the  rules  of  this  court,  and  for  that  reason,  under  the  re- 
peated decisions  of  the  Supreme  Court  and  this  court,  the 
second  error  relied  on  cannot  be  considered.  Alhaugh  Bros., 
etc.,  Co.  V.  Lynas  (1911),  47  Ind.  App.  30,  93  N.  E.  678, 
680;  Chicago,  etc.,  R.  Co.  v.  Wysor  Land  Co.  (1904),  163 
Ind.  288,  293,  69  N.  E.  546,  and  cases  cited;  Thieme  & 
Wagner  Brew.  Co.  v.  Kessler  (1911),  47  Ind.  App.  284,  94 
N.  E.  338;  Schroder  v.  Meyer  (1911),  48  Ind.  App.  36,  95 
N.  E.  335,  and  cases  cited;  Bartholomew  v.  Crimes  (1912), 
51  Ind.  App.  614,  100  N.  E.  12. 

In  the  recent  case  of  Webster  v.  Bligh  (1912),  50  Ind. 

App.  56,  98  N.  E.  73,  it  is  said:    **When  an  appeal  is  taken 

to  this  court,  every  presumption  is  indulged  in  favor 

3.  of  the  correctness  of  the  judgment  of  the  trial  court. 
The  burden  is  on  appellant  to  show  error  in  the 
decision  and  judgment  appealed  from,  and  the  error  com- 
plained of  must  be  specifically  pointed  out,  substantially  in 
the  manner  provided  by  the  rules.  This  court  will  not 
search  the  record  for  errors  on  which  to  reverse  a  judg- 
ment." 

The  judgment  is  affirmed. 

XoTE.— Reported  In  100  N.  E.  302.     See,  also,  under  (1)  31  Cyc. 
82;  (2)  2  Cyc.  1013;  (3)  3  Cyc.  275. 
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Fife  v.  Ohio  Investbient  Company. 

[No.  7,778.     Filed  January  7,  1913.] 

1.  Chattel  Mortgages. — Priority, — EstoppcL — Where  the  mort- 
gagor of  chattels  removed  the  goods  to  another  county  without 
the  eonBeiit  of  the  mortgagee,  the  mere  fact  that  the  mortgagee 
acquiesced  iu  the  keeping  of  the  goods  in  the  county  to  which  they 
had  been  removed,  and  made  collections  from  the  mortgagor 
while  the  property  was  in  such  county,  and,  on  failure  of  the 
mortgagor  to  make  a  payment,  suggested  that  he  borrow  the 
money  to  make  such  payment,  and  received  part  of  the  money 
which  the  mortgagor  borrowed,  does  not  estop  the  mortgagee  from 
questioning  the  validity  of  a  second  mortgage  executed  for  the 
money  borrowed  pursuant  to  such  suggestion  and  recorded  in 
the  county  to  which  the  projierty  had  been  removed,    p.  111. 

2.  Chattel  Mortgages. — Application  of  Proceeds  of  Second  Mort- 
yage  to  Payment  of  Debt  Secured  by  First  Mortgage. — Subroga- 
tion,— Where  the  mortgagor  of  chattels  removed  the  goods  to 
another  county  without  the  consent  of  the  mortgagee,  and  the 
mortgagee  thereafter  acquiesced  in  such  removal  and  the  keep- 
ing of  the  property  in  the  county  to  which  it  had  been  removed, 
and,  on  failure  of  the  mortgagor  to  make  a  imyment,  suggested 
that  he  borrow  the  money  to  make  such  payment,  and  the  mort- 
gagor thereupon  borrowed  $S4  for  which  he  executed  a  mortgage 
on  the  goods  In  the  county  to  which  they  had  been  removed,  and 
applied  JP33  of  such  borrowed  money  to  the  payment  of  the  first 
debt,  leaving  $80  remaining  unpaid,  of  which  the  sum  of  $51.90 
was  still  unpaid  when  the  holder  of  the  second  mortgage  brought 
suit  to  recover  the  mortgaged  property,  such  facts  were  insuffi- 
cient to  entitle  the  second  mortgagee  to  subrogation  under  the 
first  mortgage,    p.  111. 

3.  Chattel  Mortgages. — Record, — Failure  to  Record  in  County 
Where  Mortgagor  Resides. — Effect. — ^The  failure  of  the  mortgagee 
of  chattels  to  rt'cord  the  mortgage  in  the  county  where  the  mort- 
gagor resided  at  the  time  of  its  execution,  as  reiiulred  by  §7472 
Burns  1908,  Acts  3897  p.  240,  renders  such  mortgage  void  as 
against  the  right  of  possession  of  one  holding  by  virtue  of  a 
prior  valid  mortgage,    pp.  112, 113. 

4.  Replfivin. — Proof  Essential  to  Maintain  Action, — To  maintain 
an  action  in  replevin,  the  plaintiff  must  show  that  he  has  a  right 
to  the  possession  of  the  property  he  seeks  to  recover,    p.  113. 

5.  Chattel  Mortgages. — Removal  of  Property. — Consent  of  Mort- 
gagee.— Effect. — ^The  removal  of  mortgaged  chattels  to  another 
county  without  the  consent  of  the  mortgagee,  does  not  invalidate 


NOVEMBER  TERM,  1912.  109 

Fife  V,  Ohio  Investment  Co. — 52  Ind.  App.  108. 

the  mortgage,  since  $2299  Burns  1908,  Acts  1905  p.  584,  §406, 
making  it  a  penal  offense  to  remove  mortgaged  property  from  the 
county  in  which  the  mortgagor  resides  without  the  written  con- 
sent of  the  mortgagee,  In  so  far  as  it  relates  to  the  personal  rights 
of  the  parties,  is  for  the  protection  of  the  mortgagee,  but  does 
not  affect  the  validity  of  the  mortgage,  p.  113. 
6.  Chattel  Mortgages.  —  Location  of  Property.  —  Residence  of 
Mortgagor. — ^The  presence  of  chattels  in  a  county  other  than 
that  of  the  residence  of  the  mortgagor  does  not  warrant  the 
assumption  that  the  mortgagor  resides  In  such  county,    p.  113. 

From  Miami  Circuit  Court;  Joseph  N.  Tillett,  Judge. 

Action  by  the  Ohio  Investment  Company  against  James 
fi.  Fife,  Prom  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Reversed. 

Antrim  &  McClintic  and  Blacklidge,  Wolf  &  Barnes,  for 
appellant. 
Jabez  T.  Cox  and  Claude  Y.  Andrews,  for  appellee. 

Felt,  J. — ^This  is  a  suit  in  replevin  brought  originally  by 
appellee  against  appellant  before  a  justice  of  the  peace  of 
Peru  township,  Miami  county,  Indiana.  At  the  trial  of  the 
case  in  the  Miami  Circuit  Court  a  special  finding  of  facts 
was  made  and  the  court  stated  its  conclusions  of  law  thereon 
in  favor  of  appellee.  A  motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  on  the  conclusions  of  law. 
The  errors  relied  on  question  the  correctness  of  each  con- 
clusion of  law  and  the  overruling  of  the  motion  for  a  new 
trial. 

The  finding  of  facts  states,  in  substance,  that  on  May  9, 
1908,  A.  A.  Warnick  executed  to  E.  E.  Hervert  a  prom- 
issory note  calling  for  $125,  and  to  secure  the  pay- 
ment thereof  executed  a  chattel  mortgage  on  two  horses, 
a  set  of  harness  and  a  moving  van;  that  said  mortgage 
was  duly  recorded  on  the  18th  day  of  May,  1908,  in  the 
recorder's  office  of  Howard  county,  Indiana,  in  which 
county  the  mortgagor  resided;  that  said  mortgagor  con- 
tinued to  reside  in  said  Howard  county  until  Septem- 
ber 17,  1908,  when  he  moved  to  and  became  a  resident  of 
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Miami  county,  Indiana;  that  on  May  17,  1908,  said  War- 
nick  removed  said  property  from  Howard  county  to  Miami 
county ;  that  on  the  17th  day  of  July,  1908,  in  said  Miami 
county  said  Warniek,  to  secure  a  loan  of  $84,  due  in  twelve 
monthly  instalments  of  $7  each,  mortgaged  to  appellee  said 
moving  van,  harness  and  one  of  said  horses ;  that  said  mort- 
gage was  duly  recorded  in  Miami  county,  that  on  the  19th 
day  of  October,  1909,  there  was  due  and  unpaid  on  said 
note  to  appellee  an  instalment  of  $7 ;  that  said  mortgage  pro- 
vided that  on  default  of  any  payment  due  on  said  note 
appellee  had  the  right  to  take  possession  of  said  mortgaged 
property,  and  the  same  should  thereupon  become  the  abso- 
lute property  of  appellee;  that  on  or  about  June  1,  1908, 
said  E.  E.  Hervert  assigned  and  delivered  to  Eikenberry 
Brothers,  of  Howard  county,  said  first  mortgage;  that  ap- 
pellant was  the  agent  of  said  assignees,  with  full  authority 
to  act  for  them  in  all  matters  appertaining  to  said  note  and 
mortgage;  that  on  October  19,  1908,  said  Warniek  notified 
appellee  to  take  possession  of  the  property  covered  by  its 
mortgage ;  that  on  said  day  appellant  came  to  Miami  county 
and  took  possession  of  said  mortgaged  property,  and  while 
the  same  was  in  his  possession  one  Crites,  as  agent  of  ap- 
pellee, before  the  commencement  of  this  suit,  demanded  of 
appellant  the  possession  thereof,  and  the  same  was  refused ; 
that  said  property  was  moved  from  Howard  county  to  Miami 
county,  without  the  knowledge  or  consent  of  the  mortgagee, 
his  said  assignees  or  their  said  agent,  but  the  same  was  by 
them  allowed  to  remain  in  said  county  without  objection 
until  October  19,  1908,  when  appellant  took  possession  there- 
of from  the  mortgagor  for  and  on  behalf  of  said  Eikenberry 
Brothers;  that  on  said  date  ** there  was  past  due  and  unpaid 
on  the  promissory  note"  secured  by  said  first  mortgage  the 
sum  of  $51.90;  that  on  and  after  September  17,  1908,  ap- 
pellant knew  said  mortgagor  w^as  a  resident  of  Miami  county, 
Indiana,  and  that  he  kept  said  property  in  that  county ;  that 
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the  value  of  said  property  is  $100  j  that  on  the  17th  day  of 
July,  1908,  appellant  demanded  from  said  mortgagor  a  pay- 
ment on  the  note  held  by  said  Eikenberry  Brothers,  and 
suggested  that  he  borrow  money  with  which  to  make  such 
payment;  that  acting  on  such  advice  said  Warnick  nego- 
tiated a  loan  from  appellee  and  executed  to  it  his  note  for 
$84,  secured  as  aforesaid,  and  on  July  18,  1908,  paid  to  ap- 
pellant out  of  the  money  so  obtained,  the  sum  of  $33 ;  that 
on  July  17,  1908,  appellee  had  no  knowledge  that  said  prop- 
erty had  been  mortgaged  in  Howard  county,  as  aforesaid. 

On  the  foregoing  facts  the  court  stated  its  conclusions  of 
law,  to  the  effect  that  appellee  was  on  October  19,  1908,  en- 
titled to  the  possession  of  said  property,  and  appellant  was 
not  entitled  to  the  possession  thereof. 

Appellant's  first  contention  is  that  as  against  his  right  of 
possession,  by  virtue  of  the  first  mortgage,  appellee  had  no 
valid  claim  to  the  property,  because  at  the  time  the  second 
mortgage  was  executed  the  mortgagor  was  a  resident  of 
Howard  county  and  the  mortgage  was  not  recorded  in  that 
county,  as  required  by  the  statute  (Acts  1897  p.  240,  §7472 
Bums  1908),  but  was  recorded  in  Miami  county. 

Appellee  contends  that  because  appellant  and  his 

1.  principal  acquiesced  in  the  keeping  of  the  property 
in  Miami  county  and  made  collections  from  the  mort- 
gagor while  the  property  was  in  the  latter  county,  and  be- 
cause appellant  suggested  that  the  mortgagor  borrow 

2.  money  with  which  to  make  a  payment  on  said  first 
mortgage,  and  actually  received  a  part  of  the  money 

so  obtained  from  appellee,  he  and  his  principal  are  estopped 
to  question  the  validity  of  the  second  mortgage,  and  appellee 
is  entitled  to  be  subrogated  to  the  righ'ts  of  appellant's  prin- 
cipal under  the  first  mortgage. 

It  is  not  shown  that  appellant  made  any  representations 
to  appellee  or  in  any  way  induced  it  to  make  the  loan  of  $84, 
or  even  knew  appellee  was  making  such  loan  until  after  it 
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was  made.  The  mere  suggestion  that  Warnick  borrow  the 
money  and  the  fact  that  appellant  received  a  part  of  the 
money  after  the  loan  was  procured,  is  insufficient  to  operate 
as  an  estoppel.  The  finding  shows  that  a  part  of  the  first 
mortgage  debt  had  been  paid  before  the  second  loan  was 
secured,  and  that  only  $33  of  the  $84  borrowed  from  ap- 
pellee was  paid  to  appellant;  that  after  such  payment  was 
made  there  remained  due  on  the  first  debt  about  $80,  and  at 
the  time  the  suit  was  begun,  $51.90.  These  facts  are  insuffi- 
cient to  give  appellee  the  right  of  subrogation  under  the  first 
mortgage.  Had  it  furnished  the  money  to  pay  the  whole 
debt  secured  by  the  first  mortgage  and  its  security  failed 
or  proved  insufficient,  the  claim  of  subrogation  would  stand 
upon  a  better  foundation.  Sheldon,  Subrogation  (2d  ed.) 
§§1-3 ;  27  Am.  and  Eng.  Ency.  Law  205 ;  Stuckman  v.  Boose 
(1897),  147  Ind.  402,  406,  46  N.  E.  680;  Heiney  v.  Lontz 
(1897),  147  Ind.  417,  423,  46  N.  E.  665;  Tonmsend  v.  Cleve- 
land Fire  Proofing  Co.  (1897),  18  Ind.  App.  568,  577,  47 
N.  E.  707. 

This  is  not  a  suit  between  the  mortgagor  and  the  mort- 
gagee, but  is  the  same  in  its  legal  aspect  as  a  suit  by  the 
mortgagee  of  the  second  mortgage  against  the  mortgagee  of 
the  first  mortgage. 

Appellee's  failure  to  record  its  mortgage  in  the  county 

where  the  mortgagor  resided  at  the  time  of  its  execution,  as 

against  appellant's  right  of  possession  based  on  a 

3.  valid  mortgage,  rendered  the  second  mortgage  void. 
§7472  Bums  1908,  Acts  1897  p.  240 ;  Sidener  v.  Bible 
(1873),  43  Ind.  230,  234;  Granger  v.  Adams  (1883),  90  Ind 
87;  Stengel  v.  Boyce  (1896),  143  Ind.  642,  645,  42  N.  E 
905;  Franklin  Nat  6ank,  v.  Whitehead  (1898).  149  Ind 
560,  582,  49  N.  E.  592,  39  L.  B.  A.  725,  63  Am.  St.  302 
Morris  v.  Ellis  (1896),  16  Ind.  App.  679,  683,  46  N.  E.  41 
State,  ex  rel,  v.  Origin  (1897),  16  Ind.  App.  555,  45  N.  E 
935. 
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To  maintain  a  suit  in  replevin  the  plaintiff  must 

4.  show  that  he  has  a  right  to  the  possession  of  the  prop- 
erty he  seeks  to  recover.    Briggs  v.  Fleming  (1887), 

112  Ind,  313, 14  N.  E.  86;  Ross  v.  Menefee  (1890),  125  Ind. 
432,  439,  25  N.  E.  545. 

The  fact  that  the  mortgagor  removed  the  property  from 

Howard  county  without  the  consent  of  the  mortgagee  or  his 

assignee,   and   the   further    fact   that  said   assignee 

5.  learned  of  such  removal  and  acquiesced  in  the  keeping 
of  the  property  in  Miami  county,  did  not  invalidate 

the  mortgage  recorded  in  Howard  county.  The  statute 
(Acts  1905  p.  584,  §406,  §2299  Bums  1908)  making  it  a 
penal  offense  to  remove  mortgaged  property  from  the  county 
in  which  the  mortgagor  resides  without  the  written  consent 
of  the  mortgagee  is  for  the  protection  of  the  mortgagee  in  so 
far  as  it  has  any  relation  to  the  personal  rights  of  the  par- 
ties, but  it  in  no  sense  invalidates  the  mortgage  when  the 
property  is  so  I'emoved. 

Appellee's  right  to  the  property  depended  wholly 
3.     on  the  validity  of  its  mortgage,  and  since  it  was  void 

as  against  the  claim  of  appellant  under  the  first  mort- 
gage, appellee  had  no  right  to  the  possession  of  the  property. 
The  provisions  of  the  statute  are  plain,  and  the  facts 
found  are  insufficient  to  overcome  its  positive  requirement 

that  such  a  mortgage  be  recorded  in  the  county  where 

6.  the  mortgagor  resides.    The  presence  of  property  in 
a  county  other  than  that  of  the  residence  of  the  mort- 
gagor does  not  warrant  the  assumption  that  the  mortgagor 
resides  in  such  county. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  lower  court  to  restate  its  conclusions  of  law  in  favor  of 
appellant  and  to  render  judgment  accordingly. 

Ibach,  C.  J,,  Adams,  Hottel,  Lairy  and  Rhea,  J  J,,  concur. 

Note.— .Reported  in  100  N.  E.  392.  See,  also,  under  (1)6  Cyc. 
1096— New  Anno.;  (3)  6  Cyc.  1083;  (4)  34  Cyc.  1501.     As  to  the 

Vou  52—8 
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right  of  subrogation,  see  99  Am.  St.  474.  As  to  the  registration  of 
chattel  mortgages,  see  21  Am.  St  282.  As  to  the  effect  of  the  de- 
fective recording  of  instruments  Ui)on  the  rights  of  third  persons, 
see  90  Am.  St.  807.  As  to  the  effect  on  the  lien  of  a  chattel  mort- 
gage of  the  removal  of  the  pro^ierty  from  the  i^ace  of  record  to 
another  town  or  county,  see  12  Ann.  Cas.  947. 


Terre  Haute,  Indianapolis  and  Eastern 
Traction  Company  v.  Maberry. 

[No.  7,770.    Filed  January  8,  1913.] 

1.  Railroads.  —  Interurhan.  —  Crosg'tng  Accident,  —  Complaint.  — 
Charge  of  Negligefice. — Sufficiency. — A  complaint.  In  an  action 
against  an  Interurban  railroad  company  for  the  death  of  plain- 
tiff's child  in  a  crossing  accident,  charging  that  the  motormau 
negligently  failed  to  sound  the  gong  with  which'  the  car 
was  equipped,  which  could  have  been  heard  by  a  person  approach- 
ing the  crossing  when  the  car  was  a  quarter  of  a  mile  away,  and 
negligently  ran  said  car  against  said  child,  thereby  causing  the 
injury,  sufficiently  charged  negligence  to  withstand  a  demurrer, 
p.  118. 

2.  Negligence. — Complaint. — General  Charge  of  "Segligence. — Suf- 
ficiency.— Objection  that  the  charge  of  negligence,  In  a  complaint 
for  personal  Injuries,  Is  not  specific,  can  only  be  taken  by  a 
motion  to  make  the  complaint  more  specific,  and,  in  the  absence 
of  such  motion,  a  complaint  stating  the  injury  and  alleging  that 
it  was  caused  as  a  consetiuence  and  solely  by  reason  of  defend- 
ant's negligence,  sufficiently  charges  actionable  negligence^  p.  118. 

3.  Uailboads. — Interurban. — Crossing  Accident. — Wilful  Injury. — 
Evidence. — In  an  action  against  an  Interurban  railroad  company 
for  the  death  of  plaintiff's  child,  evidence  showing  that  the 
motorman  saw  the  child  approaching  the  crossing  when  the  car 
was  about  a  quarter  of  a  mile  away,  and  watched  it  continuously 
until  within  about  fifty  or  one  hundred  feet  of  the  place  where 
the  injury  occurred,  before  sounding  the  whistle  or  making  any 
effort  to  stop  the  car,  and  that  he  knew  the  child's  attention  was 
diverted  from  the  approaching  car,  and  that  the  car  was  going 
at  a  speed  sufficient  to  drive  it  150  to  200  feet  beyond  the  point 
where  it  struck  the  boy,  was.  In  the  absence  of  any  reason  for 
the  motorman's  failure  to  sound  the  whistle  or  gong  In  time 
to  attract  the  child's  attention  before  reaching  the  point  of  danger, 
or  for  his  failure  to  stop  the  car  sooner,  sufficient  to  Justify  a 
finding  that  the  motorman's  conduct  was  wilful,    p.  119. 
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4.  Evidence. —  Wrongful  Acta. —  Intention, —  Presumptions, —  The 
rule  that  every  person  is  presumed  to  Intend  the  natural  and 
probable  consequences  of  his  wrongful  or  unlawful  acts  applies  in 
civil  as  well  as  in  criminal  cases,  and  such  intent  may  be  shown 
by  direct  evidence,  or  may  be  inferred  from  conduct  showing  a 
reckless  disregard  of  consequences  and  a  willingness  to  inflict  In- 
jury by  punwsely  and  voluntarily  doing  an  act  with  (knowledge 
that  some  one  is  unconsciously  or  unavoidably  in  a  situation  to 
be  Injured  thereby,    p.  120. 

5.  Appeal. — Rcvtciv. — Instructions. — Assumption  of  Facts. — An  in- 
struction assuming  a  fact  about  which  the  evidence  is  undis- 
puted is  not  erroneous,    p.  121. 

6  Railboads. — Jntcrurhan. — Crossing  Accident. — Injury  to  Child. — 
Instructions. — In  an  action  for  the  death  of  plaintifTs  child  by 
being  struck  by  an  inter  urban  ckr,  w^here  the  motorman  saw  the 
child  approaching  the  track  and  watched  it  continuously  from 
the  time  the  car  was  a  quarter  of  a  mile  away  until  within  fifty 
or  one  hundred  feet  from  the  place  where  the  Injury  occurred, 
without  signalling  the  approach  of  the  car  or  attempting  to 
stop  it,  an  instruction  that  "the  presumption  that  a  person  seen 
on  an  Interurban  car  track  or  approaching  the  track  will  leave 
it  or  not  enter  upon-  it  before  the  car  reaches  him,  cannot  be  in- 
dulged in  where  a  child  of  tender  years  is  seen  on  the  track  or 
Is  seen  approaching  it  apparently  unconsclouar  of  the  approach- 
ing car,'*  is  not  objectionable  as  being  mandatory  in  telling  the 
jury  not  to  consider  any  presumption  that  the  child  would  not 
come  on  the  track  in  front  of  the  car.    p.  122. 

7  Kailroads. — Interurban, — Duty  Toward  Persons  on  Tracks. — 
Children. — Where  a  person  is  seen  walking  on  the  track,  or  where 
there  is  nothing  to  prevent  the  motorman  from  seeing  one  in  that 
position,  especially  a  child,  and  such  person  is  unmindful  of 
the  approach  of  the  car,  the  motorman  is  bound  to  use  every  rea- 
sonable care  and  means  at  command  to  warn  him,  and,  if  nec- 
es.sary  to  avoid  a  collision,  to  stop  the  car.    p.  122. 

N.  Death. — Death  of  Child. — Measure  of  Damages. — Instructions. 
— An  Instruction,  in  an  action  by  a  father  for  the  wrongful  death 
of  his  child,  that  the  measure  of  plalntiflTs  damages  would  be  the 
reasonable  value  of  the  child's  services  from  the  date  of  its 
death  until  it  w(mld  have  become  twenty-one  years  of  age  less  the 
reasonable  exiK»nse  of  providing  it  with  the  ordinary  necessaries 
of  life  during  that  time,  is  not  objectionable  as  leading  the  jury 
ta  conclude  that  the  father  was  obliged  to  furnish  only  the  bare 
necessities  of  life,  since  the  word  "ordinary"  must  have  been 
understood  by  the  jury  as  synonymous  with  "usual'*  or  "cus- 
tomary."   p.  123. 
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0.  Appeal. — Revieic. — Instructions. — Consideration  as  a  Whole. — 
Instructious  given  in  a  case  sliould  be  considered  as  a  wliole,  and 
a  separate  instruction  will  not  be  held  erroneous  for  the  omission 
of  a  point  covered  by  otlier  instructions,    p.  123. 

10.  Appeal. — Revieic. — Objection  to  Evidence. — Although  appellant 
saved  exceptions  to  the  admission  of  certain  evidence,  and  to  the 
refusal  to  admit  certain  evidence,  where  no  specific  objection  is 
pointed  out,  and  none  is  disclosed  by  the  record,  no  error  can  be 
predicated  thereon,    p.  123. 

11.  Death. — Death  of  Child. — Damages, — Excessive  Damages. — A 
verdict  awarding  plaintiff  $3,000  for  the  de.ath  of  his  son,  sev^i 
and  one-half  years  old,  in  a  collision  with  au  interurbau  car,  is 
not  excessive,    p.  123. 

12.  Damages. — Excessive  Damages. — ^Damages  assessed  by  a  jury 
will  not  l>e  considered  excessive  unless  they  are  such  as  to  induce 
the  belief  that  the  Jury  in  awarding  them  acted  from  prejudice, 
passion,  partiality  or  corruption,    p.  123. 

From  Hendricks  Circuit  Court ;  James  L.  ClarJc,  Judge. 

Action  by  Amos  P.  Maberry  against  the  Terre  Haute,  In- 
dianapolis and  Eastern  Traction  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.     Affin^ied. 

BriU  cfe  Harvey  and  W.  H.  Latta,  for  appellant. 
Otis  E.  Oulley  and  Thomas  W.  Perkins,  for  appellee. 

Shea,  J. — This  was  an  action  by  appellee  against  appel- 
lant for  damages  for  the  death  of  appellee's  minor  son, 
caused  by  the  alleged  negligent  acts  of  appellant. 

The  complaint  was  in  two  paragraphs,  to  each  of  which 
appellant's  separate  demurrer  was  overruled.  Issues  were 
joined  by  a  general  denial  filed  to  each  paragraph  of  the 
complaint.  The  cause  was  tried  by  a  jury,  and  a  verdict 
rendered  in  favor  of  appellee.  Appellant  filed  a  motion  for 
a  new^  trial,  which  was  overruled,  and  judgment  rendered 
on  the  verdict. 

The  errors  assigned  are  as  follows:  (1)  The  overruling  of 
appellant's  demurrer  to  each  paragraph  of  the  complaint; 
(2)  the  overruling  of  appellant's  motion  for  a  new  trial. 

The  first  paragraph  of  the  complaint,  in  substance,  alleges 
that  appellant,  on  June  24,  1908,  owned  and  operated  an 
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interurban  railroad  through  Hendricks  county,  Indiana,  on 
which  cars  were  operated  by  electric  power ;  that  at  the  point 
where  the  accident  happened  appellant's  road  was  north  of 
and  adjacent  to  a  public  highway  lying  parallel  with  said 
railroad,  and  at  that  time  appellee,  with  his  family,  occupied 
a  residence  within  ten  feet  of  the  north  line  of  appellant's 
right  of  way,  fronting  toward  said  highway  and  right  of 
way.  There  was  no  fence  between  appellant's  road  and 
said  highway,  but  appellant  had  erected  and  was  maintain- 
ing a  fence  along  the  north  line  of  its  right  of  way,  im- 
mediately south  of  appellee's  residence,  with  an  opening 
therein  as  a  means  of  ingress  to  and  egress  from  appellee 's 
residence  across  said  track  to  a  mail-box  located  on  said 
highway,  which  mail-box  had  been  so  placed  by  appellee  to 
receive  his  mail  from  the  rural  carrier.  On  June  24,  1908, 
at  about  10 :20  a.  m.,  when  a  car  was  approaching  from  the 
west  on  appellant's  track,  appellee's  son,  Virgil,  seven  and 
one-half  years  old,  went  from  the  residence  across  the  track 
to  the  mail-box  to  get  mail.  The  place  where  the  child 
crossed  the  track  was  in  plain,  unobstructed  view  of  the 
motorman  operating  the  car  from  the  time  said  car  came 
within  a  quarter  of  a  mile  west  of  said  crossing,  continuously 
until  it  reached  said  crossing.  The  car  was  equipped  with  a 
gong^  and  a  whistle  that  could  be  heard  for  more  than  a 
quarter  of  a  mile  when  properly  operated,  and  it  was  the 
duty  of  the  motorman  to  keep  a  close  watch  ahead  as  he 
approached  the  crossing,  and  to  sound  the  gong  and  blow' 
the  whistle  to  warn  any  one  who  might  be  in  the  act  of 
crossing  of  the  approach  of  said  car;  ''that  said  defendant, 
by  its  motorman,  agents  and  servants,  disregarding  its  duty 
and  obligations  as  aforesaid,  unlaw  fully,  carelessly  and  neg- 
ligently failed,  neglected  and  refused  to  sound  the  gong  or 
blow  the  whistle  that  was  on  said  car  to  warn  said  child 
of  its  approach,  and  of  the  danger  said  child  was  in,  but  that 
said  defendant,  by  its  motorman,  agents  and  servants,  unlaw- 
fully carelessly  and  negligently  ran  said  car  upon  and 
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against  said  child  with  great  force  and  violence  and  thereby 
inflicted  upon  said  child  severe,  permanent  and  lasting  in- 
juries from  which  said  child  died."  Appellee  is  the  father 
of  said  Virgil  Maberry,  and  entitled  to  his  services  until 
he  became  of  age,  and  by  the  wrongful  acts  of  appellant  he 
has  been  deprived  of  said  services. 

The  second  paragraph  of  complaint  is  substantially  the 
same  as  the  first,  except  that  it  is  alleged  therein  that  ap- 
pellant, by  its  motorman,  agents  and  servants,  wilfully  ran 
its  car  against  said  Virgil  Maberry,  and  injured  him,  from 
which  injuries  he  died,  etc. 

Objection  is  made  to  the  first  paragraph  of  the  complaint, 

because,  it  is  urged,  the  specific  acts  of  negligence  are  not 

sufficiently  set  out,  and  that  no  acts  are  complained 

1.  of  as  the  proximate  cause  of  the  injury.  It  would  re- 
quire much  discrimination  and  refinement  of  expres- 
sion to  say  that  specific  acts  of  negligence  are  not  alleged, 
but  we  may  safely  say  this  paragraph  contains  the  general 
allegation  that  there  was  a  negligent  failure  to  sound  the 
gong  with  which  the  car  was  equipped,  which  could  have 
been  heard  by  a  person  approaching  said  crossing  when  said 
car  was  a  quarter  of  a  mile  or  more  away,  and  that  said 
motorman  negligently  and  carelessly  failed  to  sound  said 
gong,  and  negligently  ran  said  car  against  said  child, 
thereby  causing  the  injury.  The  general  allegation  is  suffi- 
cient to  withstand  a  demurrer. 

Section  343  Burns  1908,  Subd.  2,  §338  R.  S.  1881,  on  the 
subject  of  the  complaint,  says  it  shall  contain  "a  statement 
of  the  facts  constituting  the  cause  of  action,  in  plain  and 
concise  language,  without  repetition,  and  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended." 

While  the  paragraph  of  complaint  cannot  be  said  to  be  a 
model  pleading,  it  contains  the  general  allegation  of 

2.  the  negligence  of  appellant,  resulting  in  the  injury 
complained  of,  and  is  good  as  against  a  demurrer. 
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It  is  settled  by  an  unbroken  line  of  decisions  that  objection 
for  the  cause  stated  can  be  taken  only  by  a  motion  to  make 
the  complaint  more  specific.  It  is  decided  in  Louisville,  etc, 
R.  Co.  V.  Jones  (1886),  108  Ind.  551,  9  N.  E.  476,  that  a 
complaint  to  recover  for  personal  injury  is  sufficient  to  with- 
stand a  demurrer,  under  the  statutes  of  this  State,  when  it 
characterizes  the  act  which  resulted  in  the  injury  as  having 
been  negligently  or  carelessly  done,  without  alleging  the 
specific  facts  consrtituting  the  negligence.  See,  also,  Lake 
Erie,  etc.,  R.  Co.  v.  Fike  (1905),  35  Ind.  App.  554,  74  N.  E. 
636;  Cincinnati,  etc.,  R.  Co.  v.  Gaines  (1886),  104  Ind.  526, 
4  N.  E.  34,  5  N.  E.  746,  54  Am.  Rep.  334 ;  Louisville,  etc., 
R.  Co.  V.  Krinning  (1882),  87  Ind.  351.  In  the  absence  of  a 
motion  to  make  more  specific,  a  complaint  stating  decedent's 
injury  and  alleging  that  it  was  caused  as  a  consciiuence  and 
solely  by  reason  of  defendant's  negligence,  suflBciently 
charged  actionable  negligence.  IndAanapolis,  etc..  Traction 
Co.  V.  Newhy  (1910),  45  Ind.  App.  540,  90  N.  E.  29,  9rN.  E. 
36;  Princetan  Coal,  etc.,  Co.  v.  Roll  (1904),  162  Ind.  115,  66 
K  E.  169;  Coddington  v.  Cwnaday  (1901),  157  Ind.  243,  61 
N.  E.  567. 

The  second  paragraph  of  the  complaint  is  based  on  the 
alleged  wilful  misconduct  of  appellant's  servants,  and  is 
sufiScient  to  withstand  a  demurrer.  The  demurrers  were 
properly  overruled. 

In  support  of  the  motion  for  a  new  trial,  appellant  insists 
that  the  evidence  fails  utterly  to  sustain  the  charge  of  wil- 
fulness. On  this  issue,  the  verdict,  it  insists,  is  contrary' 
to  law,  and  therefore  appellant's  second  instruction  ten- 
dered, and  refused  by  the  court,  which  peremptorily  di- 
rected the  jury  to  return  a  verdict  for  the  defendant,  should 
have  been  sustained. 

The  evidence  disclosed  that  the  motorman  did  see  this  boy 
approaching  the  track,  when  the  motorman  was  a  dis- 

3.  tance  of  almost  a  quarter  of  a  mile  away,  and  that  he 
watched  him  continuously  until  within  fifty  or  one 
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hundred  feet  of  the  point  where  the  boy  was  struck  before 
sounding  the  whistle  or  making  any  effort  to  stop  the  car ; 
that  he  knew  the  boy's  attention  was  directed  to  a  postal 
which  he  received  from  the  mail-carrier,  and  was  conveying 
to  his  home.  No  reason  is  given  by  the  motorman,  or  shown 
by  the  evidence  in  any  form,  for  the  failure  to  sound  the 
whistle  or  the  gong  at  a  sufficient  distance  to  attract  the 
boy's  attention  before  he  had  reached  the  point  of  danger. 
The  car  was  going  at  a  speed  sufficient  to  drive  it  from  150 
to  200  feet  beyond  the  point  where  it  struck  the  boy.  No 
reason  is  given  for  the  failure  to  stop  the  car  sooner.  Under 
numerous  authorities,  it  is  the  judgment  of  this  court  that 
the  jury  might  very  well  have  concluded  that  the  conduct  of 
the  motorman  was  wilful. 

In  the  case  of  Gregory  v.  Cleveland,  etc.,  R.  Co.  (1887), 

112  Ind.  385, 14  N.  B.  228,  it  is  said:  *'As  a  rule  of  evidence, 

the  presumption  that  every  person  intends  the  natural 

4.  and  probable  consequences  of  his  wrongful  or  un- 
lawful acts  applies  as  well  in  civil  as  in  criminal  cases ; 
hence,  the  unlawful  intent  may  be  shown  by  direct  evidence, 
or  it  may  be  inferred  from  conduct  which  shows  a  reckless 
disregard  of  consequences,  and  a  willingness  to  inflict  in- 
jury, by  purposely  and  voluntarily  doing  an  act,  with  knowl- 
edge that  some  one  is  unconsciously  or  unavoidably  in  a 
situation  to  be  injured  thereby.  An  act  which  in  itself 
might  be  lawful  becomes  unlawful  when  done  in  a  manner 
or  under  circumstances  which  charge  the  actor  with  knowl- 
edge that  it  will  result  in  injury  to  some  one.  Palmer  v. 
Chicago,  etc.,  R.  Co.  [1887],  112  Ind.  250  [14  N.  E.  70] ; 
LouisviUe,  etc,  R.  Co.  v.  Ader  [1887],  110  Ind.  376  [11  N. 
E.  437] ;  LouisviUe,  etc.,  R.  Co.  v.  Bryan  [1886],  107  Ind. 
51  [7  N.  E.  807] ;  Belt  R.,  etc.,  Co.  v.  Mann  [1886],  107  Ind. 
89  [7  N.  E.  893] ;  Pennsylvamda  Go.  v.  Smith  [1884],  98 
Ind.  42.'* 

In  the  case  of  Cleveland,  etc.,  R.  Co.  v.  Starki  (1910),  174 
Ind.  345,  349,  92  N.  E.  54,  it  is  said:  ''It  must  be  made  to 
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appear  that  the  act  or  omission  which  caused  the  death  was 
wilful  or  intentional,  and  of  such  a  character  as  that  such 
death  must  reasonably  have  been  anticipated  as  the  natural 
and  probable  consequence  of  the  act;  that  is,  decedent  was 
in  a  position  of  imminent  peril  and  unconscious  thereof,  or 
unable  to  extricate  himself  therefrom,  and  that  the  engineer 
in  charge  of  the  train  had  knowledge  of  such  facts,  and 
power  and  opportunity  to  stop  the  train  or  avoid  the  col- 
lision, but  intentionally  omitted  to  do  so,  and  with  such 
knowledge,  power  and  opportunity  wilfully  ran  such  train 
over  the  crossing  in  utter  disregard  of  consequences."  (Cit- 
ing authorities.)  The  motion  for  peremptory  instruction 
was  properly  overruled. 

Instruction  No.  1,  tendered  by  appellee,  is  objected  to  on 
the  ground  that  it  assumes  facts  which  should  properly  be 
submitted  to  the  jury.  The  instruction  reads  as  fol- 
5.  lows:  **I  instruct  you  that  if  you  find  by  a  fair  pre- 
ponderance of  the  evidence  that  the  motorman  who 
was  operating  the  car  that  struck  Virgil  Maberry  on  the  24th 
day  of  June  1908,  which  inflicted  injuries  that  caused  his 
death  saw  the  said  Virgil  Maberry  on  the  track  (or  saw  him 
near  or  approaching  the  track  with  his  mind  occupied  in  a 
way  that  the  said  Virgil  Maberry  was  not  aware  of  the  ap- 
proach of  the  car  or  if  the  said  motorman  had  reason  to 
believe  that  he  was  not  aware  of  the  approach  of  said  car 
and  was  not  aware  of  the  danger  which  he  was  in)  it  was 
then  the  duty  of  said  motorman  to  exercise  ordinary  care 
and  it  was  the  duty  of  said  motorman  not  only  to  warn  said 
child  of  the  approach  of  the  car  by  sounding  the  whistle  on 
the  car  but  it  was  his  duty  as  soon  as  he  saw  that  said  child 
was  not  aware  of  the  danger  he  was  in  to  place  his  car  under 
control  if  he  could  do  so,  and  if  possible  and  necessary,  to 
stop  his  car  in  order  to  avoid  a  collision."  The  portion  of 
this  instruction  which  might  be  criticised  as  assuming  facts 
is  *'that  the  motorman  who  was  operating  the  car  that  struck 
Virgil  Maberry  on  the  24th  day  of  June  1908,  which  in- 
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flicted  injuries  that  caused  his  death/'  etc.  The  fact  that 
the  motorman  was  operating  the  car  which  inflicted  the  in- 
jury which  caused  the  death  of  Virgil  Maberry  is  wholly 
undisputed,  therefore  no  error  occurred  in  assuming  it  in 
the  instruction. 

Instruction  No.  3  tendered  by  appellee  and  given  by  the 

court,  to  which  exception  was  duly  saved,  reads  as  follows: 

''The  presumption  that  a  person  seen  on  an  inter- 

6.  urban  car  track  or  approaching  the  track  will  leave 
it  or  not  enter  upon  it  before  the  car  reaches  him  can- 
not be  indulged  in  where  a  child  of  tender  years  is  seen  on 
the  track  or  is  seen  approaching  it  apparently  unconscious 
of  the  approaching  car." 

Appellant  complains  that  this  instruction  is  mandatory, 
namely,  in  telling  the  jury  it  cannot  consider  any  presump- 
tion that  the  child  would  not  come  on  the  track  in  front  of 
the  car.    The  objection  to  this  instruction  is  not  well  taken. 
The  courts   everywhere   have   uniiBormly   held   th^at 

7.  where  a  person  is  seen  walking  on  the  track,  or  where 
there  is  nothing  to  prevent  the  motorman  from  see- 
ing one  in  that  position,  and  such  person  is  unmindful  of  the 
approach  of  the  car,  it  becomes  the  motorman 's  duty  to  exer- 
cise every  reasonable  care  and  means  at  his  command  to 
warn  the  person,  if  possible,  and  if  necessary,  he  should 
stop  the  car  to  avoid  a  collision.  If  the  person  is  a  child, 
he  must  take  that  fact  into  consideration.  Indianapolis,  etc. 
Traction  Co.  v.  Smith  (1906),  38  Ind.  App.  160,  77  N.  E. 
1040;  Lalie  Erie,  etc.,  R,  Co,  v.  Juday  (1898),  19  Ind.  App. 
436,  49  N.  E.  843;  Indianapolis,  etc.,  Traction  Co,  v.  Kidd 
(1906),  167  Ind.  402,  79  N.  E.  347,  7  L.  R.  A.  (N.  S.)  143, 
10  Ann.  Cas.  942;  Citizens'  St,  R.  Co,  v.  Lowe  (1895),  12 
Ind.  App.  47,  39  N.  E.  165 ;  Saylor  v.  Union  Traction  Co, 
(1907),  40  Ind.  App.  381,  81  N.  E.  94;  Indianapolis  St,  R. 
Co.  V.  Schomberg  (1905),  164  Ind.  Ill,  72  N.  E.  1041. 

Objection  is  made  to  the  instruction  given  by  the  court 
on  its  own  motion  on  the  measure  of  damages.  The  instruc- 
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tion  reads  as  follows:  *^If  the  plaintiff  is  entitled  to 

8.  recover  the  measure  of  his  damages  would  be  the  rea- 
sonable value  of  the  services  of  his  son  Virgil  from 

the  date  of  his  death  until  he  became  twenty-one  years  of 
age  less  the  reasonable  expense  of  providing  him  with  the 
ordinary  necessaries  of  life  during  that  time. "  This  instruc- 
tion is  criticised  because  the  court  uses  the  words  **  ordinary 
necessaries  of  life."  It  is  urged  that  the  jury  might  have 
concluded  that  the  father  was  obliged  to  furnish  only  the 
bare  necessities  to  sustain  life.  The  word  ** ordinary''  is 
synonymous  with  *' usual,"  ''customary."  The  jury  must 
be  given  credit  for  knowledge  of  the  usual  and  ordinary 
meaning  of  words,  and  therefore  it  could  not  have  been  mis- 
led by  the  instruction,  as  it  is  not  susceptible  of  the  narrow 
construction  put  on  it  by  appellant's  counsel. 

The  instructions  tendered  by  appellant  and  given  by  the 

court,  taken  in  connection  with  all  the  other  instructions  in 

the  case,  fairly  and  fully  state  the  law%  as  the  instruc- 

9.  tions  must  be  taken  as  a  whole,  and  separate  instruc- 
tions should  not  be  selected  and  held  to  be  erroneous, 

if  an  omitted  point  is  covered  by  other  instructions  in  the 
case. 

Exceptions  were  saved  by  appellant  to  the  admission  of 

certain  evidence  tendered  by  appellee  and  admitted  by  the 

court.     Exceptions  were  also  saved  by  appellant  to 

10.  the  refusal  of  the  court  to  admit  certain  evidence  ten- 
dered, but  as  no  specific  objection  is  pointed  out,  and 

this  court  finds  none  in  the  rulings  of  the  trial  court,  no 
error  can  be  predicated  thereon. 

The  jury  returned  a  verdict  for  $3,000.    Objection 

11.  is  made  that  the  amount  is  excessive.    The  court  can- 
not say  that  the  damages  awarded  by  the  jury  are 

excessive.    Damages  assessed  by  the  jury  will  not  be  consid- 
ered as  excessive  unless  they  are  such  as  to  induce  the 

12.  belief  that  the  jurj'  in  awarding  them  acted  from 
prejudice,  passion,  partiality  or  corruption.    Indian- 
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apolis  Traction,  etc.,  Co.  v.  Smith,  supra;  Toledo,  etc.,  R.  Co, 
V.  Pavey  (1906),  39  Ind.  App.  284,  79  N.  E.  529;  City  of 
Columbus  V.  Allen  (1907),  40  Ind.  App.  257,  81  N.  E.  114. 

The  evidence  supports  the  verdict.  The  motion  for  a  new 
trial  was  properly  overruled. 

Judgment  affirmed. 

Note. — ^Reported  in  100  N.  E.  401.  See,  also,  under  (1)  36  Qyc. 
1573;  (2). 29  Cyc.  570;  (3)  3G  Cyc.  1600;  (4)  16  Cyc.  1081;  (5) 
38  Cyc.  1667;  (6)  36  Cyc.  1632;  (7)  36  Cyc.  1521 ;  (8)  13  Cyc.  385: 
(9)  38  Cyc.  1778;  (10)  2  Cyc.  1044;  (11,  12)  13  Cyc.  375.  As  to 
the  negligence  in  dealing  witli  children,  see  49  Am.  St  406.  As  to 
the  measure  of  damages  recoverable  by  a  parent  for  the  death  of  a 
minor  child  by  \iTongful  act,  see  Ann.  Cas.  1912  C  58.  On  the  right 
of  persons  in  charge  of  train  to  presume  that  child  will  get  out  of 
danger,  see  6  L.  R.  A.  (N.  S.)  283.  As  to  the  question  of  negligent 
operation  of  train  at  crossing  as  ground  of  liability  for  l^illing  or 
injuring  child,  incapable  of  contributory  negligence,  that  was 
aware  of  train's  approach,  see  34  L.  R«  A.  (N.  S.)  645. 


Wagner  v.  McCool  bt  al, 

[No.  7,779.     Filed  January  9,  1913.] 

1.  pRiNCffAL  AND  Ageitt. — Authority  of  Agent. — Evidence. — 8uf- 
ficiency. — In  an  action  to  quiet  plaintifFs'  title  to  real  estate  held 
by  defendant  under  a  deed  conveying  the  land  as  security  for  a 
loan  made  to  plaintifTs,  and  to  compel  a  reconveyance,  where 
plaintilfs  had  repaid  the  loan  to  an  attorney  by  whom  such  loan 
had  been  made  for  defendant,  evidence  showing  that  interest  pay- 
ments had  been  made  to  such  attorney  and  credited  on  the  note 
by  defendant;  that  on  plaintiffs  offering  to  repay  the  loan  at  a 
semi-annual  interest  date  such  attorney  informed  them  that  he 
could  not  accept  payment  except,  at  an  anniversary  date,  that 
shortly  before  the  next  anniversary  date,  defendant,  at  the  re- 
quest of  8uch  attorney  and  to  enable  him  to  "loolc  something 
up,"  left  with  him  the  papers  connected  with  such  loan,  that  when 
plaintiffs  went  to  the  office  of  such  attorney  to  repay  the  loan,  the 
attorney  was  not  in,  and,  on  being  called  by  telephone,  directed 
plaintiffs  to  leave  a  check  for  tlie  amount  and  said  that  he  would 
send  them  the  papers  to  which  they  were  entitled,  and  that 
plaintiffs  then  left  a  check  for  the  amount  at  the  office  of  such 
attorney,  who  cashed  the  same  and  disappeared,  was  sufficient 
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to  JUE'tify  a  findiug  that  such  attorney  was  at  no  time  acting  as 
the  agent  of  plaintiffs,  but  was  the  agent  of  the  defendant, 
pp.  127. 135. 

2.  Principajl  and  Agent. — Authority  of  Agent, — Evidence, — Letter 
Written  hy  Agent. — A  letter  written  by  an  attorney,  who  had 
negotiated  a  loan  for  defendant,  informing  plaintiffs  that  he 
could  not  accept  payment  of  the  principal  at  a  semi-annual  Inter- 
est date,  that  under  the  contract,  from  which  he  quoted,  such 
payment  could  be  made  only  at  an  anniversary  date,  and  aslviug 
plaintiffs  to  remit  the  amount  of  the  Interest  payment,  though 
not  constituting  evidence  establishing  the  agency  of  such  attorney, 
is  lmix)rtaut  as  tending  to  show  that  he  had  possession  of  the 
pai)ers  connected  with  the  loan  and  was  assuming  to  act  in  the 
matter  of  the  collection  of  the  note  In  question  previous  to  the 
time  of  its  payment,    p.  133. 

3.  Principal  and  Ag£NT. — Authority  of  Agent, — Appardht  Author- 
ity.— Where  the  acts  of  a  principal  are  such  as  to  justify  innocent 
third  persons,  who  have  relied  thereon,  in  believing  that  the  agent 
is  authorized  to  do  that  which  he  does,  although  the  agent  In  fact 
had  no  such  authority,  the  principal  is  bound  thereby,  under  the 
rule  that  where  one  of  two  innocent  persons  must  suffer  because 
of  the  betrayal  of  a  trust  reix)sed  in  a  third,  the  i)erson  most  at 
fault  must  l)ear  the  loss.    p.  134. 

From  Vanderburgh  Circuit  Court ;  C  A.  DeBruler,  Judge. 

Action  by  Henry  P.  McCool  and  another  against  Margaret 
AVagner.  From  a  judgment  for  plaintiffs,  the  defendant  ap- 
peals.   Affirmed. 

Henry  Kisier,  W.  D.  Robinson  and  W,  E,  Stilwell,  for 
appellant. 

Albert  W,  Funkhouser  and  Arthur  F,  Funkhouser,  for 
appellees. 

HoTTEL,  J. — The  complaint  in  this  case  is  in  one  para- 
graph and  avers,  in  substance,  that  on  the  6th -day  of  Janu- 
ary, 1908,  appellees  were  the  owners  of  certain  described  real 
estate,  which  they  on  said  day,'  by  a  deed  of  general  war- 
ranty, conveyed  to  appellant  to  secure  the  payment  of  a 
note,  for  the  sum  of  $500,  on  said  day  executed  by  appellees 
as  evidence  of  a  loan  then  made  by  appellant  to  appellees : 
that  at  the  same  time  and  as  a  part  of  the  same  transaction 
the  appellant  by  her  agreement  in  writing,  which  is  set  out 
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in  said  complaint,  agreed  to  reconvey  said  real  estate  to 
appellees  on  full  payment  by  them  of  the  loan  evidenced  by 
said  note  according  to  the  terms  and  conditions  of  said 
agreement;  that  said  agreement  provided  that  such  note 
might  be  paid  by  appellees  **on  any  annual  anniversary  of 
said  contract;''  that  on  the  5th  day  of  January,  1909,  ap- 
pellees fully  paid  said  note,  and  performed  all  the  condi- 
tions of  said  contract  on  their  part  to  be  performed,  and 
demanded  a  reconveyance  of  said  real  estate  by  quitclaim 
deed,  which  appellant  refused. 

Appellees  ask  that  appellant  be  compelled  to  execute  to 
appellees  a  deed  to  the  real  estate  so  conveyed  by  them,  that 
they  be  declared  to  be  the  owners  of  the  same,  and  that  their 
title  thereto  be  quieted.  A  demurrer  to  this  complaint  was 
overruled,  and  appellant  filed  her  answer  in  denial  and  a 
cross-complaint.  The  cross-complaint  alleges  the  execution* 
and  delivery  of  the  several  instruments  mentioned  in  the 
complaint,  and  sets  out  each,  and  avers,  in  substance,  that 
the  deed  mentioned  was  executed  to  secure  the  payment  of 
the  note,  and  that  it  and  the  written  agreement  to  reconvey 
were  intended  as  a  mortgage  and  should  be  so  construed. 

The  averments  of  the  complaint  and  cross-complaint  are 
in  substance  and  effect  the  same,  except  that  the  complaint 
avers  the  payment  of  the  note  and  compliance  with  the  terms 
of  the  agreement,  and  asks  a  reconveyance  of  the  real  estate 
according  to  the  terms  of  the  agreement,  and  that  appellees' 
title  be  quieted  therein,  while  the  cross-complaint  alleges 
that  the  note  is  unpaid  and  other  violations  of  the  terms 
of  said  agreement,  and  asks  that  the  deed  be  declared  a 
mortgage  and  for  a  foreclosure  and  sale  of  the  mortgaged 
premises  to  satisfy  the  debt.  A  denial  to  the  cross-complaint 
closed  the  issues.  Pursuant  to  the  request  of  appellant,  the 
court  made  a  special  finding  of  facts  and  stated  its  con- 
clusions of  law  thereon.  On  this  finding  there  was  judgment 
for  appellees. 
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A  motion  for  a  new  trial  filed  by  appellant  was  overruled 
and  exceptions  properly  saved. 

The  assigned  error  presenting  the  ruling  on  this  motion 
is  the  only  question  discussed  in  appellant's  brief.  In  fact, 
the  only  question  presented  by  appellant's  counsel  in  their 
brief  under  their  points  and  authorities  or  discussed  in  their 
argument  is  the  sufficiency  of  the  evidence  to  sustain  the 
decision. 

There  is  little  dispute  between  appellant  and  appellees 

as  to  any  issue  of  law  or  of  fact,  except  that  relating  to  the 

question  of  the  agency  of  the  attorney  to  whom  ap- 

1.  pellees  executed  the  check  given  in  payment  of  the 
debt  represented  by  the  note  given  by  appellees  to 
appellant.  Inasmuch  as  the  facts  found  by  the  court,  except 
the  ultimate  fact  of  agency,  hereinafter  referred  to,  are, 
in  effect,  conceded  by  appellant  to  be  supported  by  the  evi- 
dence, instead  of  attempting  to  set  out  the  evidence,  we  will 
set  out  the  findings  based  thereon,  which  we  think  important 
in  determining  the  question  here  involved.  They  are,  in 
substance,  as  follows : 

Appellees  about  the  last  of  December,  1907,  having  there- 
tofore been  informed  that  Louis  J.  Herman,  a  practicing  at- 
torney of  the  city  of  Evansville,  had  a  client  or  clients  who 
had  money  to  loan,  applied  to  said  Herman  for  a  loan  of 
5^500,  and  on  the  6th  day  of  January,  1908,  appellees  bor- 
rowed of  appellant  said  sum,  for  which  they  executed  to 
appellant  their  note  for  that  amount,  payable  three  years 
after  date  at  the  Commercial  Bank,  Evansville,  Indiana,  with 
7  per  cent  interest  after  date.  Neither  of  appellees  had  any 
personal  acquaintance  with  the  appellant.  They  had  never 
seen  her,  and  had  no  conversation  or  dealings  with  her,  ex- 
cept through  said  Herman.  The  execution  and  delivery  of  the 
other  papers  mentioned  in  the  complaint  are  found  and 
their  contents  set  out,  and  the  findings  then  proceed,  in 
substance,  as  follows:  (4)  and  (5)   That  before  making  said 
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loan  said  Herman,  on  behalf  of  appellant,  examined  the 
abstract  of  title  to  the  real  estate  described  in  said  deed, 
and  personally  examined  the  property  therein  described, 
with  a  view  of  determining  its  value  as  security  for  said 
loan,  prepared  the  note,  the  deed  and  the  title  bond  here- 
inabove referred  to,  and  took  the  acknowledgment  on  the 
deed  as  a  notary  public.  (6)  That  on  the  delivery  of  the 
papers  above  set  out  said  Herman  gave  to  appellees  his  per- 
sonal check  for  $490  retaining  out  of  the  loan  $10  to  cover 
his  services  in  connection  with  making  the  loan.  (7)  That 
appellant  made  said  loan  to  appellees  through  said  Herman, 
either  under  instructions  from  hersdf  directly  or  by  one 
Bernard  Ewers,  in  whose  home  appellant  then  lived  as  his 
housekeeper,  and  she  continued  to  reside  with  said  Ewers 
until  his  death  on  the  23rd  day  of  December,  1908.  (8)  In 
making  said  loan  appellant  entrusted  the  preparation  of  the 
note  and  other  papers  securing  the  loan  to  said  Herman, 
and  relied  solely  on  his  judgment  as  to  the  title  of  the  prop- 
erty described  in  the  complaint  and  as  to  the  value  thereof, 
and  as  to  its  sufficiency  as  security  for  said  loan.  (9)  and 
(10)  On  and  continuously  since  the  6th  day  of  January, 
1908,  appellees  have  resided  in  the  city  of  Evansville,  when* 
the  property  described  in  the  complaint  is  located.  (11) 
Said  Herman  disappeared  from  Evansville  on  the  9th  day 
of  January,  1909,  and  has  not  since  been  seen  or  heard  of 
by  any  of  the  parties  to  this  suit.  (12)  On  the  1st  day  of 
July,  1908,  appellees  by  the  check  of  Henry  McCool  pay- 
able to  ** Louis  J.  Herman,  Atty.,'*  paid  to  said  Herman 
$17.50,  the  interest  on  said  note,  and  appellant  credited 
said  payment  by  indorsement  on  the  back  of  said  note  on 
the  6th  day  of  July,  1908 ;  said  check  was  for  $94.50,  and 
included  $77  interest  on  another  loan  which  appellees  then 
had  from  Bernard  Ewers,  as  well  as  the  $17.50  interest  on 
the  loan  which  they  had  received  from  appellant.  (13) 
Shortly  before  the  30th  day  of  June,  1908,  appellees  offered 


NOVEMBER  TERM,  1912.  129 

Wftgner  t\  McCool — 52  Ind.  App.  124. 

to  pay  said  Herman  said  note,  but  be  refused  to  accept  the 
same,  because  said  note  was  not  then  due,  and  under  the 
terms  of  the  contract  and  loan  appellees  had  the  privilege 
of  paying  said  note  only  at  an  annual  anniversary  thereof, 
and  January  6,  1909,  was  such  anniversary.  (14)  At  and 
since  the  time  said  loan  of  $500  was  made  to  appellees,  and 
from  five  to  seven  years  prior  thereto,  said  Herman  had 
acted  for  appellant,  as  her  agent  and  attorney  for  the  nego- 
tiation and  collection  of  other  loans  in  Vanderburgh  county. 
(15)  Said  note  for  $500  was  never  deposited  at  the  Com- 
mercial Bank,  Evansville,  Indiana,  for  payment  or  collec- 
tion. (17)  On  January  5,  1909,  appellee  Henry  P.  McCool 
called  at  the  office  of  said  Herman,  in  the  city  of  Evansville, 
for  the  purpose  of  paying  said  note.  Said  Herman  was  not 
then  at  his  office,  but  was  at  the  courthouse,  and  by  tele- 
phone directed  said  McCool  to  leave  his  check  for  $517.50, 
in  full  payment  of  said  note  and  loan,  at  the  office  of  said 
Herman,  and  promised  said  McCool  to  send  to  his  (Mc- 
Cool's)  office  the  papers  in  connection  with  said  loan,  and 
to  which  he  was  entitled  on  the  payment  of  the  same ;  that 
thereupon  said  McCool  delivered  to  said  Herman  his  check 
on  the  Mercantile  National  Bank  of  Evansville,  Indiana, 
dated  January  5,  1909,  for  $517.50,  payable  to  **  Louis  J. 
Herman,  Atty."  A  few  days  thereafter  said  papers,  ex- 
cept a  deed  from  appellant  to  appellees,  were  sent  to  appel- 
lees by  the  stenographer  in  charge  of  and  employed  in  the 
office  of  said  Herman.  Said  Herman  had  then  left  the  city, 
and  the  stenographer  was  not  authorized  by  appellant  or 
by  said  Herman  to  send  the  papers  to  said  McCool.  (18) 
At  the  time  of  the  execution  and  delivery  of  said  check  said 
Herman  was  in  possession  of  said  note  for  $500  and  other 
papers  connected  with  the  loan,  except  a  deed  from  said 
appellant  to  appellee.  (19),  (20)  and  (21)  Said  note,  with 
other  papers  relating  to  the  loan,  had  been  delivered  to  said 
Herman  by  appellant  on  or  about  December  18,  1908,  and 
V<Hi.52— 9 
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remained  coutinuously  in  his  possession  until  delivered  to 
appellees.  At  the  time  appellant  delivered  said  note  and 
other  papers  to  said  Herman  he  asked  for  them,  and  stated 
to  appellant  that  he  wanted  to  examine  them  and  to  '4ook 
something  up,"  and  she  then  knew  that  said  Herman  had 
prepared  said  deed  and  note,  examined  the  abstract  of  title, 
and  had  collected  from  appellees  the  $17.50  interest  on  July 
1,  1908,  which  he  afterwards  paid  to  appellant,  and  knew 
that  appellees,  under  the  terms  of  the  contract  and  loan, 
had  the  privilege  of  repaying  the  same  on  January  6,  1909. 
(22)  Appellees  had  no  knowledge  or  notice  and  no  means  of 
knowing  of  any  revocation  or  limitation  of  the  authority 
of  said  Herman  to  act  for  appellant  as  her  agent  and  attor- 
ney,  until  after  their  payment  to  him  of  said  note.  (23) 
Appellees,  during  the  transaction  of  all  the  matters  connected 
with  said  loan,  and  at  the  time  of  the  delivery  of  said  check 
of  $517.50  in  payment  of  said  note,  believed  that  said  Her- 
man was  the  duly-authorized  agent  and  attorney  for  appel- 
lant to  negotiate  said  loan  and  to  collect  the  same.  (24) 
Said  note  was  payable  on  the  day  following  the  time  said 
McCool  delivered  to  said  Herman  the  check  for  $517.50. 
(25)  Said  check  Was  indorsed  by  said  Herman  and  was 
duly  paid  by  the  Mercantile  National  Bank,  Evansville,  In- 
diana, on  January  7,  1909.  (26)  Said  Herman  never  paid 
or  accounted  to  appellant  for  any  part  of  said  sum  of 
$517.50.  (27)  Appellees  had  no  agreement,  contract  or 
understanding  with  appellant  or  with  said  Herman  that 
they  should  pay  for  any  services  rendered  by  said  Herman 
in  collecting  said  loan  or  in  accounting  therefor  to  appellant, 
and  said  Herman  was  not  the  agent  or  attorney  of  appellees 
or  either  of  them  in  that  behalf.  (28)  That  in  making  said 
loan  to  appellees  and  in  collecting  the  same  on  January  5, 
1909,  said  Herman  acted  as  the  agent  of  appellant  and  not 
as  the  agent  of  appellees.  (29)  Appellant  made  no  inquiry 
of  said  Herman  as  to  said  papers  in  connection  with  said 
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losLUy  which  she  had  delivered  to  him  on  December  18,  1908, 
until  January  14,  1909,  and  after  said  Herman  had  disap- 
peared from  the  city  of  Evansville,  she  made  no  inquiry  or 
demand  whatever  from  said  McCool  for  the  payment  of 
said  note  until  after  she  had  learned  of  such  disappearance 
of  said  Herman,  and  until  after  said  McCool  had  written  to 
her  on  or  about  January  23,  1909,  demanding  a  reconvey- 
ance of  said  real  estate,  as  in  said  contract  provided.  (30) 
Appellees  in  all  things  complied  with  the  terms  and  con- 
ditions of  the  contract,  and  fully  paid  said  note  when  due, 
and  before  the  bringing  of  this  suit.  (31)  That  said  writ- 
ten instrument,  which  on  its  face  purports  to  be  a  deed,  and 
said  written  instrument,  which  on  its  face  is  a  bond  and 
contract,  were  executed,  delivered  and  accepted  for  the  pur- 
pose of  securing  said  loan.  (32)  That  before  the  bringing 
of  this  suit,  and  after  the  repayment  of  said  loan,  appellant 
refused  to  execute  and  deliver  to  appellees  a  deed  to  the  real 
estate  described  in  their  complaint,  arid  no  such  deed  was 
ever  executed.  As  above  stated,  these  facts  are,  in  effect, 
conceded  to  be  in  accord  with  the  evidence,  except  in  so  far 
as  the  court  jSnds  that  in  all  the  matters  connected  with  said 
loan  and  its  payment  said  Herman  was  not  at  any  time 
acting  as  the  agent  of  appellees,  and  finding  28  is  especially 
relied  on  as  having  no  evidence  for  its  support. 

It  is  insisted  by  appellant  that  if  it  can  be  said  that  the 
evidence  tends  to  show  that  said  Herman  was  acting  for 
appellant  at  any  time  or  in  any  capacity,  that  it  at  most 
only  shows  that  he  acted  for  her  in  the  negotiation  of  the 
loan  and  the  preparation  of  the  papei*s  evidencing  and  secur- 
ing the  same,  and  that  appellees  had  no  right  to  assume  that 
he  was  acting  for  her  in  the  collection  of  such  loan. 

In  addition  to  the  evidence  which  warranted  the  finding 
of  said  facts,  in  effect  conceded  by  appellant  to  be  correctly 
found,  we  have  the  following  letter  from  Mr.  Herman  to 
Mr.  McCool : 
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**Law  office  of 

Louis  J.  Herman. 

Rookery  BIdg. 

Telephone  324,  127  Fourth  St 

Evansville,  Indiana. 

June  30,  1908. 
Dr.  Henry  F.  McCool, 

City. 
Dear  Sir: — 

On  my  return  to  the  office  my  stenographer  in- 
formed me  that  you  desired  to  pay  off  the  entire  loan 
held  by  Father  Ewers  and  Mi's.  Wagner.  In  looking 
over  the  papers  I  find  the  following  clause  in  the  Wag- 
ner loan: 

'Said  Henry  F.  McCool  and  Maggie  N.  McCool  are 
hereby  given  the  right  to  pay  said  Five  Hundred 
($500.00)  Dollars  on  any  annual  anniversary  of  this 
contract. '  I  therefore  see  no  way  to  accept  this  money 
until  the  end  of  the  year,  January  6th,  1909. 

Upon  examining  the  Ewers  loan  I  find  this  clause : 

'In  the  event  that  said  Emery  McCool  and  Anna 
McCool  his  wife,  or  their  assigns  or  legal  representa- 
tives desire  to  pay  any  portion  of  said  Twenty-two  Him- 
dred  ($2,200.00)  Dollars  prior  to  the  end  of  said  three 
(3)  years,  then  they  shall  have  the  right  to  do  so  at  any 
semi-annual  interest  bearing  period  upon  the  payment 
of  all  interest  due  at  that  time  and  the  money  so  paid 
shall  be  credited  on  said  principal  of  $2,200.00  repre- 
sented by  said  notes. '  The  semi-annual  interest  bearing 
period  referred  to  in  this  clause  was  June  16th,  1908, 
and  as  you  made  no  tender  on  that  date  I  cannot  see 
my  way  clear  to  accept  payment  of  this  loan  until  the 
next  interest  bearing  period,  which  will  be  December 
16th,  1908. 

I  would  therefore  ask  that  you  send  me  the  six 
months  interest  due  on  the  $500.00  and  also  the  six 
months  interest  due  on  the  $2,200.00. 

Very  truly  yours, 
[Signed]  Louis  J.  Herman." 

Another  letter,  which  tends  strongly  to  show  that  appel- 
lant had  depended  wholly  on  either  her  attorney,  Herman, 
OP  Father  Ewers,  who  in  turn  evidently  entrusted  all  of  said 
matters  to  said  attorney,  is  as  follows : 
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**  Princeton,  Indiana,  Jan.  23,  1909 
Dr.  H.  McCool 

Evansville,  Ind; 
Dear  Sir: — 

Miss  Margaret  Wagner  of  this  city,  has  left  with  me 
for  adjustment  a  claim  against  you  for  $500.00.  It 
seems  that  Mr.  Louis  J.  Herman  had  something  to  do 
with  this  claim. 

Will  you  please  advise  me  the  exact  nature  of  the 
claim,  as  to  whether  same  was  secured  and  if  so,  how, 
and  what  has  been  done  in  the  matter? 

An  early  reply  will  be  appreciated. 

Yours  truly, 
[Signed]  Henry  Kister." 

Mr.  McCool  testified  that  Mr.  Herman  did  not  prepare 
the  papers  connected  with  the  loan  at  his  request ;  that  he 
(McCool)  "wanted  to  give  a  mortgage  and  he  (Herman) 
said  his  client  would  not  accept  a  mortgage."  Appellant 
testified,  in  effect,  that  she  entrusted  the  entire  matter  of 
making  and  collecting  this  loan  and  four  others  to  Father 
Ewers,  in  whose  home  she  lived  and  for  whom  she  kept 
house.  In  fact,  she  repeatedly  stated  and  insisted  with  ref- 
erence to  all  of  said  loans  inquired  about  that  she  entrusted 
them  all,  both  their  making  and  collecting,  to  Father  Ewers, 
and  that  she  had  nothing  to  do  with  Mr.  Herman  except 
through  Father  Ewers;  yet  on  cross-examination  she,  in 
effect,  admitted  that  she  knew  that  said  Ewers  employed 
Herman  to  make  the  loans  and  prepare  the  papers,  and  that 
Herman  collected  the  interest  and  principal  of  such  loans 
and  gave  the  same  to  Father  Ewers,  who  would  then  turn 
such  collections  over  to  her ;  that  she,  l^efore  said  loans  were 
paid,  gave  the  notes  and  securities  to  said  Ewers  to  be  sur- 
rendered, and  that  Herman  made  the  collections. 

While  the  letter  of  Mr.  Herman  to  appellees  could  not  be 

taken  as  evidence  establishing  his  agency,  it  is  an  important 

item  of  evidence  strongly  tending  to  show  that  he 

2.  had  possession  of  the  papers  and  was  assuming  to  act 
in  the  matter  of  the  collection  of  the  note  in  ques- 
tion previous  to  the  time  of  its  payment. 
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Appellee  Henry  F.  MeCool  testified  that  in  December  be- 
fore he  paid  the  note,  at  a  time  when  he  was  in  Mr.  Her- 
man's  office  on  another  matter,  Mr.  Herman  told  him  he  had 
the  Wagner  papers,  and  that  he  (the  witness)  saw  them 
and  saw  a  deed  from  appellant  to  appellees,  signed  by  her, 
and  that  he  then  told  Mr.  Herman  he  was  not  then  ready 
to  take  up  that  note;  that  it  was  not  due  until  January, 
but  for  him  to  keep  the  papers,  that  he  would  take  care  of 
the  note  later. 

Another  witness — ^Mr.  Davenport — an  abstractor,  testified 
that  on  one  occasion  when  he  went  to  see  Mr.  Herman  about 
an  abstract  of  another  tract  of  land  on  which  Father 
Ewers  had  a  loan,  and  in  which  appellees  were  interested, 
Mr.  Herman  in  that  connection  said:  '^  ^I  have  a  deed  to 
turn  over  to  Dr.  McCooL'  And  he  said  'here  is  one  Miss 
Wagner  had  a  loan  on.'  That  I  said,  'I  don't  know  any- 
thing about  that,  the  doctor  [McCool]  didn't  tell  me  a 
thing  about  that'  He  said,  'well  I  have  a  deed  to  that  too, 
that  is  due  in  a  few  days  and  I  suppose  he  wanted  to  pay 
all.'" 

It  is  apparent  from  the  evidence  that  this  was  a  case  of 

''misplaced  confidence"  both  on  the  part  of  appellant  and 

appellees.    It  is  one  of  the  numerous  cases  "where 

3.  one  of  two  innocent  persons  must  suffer  because  of 
the  betrayal  of  a  trust  reposed  in  a  third,  and  where 
the  person  most  at  fault  must  bear  the  loss."  Story, 
Agency  (9th  ed.)  §127.  See,  also,  Bamberger  v.  Oeiser, 
(1893),  24  Or.  203,  33  Pac.  609;  Kasson  v.  Noltner  (1878), 
43  Wis.  646;  McLeod  v.  Despain  (1907),  49  Or.  536,  90 
Pac.  492,  92  Pac.  1088,  124  Am.  St.  1066,  1079. 

"The  maxim  of  natural  justice  here  applies  with  its  full 
force,  that  he,  who,  without  intentional  fraud,  has  enabled 
any  person  to  do  an  act,  which  must  be  injurious  to  him- 
self, or  to  another  innocent  party,  shall  himself  suffer  the 
injury  rather  than  the  innocent  party,  who  has  placed  con- 
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fidence  in  him.'*  Story,  Agency  (9th  ed.)  §127.  The  ques- 
tion in  such  cases  seems  to  be,  not  **what  was  the  authority 
actually  given?"  but,  what  was  the  party  *4n  dealing  with 
the  agent  justified  in  believing  the  authority  to  bef 

A  rule  which  seems  to  be  fundamental  in  the  law  of 
agency  is  stated  in  Mechem,  Agency  §§283,  284  as  follows: 
It  is  well  settled  that  **the  authority  of  the  agent  must 
depend,  so  far  as  it  involves  the  rights  of  innocent  third 
persons,  who  have  relied  thereon,  upon  the  chariicter  be- 
stowed, and  not  upon  the  instructiotis  given,  or,  in  other 
words,  the  principal  is  bound  to  third  persons  who  have 
relied  thereon  and  in  ignorance  of  any  limitations  or  re- 
strictions, by  the  apparent  authority  he  has  given  to  the 
agent,  and  not  by  the  actual  or  express  authority.  •  •  • 
A  principal  is  responsible,  either  when  he  has  given  to  an 
agent  sufScient  authority,  or,  when  he  justifies  a  party 
dealing  with  his  agent  in  believing  that  he  has  given  to  this 
agent  this  authority." 

In  view  of  the  principles  of  law  controlling  in  the  case, 

we  feel  there  can  be  no  doubt  but  that  there  is  at  least  some 

evidence  tending  to  support  the  decision  of  the  court 

1.  on  the  question  in  dispute.  In  fact,  if  we  were  re- 
quired to  weigh  the  evidence  we  are  not  prepared  to 
say  that  we  would  not  reach  the  same  conclusion  reached 
by  the  trial  court.  A  hardship  must  necessarily  result  to 
one  party  or  the  other  by  any  decision  that  may  be  made 
in  the  case,  and  we  are  inclined  to  the  belief  that  the  trial 
court  let  it  fall  where,  under  the  evidence  and  the  law  ap- 
plicable thereto,  it  should  fall.  As  further  supporting  this 
conclusion  see,  Over  v.  Schiffling  (1885),  102  Ind.  191,  196, 
26  N.  E.  99  ;Morehead  v.  Murray  (1869),  31  Ind.  418,  421; 
Broadsireet  v.  McKamey  (1908),  41  Ind.  App.  272,  273, 
83  N.  E.  773;  County  of  Macon  v.  Shores  (1877),  97  U.  S. 
272,  279,  24  L.  Ed.  8S9;  Smith  v.  Kidd  (1877),  68  N.  Y.  130, 
141,  23  Am.  Rep.  157;  Leo  Austrian  &  Co.  v.  Springer 
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(1892),  94  Mich.  343,  349,  350,  54  N.  W.  50,  34  Am.  St. 
350. 
Judgment  affirmed. 

Note.— ReiwrtCHi  in  100  N.  E.  395.    See,  also,  nnder  (1)  SI  Cyc. 
1067;  (2)  31  Cyc.  1058;  (3)  31  Cyc.  1331. 


General  Convention  of  the  New  Church  in 
THE  United  States  et  al.  t;.  Smith  bt  al. 

[No.  7,887.     Filed  January  9,   1913.] 

1.  Trusts. — Establishment. — Complaint — SuffUHency. — A  complaint 
to  declare  a  trust  In  relation  to  real  estate  is  insufficient  under 
§4012  Burns  1908,  $2960  K.  S.  1881,  where  no  writing,  on  which 
the  action  should  be  founded,  is  filed  with  or  made  a  part  thereof, 
p.  137. 

2.  Trusts. — Cretftian, — WUls. ^Construction, — A  bequest  of  a  note 
for  the  express  purpose  of  building  a  New  Jerusalem  Hall  and 
Library  on  the  lot  devised  by  testator  to  his  brother,  with  direc- 
tion that  the  note  be  paid  out  of  the  first  moneys,  derived  from 
the  estate  does  not  create  a  trust  in  personalty,    p.  137. 

3  Trusts. —  Creation. —  Wills. —  Complaint. —  Suffciency. —  A  com- 
plaint alleging  that  a  bequest  of  a  note  for  $2,000  had  been  made 
by  a  testator  for  the  purpose  of  erecting  a  New  Jerusalem  Hall 
and  Library  for  the  benefit  of  plaintlflTs  on  a  lot  devised  by  the 
testator  to  his  brother,  and  that  such  brother  used  the  proceeds 
of  the  note  in  erecting  a  hall  and  library  on  such  lot,  which  was 
used  by  plaintiffs  for  about  twenty  years,  but  not  averring  that  it 
was  testator's  intention  that  the  title  to  the  property  should  ever 
pass  to  plaintiffs,  or  that  testator's  brother  ever  promised  him 
to  convey  such  title  to  plaintiffs,  and  not  showing  that  the  alleged 
trust  was  to  continue  for  any  definite  or  indefinite  period  of  time, 
is  insufilcient  on  demurrer,  since,  if  any  trust  is  shown  to  have 
been  created,  it  is  not  shown  that  the  same  has  not  been  fully 
terminated,    p.  138. 

4.  Trusts. —  Establishment.— Parol  Evidence.— The  rule  that  a 
trust  In  nn  absolute  legacy  may  be  shown  by  parol  applies  only  in 
case  of  actual  or  constructive  fraud,    p.  138. 

5.  Trusts. — Establishment. — Parol  Evidence. — Where  money  Is  in- 
trusted in  parol  to  one  person  to  be  invested  in  real  estate  for  the 
benefit  of  another,  a  volunteer,  such  volunteer  cannot,  in  the  ab- 
sence of  fraud,  enforce  such  trust,    p.  139. 

Prom  Howard  Circuit  Court;  E.  J.  Paulus,  Special  Judge. 
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Action  by  the  General  Convention  of  the  New  Church  in 
the  United  States  and  others  against  Alzora  Nativa  Smith 
and  others.  From  a  judgment  for  defendants,  the  plaintifEs 
appeal.    Affirmed, 

Stanley  W.  Merrell  and  Morrison  &  Mcintosh^  for  appel- 
lants. 

M,  Bell,  John  E.  Moore  and  Blacklidge,  Wolf  &  Batmes, 
for  appellees. 

Ibagh^  C.  J. — ^This  is  a  suit  by  appellants  against  appel- 
lees, the  heirs  of  George  W.  Defenbaugh,  on  a  complaint 
in  six  paragraphs.    Each  paragraph  is  long,  and  we  deem 
it  unnecessary  to  set  them  out  in  full.    It  is  sufficient 

1.  to  say  that  the  first  four  paragraphs  are  clearly  to 
declare  a  trust  in  a  certain  lot  located  in  Kokomo, 

Indiana,  which  had  been  conveyed  by  Lewis  Defenbaugh  to 
his  brother  George  W.  Defenbaugh,  and  yet  no  writing  of 
any  kind,  which  is  necessarily  the  foundation  of  such  a  suit, 
is  filed  with  or  made  a  part  of  any  paragraph  founded  on 
this  theory.  To  hold  any  of  these  paragraphs  sufficient 
when  assailed  by  demurrer  would  be  in  opposition  to  §4012 
Bums  1908,  §2969  R.  S.  1881,  and  in  direct  conflict  with  the 
decisions  of  the  Supreme  Court.  Grimes'  Execs,  v.  Harmon 
(1871),  35  Ind.  198,  9  Am.  Rep.  690;  Ransdel  v.  Moore 
(1899),  153  Ind.  393,  399,  53  N.  E.  767,  53  L.  R.  A.  753; 
Ellison  V.  Ocmiard  (1906),  167  Ind.  47^,  486,  79  N.  E.  450, 
and  eases  cited. 
By  the  averments  of  the  fifth  and  sixth  paragraphs  of 
the  complaint,  appellants  seek  to  show  facts  estab- 

2.  lishing  a   trust  in  personalty,   and  rely  principal- 
ly on  the  third  item  of  the  will  of  Lewis  Defenbaugh, 

which  is  as  follows : 

I  give  and  devise  to  my  beloved  brother  George  W. 
Defenbaugh  of  Howard  county,  Indiana,  a  certain 
promissory  note,  given  by  myself  to  my  brother  for  two 
thousand  dollars,  due  one  year  from  date  hereof,  and 
now  in  deposit  with  the  banking  house  of  Russell-Dol- 
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man  and  Company  of  Kokomo,  Indiana.  This  bequeath- 
ment  is  made  for  the  express  purpose  of  building  a  New 
Jerusalem  Hall  and  library  on  the  lot  I  have  bequeathed 
to  him,  and  direct  that  the  note  be  paid  out  of  the  first 
moneys  derived  from  my  estate,  after,'*  etc. 

We^  fail  to  observe  anything  in  this  item  of  the  will  (and 
this  is  the  only  part  of  the  will  referred  to  in  the  complaint) 
which  tends  toward  the  establishment  of  a  trust  in  favor  of 
plaintifih  or  others. 

The  facts  averred  in  the  last  two  paragraphs  of  complaint, 
and  relied  on  as  establishing  a  trust,  when  summed  up  brief- 
ly are  that  George  W.  Defenbaugh  by  the  terms  of 

3.  his  brother's  will  obtained  the  sum  of  $2,000,  which 
he  was  to  use,  and  promised  to  use,  in  building  a 

New  Jerusalem  hall  and  library  for  the  benefit  of  appellants, 
on  the  lot  given  to  him  by  the  same  brother.  It  is  nowhere 
averred  that  it  was  Lewis  Defenbaugh 's  intention  that  the 
title  to  this  property  should  ever  pass  to  plaintiffs,  nor 
that  George  W.  Defenbaugh  ever  promised  him  to  convey 
such  title  to  plaintiffs.  Nor  does  it  appear  that  the  trust 
for  the  use  and  benefit  of  plaintiffs  was  to  continue  for  any 
definite  or  indefinite  period  of  time.  It  is  averred .  that 
George  W.  Defenbaugh,  with  the  proceeds  of  the  note 
bequeathed  to  him,  in  1888  erected  on  the  lot  given 
to  him  by  his  brother  a  hall  and  library  which  were  used 
by  plaintiffs  for  about  twenty  years.  So  far  as  the  aver- 
ments of  the  complaint  show,  the  purposes  of  the  bequest 
were  fully  carried  out  by  the  erection  of  this  building,  of 
which  plaintiffs  had  the  use  and  benefit  for  nearly  twenty 
years,  and  it  does  not  appear  that  they  are  still  entitled  to 
its  use  and  benefit.  In  other  words,  it  does  not  appear  that 
the  trust,  if  any  was  created,  has  not  been  fully  terminated. 
Appellant  has  cited  several  cases,  among  them  Ratisdel  v. 
Moore,  supra,  and  Winder  v.  Scholey  (1910),  83  Ohio  St. 
204,  93  N.  E.  1098,  33  L.  R.  A.  (N.  S.)  995,  to  the 

4.  effect  that  a  trust  in  an  absolute  legacy  may  be  shown 
by  parol.    This  rule  applies  only  in  case  of  actual  or 
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constructive  fraud.  But  in  the  present  case,  appellants  have 
not  averred  sufficient  extrinsic  facts  to  show  that  the  legacy 
in  the  will  was  given  on  any  further  trust  than  was  exe- 
cuted. 

In  the  absence  of  fraud,  it  is  held  that  where  money  is 

intrusted  in  parol  to  one  person  to  be  invested  in  real  estate 

for  the  benefit  of  another,  a  volunteer,  such  volunteer 

5.  cannot  enforce  such  trust.  Booker  v.  Booker  (1881), 
75  Ind.  571;  Teele  v.  Bishop  of  Derry  (1897),  168 
Mass.  341,  47  N.  E.  422,  38  L.  R.  A.  629,  60  Am.  St.  401 ; 
MUler  v.  Coulter  (1901),  156  Ind.  290,  293,  59  N.  E.  853; 
Alexander  v.  Spaulding  (1903),  160  Ind.  176,  66  N.  E.  694; 
Orth  V.  Orth  (1896),  145  Ind.  184,  206,  42  N.  E.  277,  44 
N.  E.  17,  32  L.  R.  A.  298,  57  Am.  St.  185.  The  court  did 
not  err  in  holding  that  each  paragraph  of  the  complaint 
was  insufficient. 

Judgment  affirmed. 

Note.— Reported  in  100  N.  E.  384.  See,  also,  under  (1)  31  Cye. 
556;  (2)  39  Cye.  57;  (3)  39  Cyc.  620;  (4)  39  Cyc.  631;  (5)  39  Cyc. 
46.  As  to  the  creation  of  trusts  In  land,  see  115  Am.  St  774.  For 
a  discussion  of  an  implied  trust  arising  from  a  testamentary  gift 
secured  by  the  promise  of  the  donee  to  hold  for  the  benefit  of  an- 
other, see  21  Ann.  Cas.  13S4. 


ESPENLAUB   ET  AL.  V.  HeDDERICK 

[No.  7,72a     Filed  January  10,  1913.] 

1.  Master  and  Sebvant. — Injury  to  Servant. — Unguarded  Machm- 
ery, — Contributory  Xegligcnce. — Complaint . — In  a  servant's  action 
for  personal  injuries,  the  allegations  of  the  complaint  that  the 
injury  was  caused  by  defendants'  negligence  in  failing  to  guard 
the  saw,  that  by  reason  of  a  defect  in  the  saw-table  a  piece  of 
wood  became  lodged  near  the  saw,  and  that,  while  attempting  to 
remove  it,  plaintiff's  hand  was  caught  in  the  saw  and  injured,  but 
which  neither  show  the  distance  of  plaintiff's  hand  from  the  saw 
wheu  be  took  hold  9f  the  wood,  nor  that  he  placed  his  hand  in 
dangerous  proximity  to  the  saw,  do  not  show  affirmatively  as  a 
matter  of  law  that  plaintiff  was  guilty  of  contributory  negligence. 
p.  141. 
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2.  Negligence. — Contributory  Segligence, -^-Complaint  — Buglciemoif. 
— A  complaint  In  a  negligence  ease  need  not  negative  contributory 
negligence  on  the  part  of  plaintiff,  and  will  be  held  sofScl^it  in 
this  respect,  unless  facts  are  8i>eciflca?ly  averred  therein  disclos- 
ing the  defense  of  contrlbutorj-  negligence,    p.  141. 

3.  Negligknce. — Complaint. — Allegations, — PreMumptions  of  Oon- 
tribut(/ry  ycgliycnco, — Contributory  negligence  of  plaintiff  will 
not  be  iwcRumcd  from  allegations  of  the  complaint  tending  to 
disclose  such  defense,    p.  141. 

4.  I*L*iA.DTNG.  —  PrvHumpiioua  Against  Pleading,  —  Presumptions 
against  a  pleading  relate  only  to  the  facte  necessary  to  consti- 
tute a  cause  of  action,  and  not  to  facts  tending  to  disclose  an 
affirmative  defense,    p.  142. 

5.  Masteb  and  Skrvant. — Injury  to  Servant, — Unguarded  Saw, — 
Contributory  Negligence. — Evidence. — Verdict. — In  a  servant's 
action  for  injury  to  his  hand  by  coming  in  contact  with  an  un- 
guarded saw  while  he  was  attempting  to  remove  a  piece  of  wood 
that  had  lodged  in  the  saw-table,  where  there  was  evidence  show- 
ing that  plaintiff  could  have  8top[ied  the  saw  by  going  around 
the  table  and  using  a  lever  provided  for  that  purpose,  while  other 
evidence  showed  that  if  he  had  attemi>ted  to  do  so  he  would 
thereby  have  exposed  himself  to  other  serious  dangers,  and  that 
in  attempting  to  remove  the  wood  without  stopping  the  saw 
plaintiff  was  pursuing  the  usual  course,  the  question  of  whether 
he  used  due  care  was  one  of  fact  for  the  Jury  and  its  verdict 
thereon  will  not  be  disturbed,    p.  142. 

6.  Appp:a  I.. — Re  vie  lo. — Confl  icting  Evidence. — Verdict, — Co  nclusive- 
fiess. — ^nie  verdict  of  a  Jury  on  a  question  of  fact,  where  the  evi- 
dence is  confiicting  or  is  of  such  character  that  reasonable  minds 

■  might  draw  opf)08ite  inferences  therefrom,  will  not  be  disturbed 
on  appeal,    p.  142. 

7.  Appeal. — Rerieio: — Instructions. — Refusal. — The  refusal  of  re- 
quested Instructions  that  are  covered  by  instructions  given,  or 
are  inapplicable  to  the  issues  and  the  evidence,  is  not  error,  p.  142. 

From  Posey  Circuit  Court ;  Herdis  F.  Clements,  Judge. 

Action  by  Arthur  Hedderick,  by  his  next  friend,  John  E. 
Hedderick,  against  John  W.  Espenlaub  and  others.  Prom 
a  judgment  for  plaintiff,  the  defendants  appeal.    Affirmed. 

George  A.  Cunningham,  for  appellants. 
Johm  W.  Spencer,  John  B,  Brill  and  Frank  H.  Hatfield, 
for  appellee. 

Lairy,  J. — ^Appellee  by  his  next  friend  sued  appellants 
to  recover  damages  for  personal  injuries  alleged  to  have  been 
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caused  by  appellants'  negligence.  Appellants'  demurrer  to 
the  complaint  was  overruled,  an  answer  in  general  denial 
filed,  the  cause  tried  by  a  jury,  and  a  verdict  returned  in 
favor  of  appellee.  Appellants'  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  in  favor  of  appellee  on 
the  verdict.  The  rulings  of  the  court  on  the  demurrer  to 
the  complaint  and  the  motion  for  a  new  trial  are  assigned 
as  error  here. 

Appellants  assert  that  the  complaint  is  insufficient  for 

the  reason  that  its  averments  show  affirmatively  that  the 

plaintiff  was  guilty  of  contributory  negligence.     It 

1.  appears  from  the  allegations  of  the  complaint  that 
the  plaintiff  was  injured  while  operating  a  buzz-saw 

in  defendants'  factory,  by  reason  of  the  negligence  of  de- 
fendants in  failing  to  guard  the  saw  in  obedience  to  §8029 
Bums  1908,  Acts  1899  p.  231,  §9,  commonly  known  as  the 
factory  act.  It  appears  also  that,  by  reason  of  a  defect  in  the 
table  or  platform  on  which  the  saw  was  operated,  a  piece  of 
wood  became  clogged  or  fastened  near  the  teeth  of  the  un- 
guarded saw,  and  that  while  plaintiff  was  attempting  with 
his  left  hand  to  remove  this  piece  of  wood,  the  revolving  saw 
caught  it  and  his  hand  was  jerked  against  the  teeth  of  the 
saw  and  thereby  injured.  From  these  averments  the  court 
cannot  say  as  a  matter  of  law  that  plaintiff  was  negligent. 
The  complaint  does  not  show  that  plaintiff  in  attempting  to 
remove  the  piece  of  wood  placed  his  hand  in  dangerous  prox- 
imity  to  the  saw,  neither  is  the  distance  of  his  hand  from  the 
saw  at  the  time  he  took  hold  of  the  piece  of  wood 

2.  shown.     It  was  not  necessary  for  plaintiff  to  allege 
that  he  was  free  from  contributory  negligence,  and 

the  complaint  will  be  held  good  in  this  respect,  unless  facts 

are  specifically  averred  therein  disclosing  the  defense  of 

contributory  negligence.     As  to  such  facts,  no  pre- 

3.  sumptions  are  indulged  against  the  pleader.     Pre- 
sumptions against  a  pleading  relate  only  to  the  facts 

necessary  to  constitute  a  cause  of  action,  and  do  not  relate 
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to  facts  tending  to  disclose  an  affirmative  def^ise. 

4.  Cleveland,  etc,  R.  Co.  v,  Clark  (1912),  51  Ind.  App. 
392,   97   N.   E.   822;   Cole  v.   Searfoss    (1912),   49 

Ind.  App.  334,  97  N.  E.  345.  The  court  cannot  say  in  this 
case  that  the  facts  stated  in  the  complaint  show  affirmative- 
ly as  a  matter  of  law  that  plaintiff  was  gfmlty  of  contribu- 
tory negligence.  The  demurrer  to  the  complaint  was  prop- 
erly overruled. 

The  evidence  on  the  question  of  contributory  negligence 

was  conflicting.    The  testimony  showed  that  plaintiff  could 

have  stopped  the  saw  by  going  around  the  table  and 

5.  using  a  lever  provided  for  that  purpose.     Some  of 
the  witnesses  said  that  this  would  have  been  the  safer 

course  to  pursue,  while  others  testified  that  an  attempt  to 
pursue  this  course  would  have  exposed  plaintiff  to  other 
dangers  of  a  serious  character,  and  that  the  way  employed 
by  plaintiff  in  his  attempt  to  remove  the  piece  of  wood  in 
question  was  the  way  in  which  it  was  usually  done.  Under 
the  evidence,  the  question  of  whether  the  plaintiff  used  due 
care  was  one  of  fact  for  the  jury.    This  court  will 

6.  not  disturb  the  verdict  of  a  jury  on  a  question  of 
fact  where  the  evidence  is  conflicting,  or  where  it  is 

of  such  a  character  that  reasonable  minds  might  draw  op- 
posite inferences  therefrom  in  respect  to  such  fact. 

Appellants  object  to  the  fourteenth  and  seventeenth  in- 
structions, on  the  ground  that  they  are  not  applicable  to  the 
evidence.  An  examination  of  the  record  shows  that  there 
was  some  evidence  to  justify  these  instructions.  The  fif- 
teenth instruction,  objected  to  by  appellants,  is  not  erro- 
neous. 

Error  is  predicated  on  the  refusal  of  the  court  to  give 
certain  instructions  tendered  by  appellant.    An  ex- 

7.  amination  of  these  instructions  shows  that  they  were 
either  covered  by  other  instructions  given  or  that 

they  were  inapplicable  to  the  issues  and  the  evidence. 
Judgment  affirmed. 
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Note.— Reported  in  100  N.  E.  382.  See,  also,  under  (1)  26  Qyc. 
1309;  (2)  29  Cyc.  575;  (3)  20  Cyc.  579;  (5)  26  Cyc.  1482;  (6)  3 
Cyc.  348;  (7)  38  Cyc.  1612.  1711.  As  to  the  contributory  negligence 
of  an  employe  as  affecting  his  right  to  rei^over  for  i)ersonal  injuries 
Hee  97  Am.  St.  884;  also,  note  to  Brazil  Block  Coal  Co.  v.  Oibaon 
(Ind.)  i^  Am.  St  289. 


Croan  v.  Myers. 

[No.  7,793.     Filed  January  10,  1913.] 

1.  Bills  and  Notes. — Action. — Answer. — Sufflciency. — In  an  action 
on  an  ordinary  promissory  note,  appearing  on  its  face  to  be  com- 
plete, an  answer  admitting  its  execution  but  alleging  that  an  oral 
agreement  was  made  at  the  time,  whereby  the  note  was  not  to  be 
paid  in  the  event  an  enterprise,  in  furtherance  of  which  it  was 
executed,  should  terminate  unsuccessfully,  and  that  such  enter- 
prise had  failed,  Is  insufflcient  in  the  absence  of  a  showing  that 
fraud  or  mistake  entered  into  the  transaction,    p.  144. 

2.  EMdence. — Parol  Evidence. — Variation  of  Terms  of  Written 
Instrument. — In  the  absence  of  a  showing  of  fraud  or  mistake, 
parol  evidence  is  not  admissible  to  annul  or  substantinlly  vary 
the  terms  of  a  written  Instrument,    p.  145. 

3.  Bills  and  Notes. — Action. — Defenses. — ^Where  a  husband  upon 
lending  money  took  a  note  payable  to  his  wife,  the  wife's  de- 
livery of  the  note  to  defendant  after  the  death  of  the  husband, 
pursuant  to  the  husband's  request,  is  no  defense  to  an  action 
thereon,  in  the  absence  of  averments  showing  a  gift,  or  that  It 
was  delivered  pursuant  to  an  agreement  based  on  a  sufficient 
consideration,    p.  146. 

4.  Bills  and  Notes. — Note  Payable  to  Wife  for  Ifoney  Loaned  &// 
Uushand.  —  Consideration.  —  Presumptions.  —  Where,  a  husband 
upon  lending  bis  money,  took  a  note  payable  to  his  wife,  it  will 
be  presumed,  in  the  absence  of  any  averment  to  the  contrary, 
that  the  note  was  so  made  on  a  sufficient  consideration,    p.  147. 

5.  Pleading. — Presumptiotis. — It  is  always  presumed  that  a  party's 
pleading  is  as  strong  in  his  favor  as  the  facts  will  warrant   p.  147. 

6.  Appeal. — Review, — Harmless  Error. — Anwunt  of  Recovery. — 
While  error  in  the  Amount  of  recovery,  whether  too  large  or  too 
small,  is  a  statutory  cause  for  new  trial,  appellant  cannot  avail 
himself  thereof,  where  the  verdict  against  him  was  for  $400  less 
than  it  should  have  been,  as  shown  by  the  evidence,  since  it  Is 
manifest  that  he  was  not  harmed  thereby,    p.  148. 
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7.  Afpeal. — Error  Warranting  Reversal. — A  Judgment  will  be  re- 
versed for  error  only  when  It  Is  shown  to  have  been  prejudicial 
to  the  complaining  party,    p.  148. 

From  Madison  Circuit  Court;  C.  K,  Bagot,  Judge. 

Action  by  Florence  S.  Myers  against  William  M.  Croan. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Henry  C.  Ryan,  for  appellant. 
Ellis  &  Ellison,  for  appellee. 

Adams^  J. — ^Appellee  sued  appellant  on  a  lost  or  destroyed 
promissory  note,  shown  to  be  in  the  words  following: 

**$500.  Anderson,  Ind.,  June  15,  1897. 

Ten  years  after  date  I  promise  to  pay  to  the  order  of 
Florence  S.  Myers,  five  hundred  dollars  ($500)  value 
received,  without  any  relief  whatever  from  valuation  or 
appraisement  laws,  with  interest  at  6%  per  annum  from 
dkte,  and  attorneys*  fees.  The  drawers  and  endorsers 
severally  waive  presentment  for  payment,  protest, 
notice  of  protest  and  non-payment  of  this  note. 

Wm.  M.  Croan.'* 

Appellant  answered  the  complaint  in  five  paragraphs. 
Trial  by  jury;  verdict  and  judgment  for  appellee  in  the 
sum  of  $575.  Errors  assigned  and  relied  on  for  reversal 
are  (1)  sustaining  a  demurrer  to  the  third  paragraph  of 
answer,  and  (2)  overruling  appellant's  motion  for  a  new 
trial. 

The  third  paragraph  of  answer,  in  substance,  alleges  that 
the  note  sued  on  was  executed  in  1897  at  a  time  when  appel- 
lant and  others  had  organized  a  corporation  under 

1.  the  name  of  **The  Anderson  Normal  University", 
the  object  and  purpose  of  which  was  the  establish- 
ment of  a  normal  school  for  general  educational  purposes 
in  the  city  of  Anderson,  Indiana;  that  appellee *8  husband, 
William  R.  Myers,  was  a  brother  of  appellant's  wife,  and 
was  one  of  the  incorporators  of  said  institution;  that  for 
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the  purpose  of  assisting  appellant  and  his  wife  in  promot- 
ing, conducting  and  carrying  on  said  normal  school,  of 
which  appellant  was  then  president,  said  William  R.  Myers 
advanced  the  sum  of  $500 ;  that  the  money  so  advanced  was 
evidenced  by  a  promissory  note,  and  was  the  money  of  said 
William  R.  Myers,  husband  of  appellee,  and  the  note  taken 
therefor  was  taken  in  the  name  of  appellee;  that  it  was 
agreed  and  understood  when  said  money  was  advanced  and 
said  note  given  that  if  said  school  should  be  a  success  the 
money  was  to  be  repaid  in  accordance  with  the  terms  of 
the  note,  but  if  the  same  was  not  a  success  said  money  was 
to  be  a  gift  by  said  William  R.  Myers,  and  was  never  to 
be  repaid ;  that  the  school  was  not  a  success ;  that  William 
R.  Myers  died  in  April,  1907,  having  retained  said  note  in 
his  possession,  and  during  said  time  never  made  demand 
for  payment;  that  before  his  death  he  requested  his  wife, 
appellee  herein,  to  carry  out  his  promise,  and  to  surrender 
.said  note  to  appellant;  that  within  a  few  weeks  after  the 
death  of  said  Myers,  appellee  did  carry  out  the  wish,  request 
and  agreement  of  her  said  husband,  and  surrendered  said 
note  to  appellant,  which  he  at  the  time  destroyed;  that  by 
said  surrender  the  note  was  canceled  and  satisfied,  and  said 
debt  fully  forgiven. 

We  think  there  was  no  error  in  sustaining  the  demurrer 
to  this  paragraph  of  answer.  '  It  will  be  observed  that  the 
note  sued  on  was  in  form  an  ordinary  promissory  note.  Ap- 
pellant does  not  claim  that  the  expressed  consideration  was 
not  the  true  consideration,  or  that  he  did  not  receive  the 
$500,  which,  by  the  note,  he  promised  to  repay.  No  element 
of  fraud  or  mistake  is  shown  to  have  entered  into  the  trans- 
action.    The  note  appears  on  its  face  to*  be  compkte,  and 

not  dependent  on  or  collateral  to  any  other  agree- 
2.    ment.    Under  such  conditions,  the  elemental  rule  that 

parol  evidence  will  not  be  received  to  annul  or  sub- 
stantially vary  the  terms  of  a  written  instrument  must  ])e 
Vol.  52—10 
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held  to  apply.    Brunson  v.  Henry  (1894),  140  Ind.  455,  462, 
39  N.  B.  256. 

In  Conant  v.  National  St.  Bank  (1889),  121  Ind.  323,  22 
N.  E.  250,  the  court  said:  ''It  is  true  that  the  actual  con- 
sideration of  a  contract  may  be  shown  by  parol  evidence, 
but  it  is  not  true  that  where  the  acts  that  a  party  agrees 
to  perform  are  expressly  and  specifically  set  forth,  it  may 
be  shown  by  parol  evidence  that  he  agreed  to  do  other 
things.  Where  the  writing  states  specifically  the  acts  which 
the  parties  are  to  perform,  no  other  acts  can  be  proved  by 
parol  except  in  cases  of  fraud  or  mistake.  The  writing  takes 
up  and  retains  the  whole  and  every  part  of  the  contract, 
leaving  nothing  to  be  supplied  by  extrinsic  evidence."  Cit- 
ing cases.  Again,  in  the  same  case,  the  court  said:  ''The 
provisions  of  the  contract  are  specific,  and  these  specific 
provisions  cannot  be  supplanted  by  oral  statements.  To 
permit  parties  to  substitute  oral  statements  for  written 
stipulations  would  render  written  instruments  valueless, 
and  leave  to  the  uncertainty  of  human  memory  the  terms 
of  contracts.  This  would  defeat  the  chief  purpose  of  a 
written  instrument,  which  is  to  furnish  certain,  reliable 
and  permanent  evidence  of  the  contract.  Where  parties 
commit  their  contract  to  writing,  by  that  writing  they  must 
stand,  where  there  is  neither  fraud  nor  mistake.  This  must 
be  true,  or  else  the  distinction  between  oral  and  written 
contracts  will  be  utterly  broken  down."  See,  also,  Diven 
V.  Johnson  (1889),  117  Ind.  512,  515,  20  N.  E.  428,  3  L.  R. 
A.  308;  Buckeye  Mfg.  Co.  v.  WooUey,  etc.,  Works  (1900), 
26  Ind.  App.  7,  13,  58  N.  E.  1069;  Pierse  v.  BronnenJberg 
(1907),  40  Ind.  App.  662,  668,  81  N.  E.  739,  82  N.  E.  126. 
It  is  averred,  however,  in  the  third  paragraph  of  answer 
"that  within  a  few  weeks  after  the  death  of  said  William 

B.  Myers,  the  plaintiff,  his  widow,  carried  out  the 
3.     wish,  request  and  agreement  of  her  said  husband,  and 

surrendered  said  note  to  the  defendant."     It  is  in- 
sisted that  this  averment  makes  the  paragraph  of  answer 
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good.  We  cannot  concur  in  this  view.  If  the  note  was  sur- 
rendered pursuant  to  any  agreement,  the  answer  is  bad  for 
failing  to  show  the  consideration  supporting  such  agreement. 
If  the  note  was  surrendered  as  a  gift  to  appellant,  the  an- 
swer is  likewise  bad,  for  want  of  proper  averment  showing 
a  gift.  But  assuming  that  the  paragraph  of  answer  is  good, 
as  it  stands,  it  must  follow  that  proof  of  a  surrender  of  the 
note,  even  for  the  purpose  of  examination,  would  defeat  a 
recovery.  Such  a  position  is  manifestly  untenable.  The 
paragraph  should  have  set  out  the  consideration,  if  any, 
supporting  the  surrender,  and  if  the  surrender  was  not  made 
pursuant  to  any  agreement,  then  the  purpose  and  intention 
of  appellee  in  surrendering  the  note  should  have  been  shown. 
An  issue  of  fact  could  then  have  been  formed,  on  which  the 
rights  of  the  parties  could  have  been  determined,  but  the 
rights  of  the  parties  could  not  have  been  determined  by 
proof  of  a  mere,  naked  surrender.  It  must  be  borne  in  mind 
that  this  note  was  the  property  of  appellee.  Her  title  to 
it  was  absolute.     While  the  loan  was  made  by  her 

4.  husband  out  of  his  own  funds,  he  had  the  note  made 
payable  to  his  wife.  In  the  absence  of  any  averment 
to  the  contrary,  it  must  be  presumed  that  the  note 

5.  was  so  made  on  a  sufficient  consideration.  *It  is  al- 
ways presumed  that  a  party's  pleading  is  as  strong  in 

his  favor  as  the  facts  will  warrant. 

In  the  case  of  Sherman  v.  Shermayi  (1852),  3  Ind.  •SST, 
on  which  appellant  relies,  a  different  state  of  facts  is  shown. 
That  was  a  proceeding  in  equity  to*  foreclose  a  mortgage 
securing  a  note  for  $800,  executed  to  a  father  by  his  two 
sons.  The  defense  was  that  the  father  had  conveyed- to  said 
sons  a  certain  tract  of  land  as  a  gift,  but  to  secure  to  him- 
self and  his  wife  a  maintenance  during  their  lives,  and  for 
no  other  purpose,  the  note  and  mortgage  were  executed; 
that  the  father  and  his  wife  were  supported  by  defendants 
as  long  as  the  father  lived,  and  his  wife  was  still  supported 
by  defendants ;  that  a  short  time  before  his  death,  the  father 
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surrendered  the  note  and  mortgage  to  one  of  the  defendants 
to  be  canceled.  This  defense  was  held  good,  on  the  evident 
theory  that  the  parties  had  a  right  to  show  the  actual  con- 
sideration moving  in  the  transaction. 

In  support  of  his  motion  for  a  new  trial,  appellant 

6.  urges  that  there  was  error  in  assessing  the  damages, 
the  same  being  too  small.  It  is  true  that  error  in  the 
amount  of  the  recovery,  whether  too  large  or  too 

7.  small,  is  a  statutory  ground  for  a  new  trial.  In  this 
case,  it  appears  from  all  the  evidence  that  the  re- 
covery should  have  been  approximately  $400  more  than  the 
amount  found  by  the  jury.  Conceding,  as  we  must,  that 
there  was  error  in  the  amount  of  recovery,  it  is  well  settled 
that  a  judgment  will  not  be  reversed  for  any  error  appear- 
ing in  the  record,  but  only  for  such  error  as  may  be  shown 
to  be  prejudiciail  to  the  complaining  party.  It  is  obvious 
that  appellant  was  not  harmed  by  a  verdict  and  judgment 
for  less  than  the  amount  shown  by  the  evidence  to  be  due. 
Bedpath  v.  Noitingham  (1840),  5  Blackf.  267,  269;  8umn 
v.  Hardin  (1878),  64  Ind.  85,  86;  Louisville,  etc.,  B.  Co.  v. 
Argenbright  (1884),  98  Ind.  254,  255;  Hartwig  v.  Schiefer 
(1897),  147  Ind.  64,  70,  46  N.  E.  75;  Noftsger  v.  Smith 
(1893),  6  Ind.  App.  54,  55,  32  N.  B.  1024;  Elliott,  App. 
Proc.  §632. 

The  court  did  not  err  in  overruling  appellant's  motion 
for  a  new  trial. 

The  judgment  is  affirmed. 

Note.— Reported  In  100  X.  E.  380.  See,  also,  nnder  (2)  17  Cyc. 
r,67;  (4)  S  Cj'c,  222;  (.-))  31  Cyc.  70;  (G)  3  Cyc.  384;  (7)  3  Cyc.  383. 
As  to  piirol  evidence  of  conditions  In  pron^ssory  notes,  see  128 
Am.  St  fJOJ).  As  to  subsequent  parol  agreements  to  rary  a  writing, 
see  50  Am.  St.  (559. 
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Modern  Woodmen  op  America  v.  Jones. 

[No.  7,606.    Filed  June  27,  1912.    Rehearing  denied  January 

10,  1913.] 

1.  Appeal. —  Ruling  an  Demurrer, —  Waiver. —  Brief h. —  Error  al- 
leged in  the  OTerruling  of  a  demurrer  is  waived  by  appellant*H 
failure  to  set  out  in  its  brief  a  copy  of  such  demurrer,  (X  to 
state  its  substance  or  the  grounds  thereof,    p.  150. 

2.  TsiAi« — Reception  of  Evidence, — Discretion  of  Court, — ^Where, 
In  an  action  on  an  insurance  certificate,  plaintiff  rested  her  case 
without  haying  shown  that  proofs  of  death  bad  been  made  as 
provided  for  in  the  certificate,  the  action  of  the  court  in  per- 
mitting plaintiff  to  reopen  the  case  and  introduce  such  proof  and 
other  evidence,  after  defendant  had  asked  for  a  peremptory  in- 
struction, was  a  matter  within  the  discretion  of  the  trial  court, 
and  not  erroneous,    pp.  150, 151. 

3.  Appeau — Revietc. — Discretion  of  Louder  Court. — Order  of  Proof. 
— The  action  of  a  trial  court  in  permitting  the  introduction  of 
evidence  out  of  the  usual  order  is  a  matter  within  its  sound  dis- 
cretion, and  will  not  be  interfered  with  on  appeal,  unless  it 
is  made  to  api)ear  afiSrmatively  that  there  has  been  an  abuse  of 
such  discretion  which  prevented  the  complaining  party  from 
having  a  fair  trial,    p.  151. 

4.  Appeal. — Review,  —  Evidence,  —  Refusal  to  Direct  Verdict, — 
Where  there  was  some  evidence  to  support  each  material  aver- 
ment of  the  complaint,  it  was  proper  to  refuse  to  direct  a  verdict 
for  defendant,     p.  151. 

5.  Trial. — Direction  of  Verdict  for  Plaintiff. — When  Authorized, — 
Where  the  evidence  to  support  the  material  averments  of  the 
complaint  Is  documentary  and  clearly  makes  out  a  case  for  plain- 
tiff, and  is  susceptible  of  no  other  Inference,  and  there  is  no  evi- 
dence to  contradict  it  or  to  establish  a  defense,  an  instruction  to 
find  for  the  plaintiff  is  proper,    p.  151. 

6.  Insurance. — Fraternal  Insurance, — Defense. — Nonpavment  of 
Dues. — Conditions  Precedent. — ^A  fraternal  insurance  company 
may  not  defend  an  action  on  a  certificate  issued  by  it  on  the 
ground  that  a  payment  of  dues  was  made  too  late,  and  at  the 
same  time  retain  the  amount  of  such  payment,  but,  to  defend  on 
such  ground,  It  should  show  that  it  had  refused  to  accept  such 
payment,  or  had  offered  to  return  It  and  had  kept  the  tender  good 
by  bringing  the  amount  into  court,    p.  152. 

7.  Insurance. — Fraternal  Insurance. — Evidence. — Direction  of  Ver- 
dict.— In  an  action  on  a  fraternal  benefit  certificate,  uncontra- 
dicted documentary  evidence  as  to  the  issuance  of  the  certificate. 
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the  payment  of  dues  and  the  death  of  the  member,  made  a  prima 
iade  case  for  plaintiff,  notwithstanding  evidence  showing  an 
oflfer  to  return  the  last  payment  of  dues,  where  defendant  failed 
to  keep  the  tender  good,  and,  in  the  absence  of  any  other  evidence, 
an  instruction  to  return  a  verdict  for  plaintiff  was  not  erroneous, 
p.  152. 

Prom  Warrick  Circuit  Court;  Roscoe  Kiper,  Judge. 

Action  by  Mary  Jones  against  the  Modern  Woodmen  of 
America.  Prom  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

Benjamin  D.  Smith  and  Edmund  L.  Craig,  for  appellant. 
R.  E.  Roberts,  John  W.  Spencer,  John  R.  Brill  and  Frank 
H.  Hatfield,  for  appellee. 

Ibach,  J. — Action  to  recover  on  a  benefit  certificate  issued 
to  the  husband  of  appellee  by  appellant. 

Appellant  argues  error  of  the  trial  court  in  (1)  overruling 
the  demurrer  to  the  second  paragraph  3f  reply  to  the  fifth 
paragraph  of  answer,  (2)  refusing  to  direct  a  verdict  for 
appellant  at  the  close  of  appellee's  evidence  and  in  allowing 
appellee  to  reopen  the  case,  and  (3)  directing  the  jury  to 
return  a  verdict  for  appellee. 

Appellant  has  failed  to  set  forth  in  its  brief  a  copy  of  the 

demurrer,  its  substance  or  the  grounds  thereof,  and  for  this 

reason  has  waived  consideration  of  the  first  error 

1.  argued.     Holliday  v.  Anheier  (1910),  174  Ind.  729, 
93  N.  E.  1;  Chicago,  etc.,  R.  Co.  v.  Walton  (1905), 

165  Ind.  253,  74  N.  E.  1090;  Knickerbocker  Ice  Co.  v.  Gray 
(1905),  165  Ind.  140,  72  N.  E.  869,  6  Ann.  Caa.  607;  Wirrick 
v.  Boyles  (1910),  45  Ind.  App.  698,  91  N.  E.  621;  Anderson 
V.  Leonard  (1912),  51  Ind.  App.  14,  98  N.  E.  891. 

Plaintiff  rested  her  case,  and  thereupon  defendant  moved 

the  court  to  instruct  the  jury  to  find  for  defendant,  for  the 

reason  that  the  certificate  introduced  in  evidence  pro- 

2.  vides  that  before  it  becomes  payable  certain  proofs  of 
death  must  be  made  by  the  beneficiary,  that  no  such 

proofs  had  been  introduced  and  there  was  no  evidence  that 
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such  were  supplied,  and  until  that  is  done  there  is  no  lia- 
bility under  the  policy.  Thereupon  plaintiff  asked  leave  to 
introduce  such  proofs,  and  over  the  objection  and  exception 
of  defendant  was  permitted  to  introduce  such  proof  and 
other  evidence.  When  plaintiff  again  rested,  defendant 
failed  to  offer  any  testimony,  and  the  court  on  its  own  mo- 
tion instructed  a  verdict  for  plaintiff. 

It  has  been  repeatedly  held  by  this  court  and  the  Supreme 
Court  that  the  reception  of  additional  evidence  out  of  the 
usual  order  is  within  the  sound  discretion  of  the  trial 
3     court.    Appellate  courts  therefore  will  not  interfere 
with  the  action  of  trial  courts  in  this  respect,  until  it 
is  made  to  appear  affirmatively  that  there  has  been  an  abuse 
of  such  discretion,  and  thereby  the  complaining  party  has 
been  prevented  from  having  a  fair  trial.    The  courts  have 
gone  so  far  as  to  hold  that  after  the  trial  has  been  concluded 
and  after  the  argument  of  counsel  it  was  not  error  for  the 
trial    court    to    admit    additional    testimony,    opportunity 
being  given  the  opposite  party  to  offer  rebutting  evidence  to 
oppose  that  received  out  of  its  regular  or  usual  order. 
Stewart  v.  Stewart  (1902),  28  Ind.  App.  378,  383,  62  N.  E. 
1023.     It  has  been  held  that  there  was  no  abuse  of  discretion 
in  admitting  further  testimony  several  days  after  the  evi- 
dence was  closed  (Todd  v.  Crail  [1906],  167  Ind.  48,  57, 
77  N.  E.  402),  or  even  two  months  after  trial.    Beaison  v. 
Bowers  (1910),  174  Ind.  601,  91  N.  E.    We  find  no 
2.     abuse  of  discretion  in  the  present  case,  nor  that  ap- 
pellant was  harmed.     There  was  some  evidence  to 
support  each  and  every  material  averment  of  the 

4.  complaint,  and  the  court  did  right  to  refuse  the  mo- 
tion to  instruct  for  defendant. 

In  regard  to  the  giving  of  the  peremptory  instruction  to 

find  for  plaintiff,  the  general  rule  is  that  where  the  evidence 

to  support  the  material  averments  of  the  complaint  is 

5.  documentary  and  clearly  makes  out  a  case  for  the 
plaintiff,  and  no  evidence  has  been  introduced  either 
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to  contradict  it,  or  to  establish  a  defense  to  plaintiff's  action, 
so  that  there  is  absolutely  no  conflict  in  the  evidence  and  all 
the  evidence  introduced  is  susceptible  of  no  other  inference, 
it  is  eminently  proper  for  the  court  to  instruct  the  jury  to 
find  for  the  plaintiff.  Porter  v.  Millard  (1862),  18  Ind.  502; 
City  of  New  Albany  v.  Ray  (1892),  3  Ind.  App.  321,  29  N. 
E.  611;  Mo88  V.  Witness  Printing  Co.  (1878),  64  Ind.  125, 
131;  Haughton  v.  Aetna  Life  Ins.  Co.  (1905),  165  Ind.  32, 
73  N.  £.  592,  74  N.  E.  613.  In  this  last  cited  case,  and  in 
the  case  of  Hynds  v.  Hays  (1865),  25  Ind.  31,  in  discussing 
a  similar  question,  the  Supreme  Court  said:  ''This  was  not 
usurping  the  province  of  the  jury,  but  was  simply  a  dis- 
charge of  duty  by  the  court. ' ' 

In  the  present  case,  appellee  had  proved  by  documentary 
evidence  the  issuance  of  the  benefit  certificate,  the  payment 
of  all  dues,  and  the  death  of  the  member,  and,  as  before 
stated,  appellant  introduced  no  evidence  of  any  character 
to  sustain  the  issue  tendered  by  the  answer,  which  was  that 
the  member  had  become  suspended  before  the  last  payment 
was  made,  and  that  as  he  was  in  ill-health  at  the  time  he 
made  such  payment,  appellant,  under  the  by-laws  of  the 
order,  had  refused  to  reinstate  him.     Further,  appel- 

6.  lant  could  not  defend  on  the  ground  that  a  payment 
was  made  too  late,  and  at  the  same  time  retain  the 

amount  of  such  payment,  and  in  order  to  defend,  it  must 
show  that  it  had  refused  to  accept  such  payment,  had  offered 
to  return  it  to  the  beneficiary,  and  had  kept  the  tender  good 
by  bringing  such  amount  into  court.  American  Cent.  Life 
Ins.  Co.  V.  Rosenstein  (1910),  46  Ind.  App.  537,  92  N.  E. 
380. 

The  evidence  showed  that  the  amount  of  the  last  payment 

made  by  the  member  had  been  sent  from* appellant's  head 

office  to  their  local  clerk  with  directions  to  tender  it 

7.  to  the  heirs  or  legal  representatives  of  decedent,  that 
it  had  been  offered  to  appellee,  that  she  refused  it, 

and  thereupon  it  was  returned  to  appellant's  heftd  banker. 
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There  was  no  showing  that  the  tender  was  kept  good  by 
bringing  the  amount  into  court  for  appellee.  As  the  evi- 
dence was  without  contradiction  as  to  the  issuance  of  the 
certificate,  the  payment  of  dues,  and  the  death  of  the  mem- 
))er,  a  prima  f(icie  case  was  thus  made  out  for  appellee. 
Then,  as  appellant  introduced  no  evidence,  and  could  not 
maintain  its  defense  in  the  absence  of  a  showing  that  a 
tender  had  been  made  to  the  beneficiary,  and  had  been  kept 
good  by  bringing  the  amount  thereof  into  court,  the  ques- 
tion of  appellant's  liability  became  one  of  law,  and  the 
court  did  not  err  in  directing  a  verdict  for  the  plaintiff. 
Judgment  afiSrmed. 

Note. — ^Reported  in  96  N.  E.  1006.  See,  also,  under  (1)  2  Cyc. 
1014;  (2)  38  Cyc.  1360;  (3)  3  Cyc.  336;  (4)  38  Cyc.  1576;  (5> 
38  Cyc.  1574:  (C)  29  Cyc.  194;  (7)  38  Cyc.  1574.  As  to  the  waiver 
of  the  forfeiture  of  a  beneficiary  certificate  for  the  non-payment  of 
an  assessment  or  dues  by  the  acceptance  of  arrearages  or  a  similar 
act,  see  11  Ann.  Cas.  539. 


Indianapolis  Outfitting  Company  v.  Cheyne 

Electric  Company. 

[No.  7,803.    Filed  January  21,  1913.] 

1.  Appeal. — Review, — Harmless  Error. — Ruling  on  Motion  to  Dis- 
miss, — Where  an  action  was  brought  l)efore  a  justice  of  the  peace 
to  recover  $200  for  material  furnished  and  labor  performed  at  the 
special  instance  and  request  of  defendant,  and,  on  ax)[)eal  to  the 
suijerior  court,  plaintiflf  filed  an  additional  paragraph  of  com- 
plaint to  recover  the  same  amount  on  the  theory  of  an  express 
contract,  error  In  overruling  defendant's  motion  to  dismiss  the 
action,  on  the  ground  that  the  court  had  not  Jurisdiction  of  the 
snbjeet-matter.  was  harmless,  where,  after  such  ruling  the  plain- 
tiff dismissed  such  additional  paragraph  and  proceo<led  to  trial 
on  the  original  complaint,    p.  154. 

2.  Appeal. — Rerieic— Harmless  Error. — Affirmance. — ^A  Judgment 
will  not  be  reversed  on  account  of  an  error  which  did  not  preju- 
dice the  substantial  rights  of  the  party  complaining,    p.  155. 

3.  EvTHKNCK. — Accotn't  fioolcs. — Lemper. — In  an  action  to  recover 
for  material  fiirnlslicd  ;iud  labor  performed,  a  ledger  kept  by 
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plain tUTs  l>ookkeeper  in  the  regular  course  of  plalntifTs  business, 
the  entries  in  which  were  made  from  memoranda  furnished  by 
the  employee  who  sent  out  the  material  and  by  the  men  who  did 
the  work,  was  admissible  as  affording  some  proof  of  the  account, 
although  such  l>ookkeeper  had  no  i)ersonal  knowledge  of  the 
amount  of  material  furnished  or  the  amount  of  labor  performed 
at  the  time  such  entries  were  made  by  him.  -p.  155. 
4.  Appeal. — Rccicic. — Refusal  to  Direct  Verdict. — ^The  refusal  to 
direct  a  verdict  for  defendant  was  not  error,  where  there  was 
evidence  tending  to  support  a  verdict  for  plaintiff,    p.  156. 

From  Superior  Court  of  Marion  County  (78,879) ;  Vlric 
Z,  Wiley,  Special  Judge. 

Action  by  the  Cheyne  Electric  Company  against  the  Indi- 
anapolis Outfitting  Company.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.     Affirmed, 

Wm.  E.  Reiley,  for  appellant. 

Charles  Alcon  and  H.  L.  Wyyiegar,  for  appellee. 

Lairy,  J. — This  case  originated  in  the  court  of  a  justice 
of  the  peace  of  Marion  county,  and  was  appealed  to  the 
Superior  Court  of  Marion  county,  where  the  judgment  from 
which  this  appeal  is  taken  was  rendered  in  favor  of  appellee 

for  the  sum  of  $199.86.  This  action  was  brought  to 
1.     recover  for  materials  furnished  and  labor  performed 

by  appellee  for  appellant,  and  in  the  justice's  court 
the  complaint  proceeded  on  the  theory  that  the  materials 
were  furnished  and  the  labor  was  performed  at  the  special 
instance  and  request  of  defendant,  and  sought  to  recover 
the  reasonable  value  of  the  materials  and  labor  so  furnished. 
After  the  case  reached  the  superior  court,  plaintiff,  by  leave 
of  court,  filed  a  second  paragraph  of  complaint,  alleging  an 
express  contract  and  seeking  to  recover  thereon.  Each  para- 
graph demanded  $200.  After  the  second  paragraph  was 
filed,  defendant  made  a  motion  to  dismiss  the  action,  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  subject- 
matter,  which  motion  the  court  overruled;  and,  thereupon 
plaintiff  dismissed  the  second  paragraph,  of  his  complaint. 
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The  case  proceeded  to  trial,  and  judgment  was  rendered  on 

the  complaint  originally  filed  before  the  justice  of  the  peace. 

If  there  was  error  in  the  ruling  of  the  court  on  the  motion 

to  dismiss  the  action,  such  error  was  rendered  harmless  by 

the  subsequent  proceedings  of  the  court.    A  judg- 

2.  ment  will  not  be  reversed  on  account  of  an  error 
which,  as  shown  by  the  record,  did  not  prejudice  the 

substantial  rights  of  the  party  complaining.  Vulcan  Iron 
Works  Co.  V.  Electric,  etc.,  Min.  Co.  (1913),  53  Ind.  App. 

,  99  N.  E.  429,  100  N.  E.  307,  and  cases  cited. 

On  the  trial  of  the  case  the  court  permitted  the  book- 
keeper of  the  plaintiff,  over  the  objection  of  defendant,  to 
refer  to  entries  made  by  him  in  a  ledger  kept  by  him 

3.  in  the  regular  course  of  plaintiff's  business.     From 
the  testimony  of  this  witness  it  appears  that  he  had 

no  personal  knowledge  of  the  amount  of  material  furnished 
or  the  amount  of  labor  performed  at  the  time  the  entries 
were  made  in  this  book,  but  that  the  entries  were  made  from 
memoranda  furnished  by  the  employes  who  sent  out  the 
material  and  by  the  men  who  did  the  work. 

Shop  books  kept  by  a  merchant  or  tradesman  in  the  course 
of  his  regular  business  are  admissible,  under  certain  condi- 
tions, to  prove  the  transactions  between  him  and  his  cus- 
tomers. A  discussion  of  the  reasons  on  which  such  books  are 
held  to  be  admissible,  or  of  the  limitations  affecting  their 
admissibility,  would  not  be  profitable  in  this  opinion.  Foi 
a  discussion  of  these  questions  we  refer  to  the  concurring 
opinion  of  Roby,  J.,  in  the  case  of  Johnson  v.  Zimmermwn 
(1908),  42  Ind.  App.  165,  84  N.  E.  541,  and  also  to  the  case 
of  State,  ex,  rcL,  v.  Central  States  Bridge  Co,  (1912),  49  Ind. 
App.  544,  97  N.  E.  803.  There  has  been  much  uncertainty 
as  to  the  rule  in  this  State,  but  recent  decisions  seem  to  justi- 
fy us  in  holding  that  shop  books,  kept  in  the  manner  here 
shown,  are  admissible  in  evidence,  and  that  they  offered 
some  proof  of  the  account,  the  weight  of  which  is  for  the 
consideration  of  the  jury. 
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The  trial  court  did  not  err  in  refusing  to  direct  a 
4.    verdict  for  defendant,  and  there  is  evidence  in  the 

record  tending  to  support  the  verdict  rendered. 
Judgment  affirmed. 

Note.— UeiK)rted  In  100  N.  B.  468.  See,  also,  under  (1,  2)  3  Cyc. 
383;  (3)  17  Cyc.  303;  (4)  38  Cyc.  1576.  As  to  general  requisites 
to  admissibiiiU'  of  account-books  In  evidence,  see  138  Am.  St.  445. 
As  to  what  is  provable  by  books  of  account,  generally,  see  52 
L.  R.  A.  689.  On  tbe  question  of  party's  books  of  account  as  evi- 
dence In  own  favor,  see  52  L.  R.  A.  546. 


The  Cleveland,  Cincinnati,  Chicago  and  St. 
LouiB  Railway  Company  v.  Van  Laningham. 

(No.  7,48&    Filed  Ij^ruary  14.  1912.    Rehearing  denied  June  18, 
1912.    Transfer  denied  January  22,   1913.] 

1.  Pleadiko. — Demurrer, — AdmUtsions, — On  demurrer  to  a  com* 
plaint,  all  tbe  material  facts  that  are  well  pleaded  must  be  taken 
as  true  for  the  purposes  of  tlie  demurrer,    p.  163. 

2.  Railroads.  —  Croasitiff  Accident.  —  Contributory  Negligence. — 
CompUUnt. — ^Where,  in  an  action  for  the  death  of  plaintiff*s  de- 
cedent, in  a  railroad  crossing  accident,  the  conclusions  to  be 
drawn  from  the  allegations  of  the  complaint  with,  reference  to 
decedent's  conduct  in  api>roachlDg  the  crossing,  lead  to  no  other 
legitimate  inference  than  that  decedent  was  guilty  of  contributory 
negligence,  the  existence  of  such  contributory  negligence  will  be 
determined  as  a  matter  of  law,  but  if  the  allegations  are  such 
as  might  properly  cause  reasonable  men  to  differ  as  to  the  exist- 
ence of  such  negWfiieuce  on  the  part  of  decedent,  the  question  is 
for  the  jury.    p.  103. 

3.  Neoliqence. — Cofn plaint. — Demurrer. — Contributory  Negligence. 
— Presumptions. — On  demurrer  to  a  complaint  in  a  negligence 
case,  it  will  be  considered  that  plaintiff  used  due  cnre,  unless  all 
reasonable  inferences  drawn  from  the  facts  alleged  show  that 
he  was  guilty  of  negligence  as  a  matter  of  law.    p.  163. 

4.  Railroads.  —  Crossing  Accident.  —  Contributory  Negligence.  — 
Complaint. — ^A  complaint  to  reco^'er  for  the  death  of  plainttiTs 
decedent  in  a  railroad  crossing  accident,  alleging  that  decedent 
was  sixty  years  old  and  had  good  hearing  amd  eyesight,  that 
when  about  100  feet  from  the  crossing  he  stopi)ed  and  looked 
and  listened  for  an  ai)proaching  train,  and.  neither  seeing  nor 
hearing  any,  he  proceeded  toward  the  crossing,  that  from  the 
point  where  he  stopped  to  a  point  five  feet  from  the  tracks,  be 
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could  not  see  an  approaching  train  because  of  obstructions  which 
defendant  neglig^itly  permitted  to  exist,  that  defendant  negli- 
gently failed  to  give  any  signal  or  warning  of  the  train's  ap- 
proach to  the  crossing  by  sounding  the  whistle  or  ringing  the 
bell,  and  that  the  train  was  negligently  run  at  a  high  rate  of 
speed  over  said  crossing,  thereby  causing  the  death,  does  not 
show  contributory  negligence  as  a  matter  of  law  and  is  sufficient 
to  withstand  a  demurrer,    pp.  164, 165. 

5.  Railboadb.  —  Cro9»ing  Accident  —  Contributory  Negligence, — 
Failure  to  Look  and  lA^ten, — One,  who,  on  approaching  a  rail- 
road track  falls  to  look  and  listen  for  an  approaching  train,  is 
guilty  of  negligence  as  a  matter  of  law.    p.  164. 

0.  Railboads.  —  Crossing  Accident,  —  Contributor^/  'Negligence.  — 
Jury  Question^ — Looking  and  Listening, — Where  a  person,  on  ap- 
proadiing  a  railroad  crossing,  looked  and  listened  in  good  faitli, 
the  question  of  whether  he  looked  and  listened  enough  is  for 
the  jury.    p.  164. 

7.  Raiiaoadb. — Crossing  Accident. -^Oare  by  Persons  Approaching 
Crossings, — ^A  person  approaching  a  railroad  crossing  is  required 
to  use  only  ordinary  care  to  avoid  Injury,  and  while  he  is  re- 
quired to  use  every  reasonable  precaution  kd/l  to  look  and  listen 
for  an  approaching  train,  he  has  a  right  to  rely  on  the  railroad 
company  performing  its  duty  and  is  not  bound  to  anticipate  that 
It  will  fail  to  give  proper  warning  of  the  approach  of  its  train, 
p.  164. 

8.  Tbiau — Verdict, — Answers  to  J9iterrogatories. — A  general  ver- 
dict is  overcome  by  answers  to  interrogatories  only  when  they 
exclude  every  reasonable  hypothesis  consistent  with  the  verdict 
which  might  have  been  proven  under  the  issuea    p.  166. 

9l  Railboads.  —  Crossing  Accident.  —  Contributory  Negligence. — 
Verdict. — Anmcers  to  Interrogatories. — In  an  action  against  a 
railroad  company  to  recover  for  the  death  of  plaintiff's  decedent 
in  a  crossing  accident,  answers  to  interrogatories  showing  de- 
cedent was  familiar  with  the  crossing,  that  he  stopped,  looked 
and  listened  before  approaching  the  same,  that  from  where  he 
stopped  to  a  point  within  five  feet  of  the  track  he  could  not  have 
seen  the  approaching  train,  that  when  decedent  arrived  at  the 
point  in  the  highway  where  he  could  see  the  train  he  could  not 
stop  his  horse  in  time  to  avoid  injury,  and  had  not  space  enough 
in  which  to  turn  the  horse  around,  and  that  the  whistle  was  not 
sounded  until  the  engineer  saw  decedent  crossing  the  track,  do 
not  show  that  decedent  failed  to  use  ordinary  care  and  are  not 
In  conflict  with  the  general  verdict  for  plaintiff,    p.  166. 

10.  Raiukoads.  —  Crossing  Accident,, —  Instructions.  —  Last  Clear. 
Chance. — ^In  an  action  against  a  railroad  company  for  the  death 
of  plaintiflTs  decedent  in  a  crossing  accident,  where  there  was 


158  APPELLATE  COURT  OF  INDIANA, 

Cleveland,  etc.,  R.  Co.  r.  Van  Laningham — 52  Ind.  App.  156. 

eridence  that  the  engineer  saw  the  decedent  when  he  was  some 
distance  from  the  railroad,  that  decedent  then  disappeared  behind 
an  embankment  which  prevented  decedent  fr<Hn  seeing  the  train 
and  hid  him  from  the  engineer's  view,  and  that  the  «iglneer  next 
saw  the  horse  appear  about  fifteen  feet  from  the  track,  an  In- 
struction that  where  a  i)erson  traveling  on  a  highway,  and  a 
train  are  each  approaching  a  crossing  under  circumstances  Indi- 
cating if  neither  stoim  a  collision  is  likely,  the  engineer,  if  he  has 
signalled  the  approach  of  the  train,  has  a  right  to  presume  that 
such  person  will  stop  and  to  proceed  with  the  train  until  he  sees 
that  such  person  does  not  stop,  and  if,  after  making  such  dis- 
covery in  time  to  stop  the  train  and  avoid  a  collision,  his  failure 
to  do  so  will  render  the  company  liable  for  the  resulting  injury, 
was  a  proper  instruction  and  applicable  to  the  evidence,  even 
under  the  view  that  the  engineer  was  not  bound  to  use  the  last 
clear  chance  to  avoid  accident  until  he  saw  the  horse  emerging 
from  behind  the  embankment    pp.  167, 168. 

11.  Raiuioads. — Crossing  Accident. — Issues. — Last  Clear  Chance. — 
Cotnplaint. — A  complaint,  in  an  action  for  the  death  of  plaintifTs 
decedent  in  a  crossing  accident,  averring  that  the  servants  of 
defendant  carelessly  and  negligently  caused  the  train  to  strike 
decedent,  while  knowing  that  he  did  not  and  could  not  know  of  \ 
the  approach  of  such  train,  is  sufflclent  to  bring  into  the  case  the 
doctrine  of  last  clear  chance,     p.  167. 

12.  Trial. — Instructions. — XefjUgencc. — Instructions  on  the  ques- 
tion of  negligence  should  apply  only  to  the  negligence  charged  in 
the  complaint,  where  the  acts  charged  are  definite  and  specific, 
p.  169. 

13.  TaiAi* — I tistr actions. — Refusal. — The  refusal  of  requested  in- 
structions on  questions  fully  covered  by  the  instructions  given,  is 
proper,    p.  160. 

14.  Railroads. — Crossing  Accidetit. — Action. — Burden  of  Proof. — 
In  an  action  to  recover  for  the  death  of  plaintiff's  decedent  in  a 
railroad  crossing  accident,  plaintiff  has  the  burden  of  showing 
negligence  as  charged,  and  the  burden  of  showing  contributory 
negligence  by  the  decedent  is  on  defendant,    p.  160. 

15.  Appear — Rcvictc. — Evidence. — Verdict. — The  verdict  for  plain- 
tiff in  a  negligence  case  will  not  be  disturbed  on  the  evidence,  on 
appeal,  where  such  evidence  is  conflicting  on  the  question  of 
defendant's  negligence,  and  does  not  show  contributory  negligence 
as  a  matter  of  law.    p.  169. 

16.  Death. — Damages. — Excessive  Damages, — In  an  action  for 
death  against  a  railroad  company,  where  decedent  was  sixty-two 
years  old,  able-bodied,  living  with  and  supix>rting  his  wife  and 
daughter,  and  had  a  life  expectancy  of  thirteen  and  one-half 
years,  a  verdict  for  $5,200  will  not  be  held  excessive,  where  tlien^ 
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is  no  showing!  that  the  Jury  adopted  an  Improper  method  of  cal- 
culating the  damages,  or  was  misled  by  sympathy,  or  Influenced 
by  unfair  mean&    p.  170. 

Prom  Johnson  Circuit  Court ;  W.  E.  Deupree,  Judge. 

Action  by  Carl  Van  Laningham,  administrator  of  the  es- 
tate of  Cassius  C.  Van  Laningham,  deceased,  against  The 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.    Affirmed. 

John  W.  Kern  and  L.  E.  Slack,  for  appellant. 
Clarke  &  Clarke,  for  appellee. 

Ibach,  p.  J. — This  was  a  suit  brought  in  the  Superior 
Court  of  Marion  County  by  appellee  as  the  administrator  of 
the  estate  of  Cassius  C.  Van  Laningham,  on  account  of  the 
death  of  his  decedent,  which  it  is  averred  in  the  complaint 
was  cau.sed  by  the  negligence  of  appellant  in  running  one 
of  its  passenger-trains  upon  decedent  at  a  highway  crossing 
in  Marion  county.  The  venue  was  subsequently  changed  to 
Johnson  county,  where  the  cause  was  tried.  The  amended 
complaint  on  which  issues  were  joined  was  in  two  para- 
graphs. A  demurrer  to  each  paragraph  for  want  of  facts  was 
overruled,  exceptions  were  taken  and  answer  filed.  Trial  by 
jury  resulted  in  a  verdict  for  appellee,  assessing  damages 
at  $5,200.  With  the  general  verdict  were  returned  answers 
to  certain  interrogatories.  Appellant's  motion  for  judg- 
ment on  these  answers  was  overruled,  and  judgment  ren- 
dered on  the  verdict. 

The  errors  assigned  call  in  question  the  action  of  the  trial 
court  in  overruling  appellant's  separate  demurrers  to  each 
paragraph  of  the  amended  complaint,  and  in  overruling  ap- 
pellant's motions  for  judgment  on  answers  to  interroga- 
tories, and  for  a  new  trial. 

The  first  paragraph  of  complaint  sets  out  the  following 
alleged  facts :  Plaintiff  is  the  administrator  of  the  estate  of 
Cassius  C.  Van  Laningham.     Defendant  is  a  railroad  corpo- 
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ratian,  owning  and  operating  a  line  of  railroad  passing 
through  the  towns  of  Lawrence  and  Oaklandon,  in  Marion 
county,  Indiana.  The  course  of  said  railroad  from  Law- 
rence to  Oaklandon  is  straight.  One  mile  west  of  Oaklandon 
is  a  railroad  crossing  known  as  Springer's  Crossing,  where 
said  line  of  railroad  tracks  crosses  a  public  highway  at  an 
angle  of  about  45  degrees  east,  which  highway  had  been 
opened  for  many  years  prior  to  the  construction  of  the  rail- 
road, and  is  used  extensively  by  the  traveling  public. 
Southwest  of  Oaklandon,  for  about  three-quarters  of  a  mile, 
defendant's  tracks  go  down  grade  until  they  cross  a  creek, 
then  ascend  gradually,  and  where  they  intersect  said  public 
highway  they  are  about  10  or  15  feet  below  the  original 
grade  of  the  highway.  The  grade  of  the  highway  has  been 
lowered  to  correspond  to  that  of  the  railroad,  and  in  lower- 
ing the  highway  grade  north  of  the  railroad  defendant  care- 
lessly and  negligently  failed  to  remove  the  embankment 
thus  caused  east  of  the  highway  and  adjacent  to  the  tracks 
within  its  right  of  way.  Defendant  and  others  erected  along 
and  near  the  railroad  tracks  a  large  number  of  telegraph 
and  telephone  poles.  A  person  approaching  the  track  from 
the  north,  walking,  or  driving  in  a  buggy  or  wagon,  cannot 
see  defendant's  tracks  or  a  train  thereon  to  the  east  of  said 
highway  at  any  time  until  he  is  within  5  feet  of  said  rail- 
road, owing  to  the  presence  of  said  embankment  and  poles. 
A  person  in  a  bugg>^  or  wagon  passing  along  said  highway 
in  said  cut  going  south  cannot  hear  a  train  approaching  at 
any  time  until  within  5  feet  of  said  tracks,  unless  a  good 
and  sufficient  whistle  is  loudly  sounded  before  said  train 
reaches  said  crossing  and  within  100  rods  thereof,  and 
unless  the  bell  on  the  locomotive  drawing  such  train  rings 
continuously  immediately  before  reaching  said  crossing,  to 
indicate  the  approach  of  the  train,  or  other  proper  and  nec- 
essary signals  are  made  indicating  the  approach  of  a  train 
on  said  railroad.  On  December  18,  1907,  plaintiff's  de- 
cedent, a  man  of  sixty  years,  of  good  health,  good  hearing 
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and  eyesight,  was  passing  south  on  said  highway  towards 
his  home,  which  is  situated  about  one-half  mile  south  there- 
of. When  he  came  to  a  place  about  100  feet  from  the  rail- 
road tracks  he  stopped  his  horse,  which  he  was  driving  to 
a  buggy,  and  looked  and  listened.  He  did  not  see  any  train 
approaching,  owing  solely  to  the  presence  of  said  embank- 
ment and  said  poles,  which  obstructed  his  view.  A  line  of 
interurban  tracks  parallels  the  railroad  tracks  at  this  place, 
and  is  separated  therefrom  by  a  high  embankment.  After 
decedent  stopped,  as  related,  an  interurban  car  passed  said 
crossing.  Decedent  drove  on  towards  the  south  in  said 
cut,  and  from  where  he  could  not  see  said  railroad  tracks 
and  a  train  thereon  to  the  east.  Owing  to  said  embank- 
ment, poles  and  wires,  said  decedent  while  so  driving,  could 
know  of  the  approach  of  a  train  on  said  railroad  only  when 
a  good  and  sufficient  whistle  on  said  locomotive  was  sounded 
and  a  bell  rung  continuously.  When  said  decedent  was 
within  about  five  feet  of  said  tracks  he  first  saw  and  heard 
a  train  approaching  from  the  east,  but  it  was  then  too  late  to 
escape  by  any  other  means  except  by  driving  across  said 
tracks.  While  decedent  was  attempting  to  escape,  a  train 
owned,  operated  and  controlled  by  defendant  ran  into  and 
against  him,  knocking  and  hurling  him,  his  wagon  and  his 
horse  for  100  feet,  and  so  bruising  and  wounding  decedent 
that  he  died  a  few  minutes  thereafter.  The  engine  which 
struck  and  killed  him  was  owned  and  operated  by  defend- 
ant, and  in  charge  of  one  of  its  agents  and  employes,  and 
such  employe  in  charge  of  the  engine  carelessly,  negligently 
and  unlawfully  failed  and  neglecte^i  to  sound  the  engine 
whistle  at  a  distance  of  not  more  than  100  and  not  less  than 
80  rods  from  such  crossing,  and  negligently  and  carelessly 
failed  to  ring  the  bell  on  the  locomotive  continuously  for  at 
least  80  rods  immediately  before  crossing  said  highway. 
Said  acts  of  neglect  and  failure  are  the  sole,  immediate  and 
direct  cause  of  decedent's  death.  Then  follow  the  aver- 
VoL.  52—11 
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mentfl  as  to  those  dependent  on  decedent,  and  judgment  for 
$10,000  is  asked. 

The  second  paragraph  is  similar  to  the  first,  except  that 
in  this  paragraph  defendant  is  charged  with  negligence  in 
allowing  a  pile  of  dirt,  described  as  from  12  to  15  feet 
high,  30  feet  wide,  and  100  feet  long,  to  remain  adjacent  to 
its  right  of  way,  so  as  to  cause  the  obstruction  of  the 
view  of  the  railroad  tracks  and  trains  thereon  to  persons 
using  said  highway.  Defendant  and  its  servants  well  knew 
the  condition  of  said  crossing,  and  knew  that  persons  along 
the  highway  passing  through  said  cut  could  not  see  or  hear 
a  train  approaching  on  account  of  the  embankment,  poles 
and  wires,  unless  such  servants  sounded  loudly  the  whistle 
of  the  locomotive  within  a  proper  distance,  and  caused  the 
bell  on  the  locomotive  to  be  rung  continuously,  and  made 
such  other  noises,  alarms  or  signals  in  such  a  manner  that 
one  within  said  cut  would  know  or  have  the  means  of  know- 
ing of  the  approach  of  said  train,  and  although  defendant, 
its  agents  and  servants  knew  these  facts,  they  carelessly  and 
negligently  failed  to  erect  alarm  bells  and  signals  at  said 
crossing,  and  its  agents  and  servants  in  charge  of  such 
locomotive  negligently  and  carelessly  failed  to  sound  the 
whistle  of  said  locomotive,  to  ring  continuously  the  bell 
thereon,  or  give  other  signals  or  warnings  of  the  approach 
of  said  train  in  such  a  manner  and  at  such  a  time  that  plain- 
tiff's decedent  while  using  said  crossing  as  aforesaid  could  be 
warned  of  the  approach  of  such  train  in  time  to  avoid  in- 
jury therefrom,  and  such  servants  and  agents  of  defendant 
carelessly  and  negligently  caused  said  train  to  approach 
and  dash  over  said  highway  at  the  rate  of  a  mile  a  minute, 
without  giving  warning,  as  aforesaid,  and  to  strike  and  hurl 
decedent  and  carry  him  along  with  said  train  for  one-half 
mile  or  more,  while  knowing  that  he  did  not  and  could  not 
know  of  the  approach  of  such  train.  That  such  acta  of  neg- 
ligence on  the  part  of  defendant's  servants  directly,  proxi- 
mately and  solely  caused  decedent's  death. 
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It  ifl  claimed  by  appellant  that  each  paragraph  of  the 
complaint  is  bad  because  it  affirmatively  appears  from  the 
averments  thereof  that  plaintiff's  decedent  was  guilty  of 
contributory  negligence.  By  appellee  it  is  insisted  that 
whether  decedent's  conduct  under  the  conditions  averred 
as  existing  at  the  crossing  at  the  time  of  the  accident 
amounted  to  contributory  negligence,  was  a  question  of  fact 
for  the  jury,  and  not  one  of  law  for  the  court. 

Since  each  paragraph  of  the  complaint  is  tested  by  de- 
murrer, all  the  material  facts,  which  are  well  pleaded,  re- 
garding the  conduct  of  decedent  while  approaching 

1.  the  crossing  in  question,  together  with  the  conditions 
adjacent  to  the  crossing  and  the  character  thereof  at 

the  time  decedent  was  killed,  must  be  taken  as  true  for  the 
purposes  of  the  demurrer.     If  the  conclusions  which 

2.  we  are  forced  to  draw  therefrom  lead  to  but  one 
legitimate  inference,  and  that  is  that  appellant  by 

his  own  negligence  materially  contributed  to  bring  about  the 
accident  complained  of,  it  then  becomes  our  duty  to  deter- 
mine decedent's  contributory  negligence  as  a  matter  of  law. 
Oreenawaldt  v.  Lake  Shore,  etc,  R.  Co.  (1905),.  165  Ind. 
219,  228,  74  N.  E.  1081 ;  Indianapolis  8t,  R.  Co.  v.  BoUn 
(1906),  39  Ind.  App.  169,  78  N.  E.  210.  If,  on  the  other 
hand,  from  the  facts  alleged  it  can  be  said  that  reasonable 
men  might  properly  differ  as  to  whether  decedent  was  guilty 
of  such  conduct  as  to  contribute  to  his  own  injury  and 
death,  then  the  ([uestion  cannot  be  decided  as  a  matter  of 
law,  but  is  a  fact  for  the  jury  to  determine  under  proper 
instructions  from  the  court.  The  plaintiff  will  be  con- 
sidered to  have  used  due  care  unless  all  reasonable 

3.  inferences  drawn  from  the  facts  alleged  show  that 
he  was  guilty  of  negligence  as  a  matter  of  law. 

Cleveland,  etc.,  R.  Co.  v.  Harrington  (1892),  131  Ind.  426, 
30  N.  E.  37;  Cincinnati,  etc.,  R.  Co.  v.  Orames  (1893),  136 
Ind.  39,  34  N.  E.  714. 

It  will  be  observed  that  the  complaint  alleges  that  de- 
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cedent  at  the  time  of  the  accident  was  a  man  60  years  old, 
having  good  hearing  and  eyesight;   that  while  at- 

4.  tempting  to  cross  appellant's  railroad  tracks  in  his 
buggy  he  approached  the  highway  crossing  from  the 

north,  and  when  about  100  feet  from  the  crossing  he  stopped 
his  horse  and  looked  and  listened  for  an  approaching  train, 
but  was  unable  to  see  or  hear  one,  he  then  proceeded  to 
drive  toward  the  crossing,  but  could  not  see  an  approach- 
ing train  while  driving  from  the  point  where  he  stopped 
until  he  arrived  at  a  point  five  feet  from  appellant's  tracks, 
wholly  on  account  of  a  high  bank  of  earth  and  poles  which 
appellant  had  negligently  allowed  to  be  there.  It  is 
averred,  in  addition  to  this  act  of  negligence  relative  to  the 
obstruction  of  his  view,  that  appellant  negligently  failed  to 
give  any  signal  or  warning  of  the  approach  of  the  train,  by 
sounding  the  whistle  or  ringing  the  bell  in  the  manner,  and 
within  the  distance  from  such  crossing  required  by  statute, 
when  it  knew  that  plaintiff,  on  account  of  said  high  embank- 
ment which  obstructed  his  view,  could  not  know  of  the  ap- 
proach of  a  train  when  the  whistle  was  not  blown  or  the 
bell  rung,  and  that  the  train  was  negligently  run  at  the 
high  and  dangerous  rate  of  speed  of  a  mile  a  minute  over 
said  crossing  and  against  decedent,  and  he  was  thereby 
killed. 

When  a  person  before  attempting  to  cross  a  rail- 

5.  road  track  does  not  heed  the  danger  of  his  situation, 
and  fails  to  look  and  listen  for  an  approaching  train. 

he  is  guilty  of  negligence  as  a  matter  of  law,  but  when  such 
person  looks  and  listens  in  good  faith,  the  question 

6.  whether  he  looked  and  listened  enough  is  for  the 
jur}'.    The  law  requires  such  person  to  use  ordinary 

care  to  avoid  injury.     Nothing  more  is  required  of  him. 
While  a  traveler  on  a  public  highway  on  approach- 

7.  ing  a  railroad  crossing  is  required  to  use  every  rea- 
sonable precaution  and  keep  a  lookout  and  to  listen 
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attentively  for  an  approaching  train,  still  he  is  not  bound 
to  anticipate  that  any  railroad  company  will  be  so  reckless 
and  so  unmindful  of  its  duty  bb  to  fail  and  neglect  to  give 
the  signals  and  alarms  as  required  by  law  to  warn  all  trav- 
elers approaching  any  of  its  crossings,  and  whose  danger  is 
increased  by  reason  of  such  neglect  on  its  part,  but  rather 
he  may  rely  on  the  railroad  company  performing  its  duty. 
The  averments  in  the  complaint  before  us  concerning 

4.  the  negligence  on  the  part  of  defendant  company  in 
approaching  and  passing  over  the  crossing  in  ques- 
tion, together  with  the  other  facts  appearing  in  the  com- 
plaint, are  such  that  we  cannot  say  that  he  did  what  no 
ordinarily  prudent  person  would  do.  The  complaint  is 
sufficient. 

The  author  in  Wharton,  Negligence  (2d  ed.)  §804,  says: 
"Even  where  a  statute  is  in  force  requiring  the  use  of  a 
bell  or  Bteam  whistle  or  other  signal  at  a  crossing,  while  the 
omission  to  comply  may,  under  the  statute,  create  a  prima 
facie  case  against  the  company,  it  is  a  good  defense  that 
the  plaintiff  saw  the  train,  and  recklessly  exposed  himself 
to  the  collision.  When,  however,  the  injury  remilts  from 
the  omission  of  the  signals,  then  the  railroad  is  liable." 

The  Supreme  Court  of  this  State  in  considering  a  com- 
plaint somewhat  like  the  present  said:  '^The  signal  re- 
quired by  law  not  being  given,  the  view  being  obstructed, 
and  the  plaintiff  not  being  hard  of  hearing,  he  had  no  reason 
to  suppose  that  the  train  was  within  eighty  rods  of  the 
crossing;  he  was  misled  by  the  defendant's  negligence  in 
omitting  the  proper  signal,  he  was  not  guilty  of  negligence 
in  assuming,  in  the  absence  of  any  indication  to  the  con- 
trary, that  the  company  was  obeying  the  law,  and  that  no 
engine  was  advancing  toward  the  crossing  within  a  dis- 
tance of  eighty  rods."  Pittsburgh ,  etc,  R.  Co.  v.  Martin 
(1882),  82  Ind.  476,  483.  See,  also.  Tabor  v.  Missouri  Val^ 
ley  B.  Co.,  (1870),  46  Mo.  353,  2  Am.  Rep.  517;  Louisville, 
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etc.,  jK.  Co,  v.  WilUams  (1898),  20  Ind.  App.  583,  51  N.  E. 
128;  Chesapeake,  etc.,  R.  Co.  v.  Steele  (1898),  84  PecL  93, 
29  C.  C.  A.  81. 

It  is  aasigned  as  error  that  the  court  erred  in  overruling 

appeUaut's  motion  for  judgment  on  the  answers  to  inter- 

rogatories.    A  general  verdict  is  overcome  by  an- 

8.  swers  to  interrogatories  only  when  such  answers  ex- 
clude every  reasonable  hypothesis  consistent  ¥dth  the 

verdict  which  might  have  been  proven  under  the  issues. 
Southern  Ind.  R.  Co.  v.  Peyton  (1902),  157  Ind.  690,  61  N. 
E.  722;  Harmon  v.  Foran  (1911),  48  Ind.  App.  262,  94 
N.  E,  1050,  95  N.  E.  597. 

By  its  answers  to  the  interrogatories  tiie  jury  found  that 

decedent  was  of  good  hearing  and  good  eyesight;  that  he 

w^as  familial*  with  the  crossing;   that  he  stopped, 

9.  looked  and  listened  before  crossing  the  interurban 
track ;  that  if  he  had  stopped  afterwards  at  any  time 

before  reaching  a  point  where  his  horse's  head  was  within 
five  feet  of  the  tracks  he  could  not  have  seen  the  approach 
of  the  train  which  struck  him;  that  the  embankment  im- 
mediately east  of  the  highway  entirely  cut  oflE  the  view  of  an 
approaching  train;  that  the  engineer  failed  to  sound  the 
whistle  or  ring  the  bell  until  with  150  feet  or  200  feet  of 
the  crossing;  that  when  decedent  reached  a  point  in  the 
highway  where  he  could  see  the  train  approaching  on  de- 
fendant's tracks  he  did  not  have  time  enough  to  stop  his 
horse,  nor  was  there  space  enough  in  the  highway  to  turn 
his  vehicle  with  safety,  and  thereby  avoid  a  collision;  that 
the  first  whistle  which  was  sounded  for  the  crossing  where 
decedent  was  struck  was  the  stock  alarm  or  distress  signal, 
sounded  after  the  engineer  had  seen  decedent  crossing  the 
tracks.  These  answers  do  not  show  that  decedent  failed  to 
use  ordinary  care  in  approaching  the  crossing  and  in  at* 
tempting  to  drive  over  the  same.  The  general  verdict  finds 
that  due  care  was  used  by  him  in  that  respect,  and  the  an- 
swers specially  made  do  not  exclude  the  existence  of  suffi- 
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cient  circumstanees  which  justify  the  conclusion  reached. 
The  court  was  right  in  overruling  the  motion  for  judgment 
on  the  answers  to  interrogatories. 

Error  has  been  assigned  in  refusing  to  give  to  the  jury 

certain  instructions  requested  by  appellant  and  in  giving 

others  on  the  court's  own  motion,  and  at  the  request 

10.  of  the  appellee.     In  view  of  the  conclusion  reached, 
it  will  be  unnecessary  to  discuss  all  the  instructions 

covered  by  these  assignments.  The  one  to  which  the  strong- 
est objection  is  m*de,  is  instruction  No.  1  given  at  appellee 's 
request,  which  is  as  follows:  **If  a  train  of  cars  hauled  by 
a  locomotive  engine  upon  a  railroad,  and  a  citizen  traveling 
in  a  buggy  ux>on  a  public  highway  are  both  approaching  a 
crossing  of  such  highway  mth  such  railroad,  under  circum- 
stiinces  indicating  that  a  collision  between  them  is  likely  to 
occur  if  they  both  proceed  upon  their  way  without  stopping, 
the  engineer  in  charge  of  such  train,  if  he  has  sounded  the 
refjuired  signals  with  the  engine  whistle,  and  in  ringing  the 
bell  of  the  engine,  has  a  right  to  presume  that  the  citizen 
will  stop  before  he  drives  upon  the  crossing,  and  has  a  right 
to  proceed  on  his  way  with  his  aigine  and  train,  until  he 
discovers  that  the  citizen  does  not  stop.  And  if  the  engi- 
neer makes  the  discovery  that  the  citizen  does  not  stop,  in 
time  to  stop  his  train  and  avoid  the  collision,  and  if  after 
making  such  discovery,  the  engineer  could  have  stopped  his 
train,  but  did  not  do  so,  then  in  that  view  of  the  case  the 
railroad  company  would  be  liable  for  the  injury  inflicted 
upon  the  citizen  by  such  collision."  This  instruction  was 
based  on  the  theory  that  appellant's  engineer  saw  decedent 
in  a  dangerous  position,  and  was  negligent  in  failing  to 
slow  down  or  stop  his  train.     The  averments  of  the 

11.  complaint  characterizing  the  manner  in  which  it  is 
claimed  the  accident  occurred  are  sufficient  to  bring 

into  the  case  the  doctrine  of  last  clear  chance,  for  it  is 
averred  **that  the  servants  *  •  •  of  defendant  care- 
lessh'  and  negligently  caused  said  train  to  strike    •    •    • 
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decedent  while  knowing  that  he  did  not  and  could  not  know 
of  the  approach  of  such   train.''    Indianapolis   Traction, 

etc,  Co.  V.  Croly  (1913),  Ind.  App.  ,  96  N.  B. 

973;  Evansville,  etc.,  Traction  Co.  v.  Johnson  (1913), 

Ind.  App. ,  97  N.  E.  176;  Indiana  Union  Traction  Co. 

V.  Myers  (1911),  47  Ind.  App.  646,  93  N.  E.  888. 

This  instruction  was  based  on  the  testimony  of  the  en- 
gineer that  he  saw  decedent  before  he  crossed  the  interurban 
track,  and  that  when  he  crossed  such  track  he  disap- 

10.  peared  from  sight  behind  the  embankment;  that  he 
next  saw  the  head  of  the  horse  emerge  from  behind 
the  embankment,  and  then  the  buggy  came  into  view,  and 
he  could  see  the  lines  going  up  and  down  as  if  the  driver, 
whom  he  did  not  see,  was  urging  the  horse.  He  says  that  he 
saw  the  horse  about  fifteen  feet  from  the  track,  when  he  first 
realized  that  decedent  was  attempting  to  cross,  and  was 
making  no  attempt  to  stop. 

We  cannot  say  from  the  engineer's  evidence,  that  at  this 
time,  when  he  says  he  first  realized  that  decedent  was  not 
going  to  stop,  he  could  not  have  stopped  his  train  in  time  to 
avoid  the  accident,  or  checked  its  speed  to  such  an  extent 
that  decedent  would  have  passed  on  over  the  track  unhurt. 
Although  the  engineer  states  that  he  did  what  he  could  to 
stop  the  train,  yet  this  was  to  be  considered  in  the  light  of 
his  testimony  as  to  surrounding  conditions,  and  it  was  for 
the  jury  to  say  whether  the  conditions  were  such  that  on 
seeing  the  horse  emerge  from  behind  the  blufl?  the  engineer 
still  should  have  been  able  to  avoid  the  accident,  in  view  of 
his  testimony  as  to  the  distance  the  horse  was  from  the  track 
and  the  train  from  the  crossing,  and  the  further  fact  that 
the  horse  passed  over  the  track  in  safety,  while  the  buggy 
was  struck  by  the  train.  We  consider  the  instruction  ap- 
plicable to  the  evidence  offered  by  the  engineer,  even  taking 
the  view  that  the  engineer  was  not  bound  to  use  the  last 
clear  chance  to  avoid  accident  until  he  saw  the  horse  emerg- 
ing from  the  cut. 
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It  cannot  be  said  as  a  matter  of  law  that  the  engineer 
did  not  see  decedent  in  a  place  of  danger,  or  entering  into  a 
place  of  imminent  danger,  until  after  it  was  too  late  to 
check  or  stop  the  train.  When  he  saw  decedent  pass  from 
view  behind  the  embankment,  it  then  became  the  engineer's 
duty  to  exercise  that  ordinary  care  and  prudence  which  the 
law  imposed  on  him  under  the  circumstances  as  they  were 
shown  by  the  evidence  in  the  case  to  exist  at  the  time  of  the 
accident.  While  we  do  not  commend  the  language  of  the 
instruction  generally,  and  can  see  where  the  same  might  be 
found  to  be  even  erroneous  in  certain  cases  when  there  were 
no  obstructions  to  hide  an  approaching  train,  yet  under  the 
facts  as  disclosed  by  the  record  before  us  we  must  conclude 
that  the  instruction  was  as  favorable  as  appellant  could  ask, 
and  that  no  error  was  committed  in  submitting  instructions 
embodying  the  doctrine  of  last  clear  chance. 

In  considering  error  assigned  in  giving  certain  other  in- 
structions, it  is  sufficient  to  say  that  the  acts  of  negligence 
charged  against  the  railroad  company  were  definit(» 

12.  and  specific,  and  the  instructions  given  on  the  ques- 
tion of  appellant's  negligence  should  have  applied 

only  to  the  negligence  charged  in  the  complaint;  but  in 

view  of  all  the  instructions  given,  we  cannot  find  reversible 

error   in   the   giving  of   the   instructions  criticised. 

13.  Other  instructions  asked  by  appellant  were  rightly 
refused,  because  the  same  questions  were  covered  by 

instructions  given,  and  the  jury  was  fully  informed  on  the 
issue  of  contributory  negligence. 

It  is  assigned  that  the  evidence  is  not  sufficient  to  sustain 

the  verdict.     It  is  admitted  that  the  train  which  ran  upon 

and  over  decedent  was  a  train  of  appellant,  and  was 

14.  being  operated  by  its  employes.  There  is  a  conflict 
as  to  whether  the  whistle  was  sounded  or  the  bell 
rung  before  reaching  the  crossing,  as  provided  by 

15.  statute.  The  burden  of  showing  negligence  on  the  part 
of  appellant,  as  charged,  was  on  appellee,  and  the  bur- 
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den  of  showing  contributory  negligence  on  the  part  of 
decedent  was  on  appellant.  It  seems,  under  the  decisions, 
that  the  issue  of  contributory  negligence  in  cases  where 
the  facts  are  similar  to  those  in  the  present  is  left  to  the 
determination  of  the  jury,  and  the  questions  both  of  the 
negligence  of  appellant  and  the  lack  of  contributory  negli- 
gence of  decedent  were  determined  by  the  jury  in  favor  of 
appellee.  The  evidence  is  quite  voluminous,  and  its  suffi- 
ciency not  free  from  doubt.  Without  setting  it  out,  we 
feel  justified  in  saying,  after  having  carefully  reviewed  it, 
that  it  would  be  error  to  say  as  a  matter  of  law  that  de- 
cedent was  guilty  of  contributory  negligence. 

It  is  also  claimed  by  appellant  that  the  damages  assessed 
are  excessive.  The  evidence  shows  that  decedent  was  sixty- 
two  years  old,  able-bodied,  living  with  and-support- 

16.  ing  his  wife  and  daughter.  His  expectancy  of  life 
was  13^  years.  There  is  nothing  to  show  that  the 
jury  adopted  an  improper  method  of  calculating  the  dam- 
ages, or  was  misled  by  sympathy,  or  influenced  by  unfair 
means,  and  the  amount,  though  large,  is  not  so  large  that  we 
can  say  that  it  abused  its  discretion.  Therefore,  we  would 
not  be  authorized  to  reverse  the  judgment  on  this  ground. 

Judgment  affirmed. 

Note.— -Reported  in  97  N.  E.  578.  See,  also,  under  (1)  31  Cyc. 
333;  (2)  33  Cyc.  1111;  (3)  29  CJyc.  596;  (4)  33  Cyc.  1000;  (5)  33 
Cyc.  1000;  (6)  33  Cyc.  1116;  (7)  33  Cyc.  1027;  (8)  38  Cyc.  1927; 
(9)  33  Cyc.  1142;  (12)  38  Cyc.  1612;  (13)  38  Cyc.  1711;  (14)  33 
Cyc.  1006.  1070;  (13)  3  Cyc.  348;  (16)  13  Oyc.  375.  As  to  the  duty 
of  travelers  on  highways  to  use  their  senses  to  avoid  accidents  at 
railroad  crossiugs,  see  90  Am.  Dec.  780.  As  to  the  presumption  of 
the  exercise  of  care,  see  116  Am.  St.  108.  As  to  the  presumption  of 
negligence  from  the  hapt)ening  of  an  accident,  see  113  Am.  St.  986. 
As  to  what  is  an  excessive  verdict  in  an  action  for  death  by  wrong- 
ful act,  see  18  Aim.  Cas.  1209.  As  to  the  failure  to  give  customary 
signals  as  excusing  nonperformance  of  duty  to  look  and  listen,  see 
:i  L.  U.  A.  (X.  S.)  391.  On  the  duty  of  traveler  approaching  rail; 
way  crossing  as  to  place  and  direction  of  observation,  see  37  L.  K. 
A.  (N.  S.)  136. 
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Studabaker  v.  Faylor  et  al. 

INo.  7/»92.     Filed  April  25,  1912.    Reliearing  denied  June  27,  1912. 

Transfer  denied  January  22,   1913.] 

1.  Witnesses. — Comnmnications  to  Physician. — Waiver  of  Privi- 
lege.—The  privilege  conferred  by  §520  Bums  1908,  §497  R,  S. 
1881,  on  communications  by  a  patient  to  his  physician,  may  be 
waived  by  the  patient,  or  by  those  who  stand  In  his  place,  or  are 
authorized  to  represent  him.    p.  172. 

2.  Witnesses. —  Competency. —  Privileged  Communications, —  Com- 
munications to  Physicians. — Waiver  of  Privilege. — Failure  to  Ob- 
ject,—The  privilege  conferred  by  §520  Burns  1908,  §497  R,  S. 
1881,  on  communications  by  a  patient  to  his  physician,  Is  waived 
where  the  witness  has  been  permitted  without  objection  to  testi- 
fy at  a  former  trial  as  to  matters  learned  in  such  communications. 
P.17Z 

o.  Appeal. — Review, — Right  to  Search  Record  of  Former  Appeal. — 
Appellate  courts  may  search  their  own  records  on  their  own  mo- 
tion or  the  suggestion  of  counsel,  and,  while  they  may  not  go  to 
the  record  of  a  former  appeal  in  the  same  cause  to  compare  the 
probative  force  of  evidence  given,  they  may  look  to  such  record 
in  order  to  ascertain  that  a  witness  testified  wittiout  objection  to 
matters  sought  to  be  excluded  in  the  pending  appeal,     p.  173. 

4.  WriNESBES. — Privileged  Comnuunications, — Communications  to 
Physician, — Waiver. — Persons  Entitled  to  Waive  Privilege. — The 
right  to  waive  the  privilege  of  confidential  communications  after 
the  death  of  the  patient,  In  litigation  affecting  the  estate,  is 
lodged  In  those  who  represent  and  stand  in  the  place  of  decedent. 
and  the  waiver  may  be  express,  or  implied  from  the  conduct  of 
sach  persons  in  standing  by  and  permitting  the  testimony  to  Ix' 
given  without  objection,    p.  174. 

Prom  Adams  Circuit  Court ;  J.  T.  Merryman,  Judge. 

Action  by  Thomas  Faylor  and  others  against  David  D. 
Studabaker.  Prom  a  judgment  for  plaintiffs,  the  defendant 
appeals.    Affirmed, 

Eichhom  <&  Vaughn,  Lesh  &  Lesh,  D.  E,  Smith  and  John 
Burns,  for  appellant. 

Mack  &  Sons,  D,  D,  Heller  &  Son,  C,  J,  Ltitz,  R,  W.  Stine 
and  Simmons  &  Dailey,  for  appellees. 
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Ibach,  p.  J. — Appellees,  all  the  heirs  of  Catherine  Pay- 
lor,  deceased,  sued  appellant  to  set  aside  a  deed  of  convey- 
ance of  real  estate  made  to  appellant  by  Catherine  Paylor, 
on  the  grounds  that  she  wa^i  insane  when  the  deed  was  made 
and  that  the  conveyance  was  obtained  through  fraud  of 
appellant.  They  also  asked  that  their  title  be  quieted  to 
this  real  esate,  and  they  be  put  in  possession. 

This  appeal  is  taken  on  a  reserved  question  of  law  as  to 
the  correctness  of  the  court's  action  in  allowing  Dr.  Cook, 
a  witness  at  the  trial,  to  testify,  over  the  objection  and  ex- 
ception of  appellant,  as  to  information  gained  as  a  physician 
while  treating  Mrs.  Paylor. 

Section  520  Burns  1908,  §497  R.  S.  1881,  provides  that 

physicians  shall  not  be  competent  witnesses  as  to  matters 

communicated  to  them  as  such  by  patients,  in  the 

1.  course  of  their  professional  business,  or  advice  given 
in  such  cases.     This  privilege  may  be  waived  by  the 

patient,  or  those  who  stand  in  his  place  or  are  authorized  to 
represent  him.  Towles  v.  McCurdy  (1904),  163  Ind.  12, 
71  N.  B.  129;  Heaston  v.  Krieg  (1906),  167  Ind.  101,  77  N. 
E.  805,  119  Am.  St.  475;  Morris  v.  Morris  (1889),  119  Ind. 
341,  21  N.  E.  918.  The  reason  for  this  statute  is  that  com- 
munications may  be  made  in  the  relation  of  physician 

2.  and  patient  which  a  due  regard  for  the  privacies  and 
decencies  of  life  should  protect  from  being  exposed 

to  the  public.  This  privilege  may  be  waived,  and  when  the 
matters  have  been  once  published  to  the  world,  no  reason 
remains  to  hold  the  privilege  in  force.  The  statute  was  not 
enacted  to  enable  persons  to  avoid  liability  or  to  win  a  suit 
by  making  it  diflficult  to  obtain  evidence,  but  was  made  in 
order  to  allow  them  to  prevent  certain  private  affairs  from 
becoming  public  property.  So  it  has  been  held  in  this 
State  and  other  states  that  when  a  witness  has  been  per- 
mitted, without  objection,  in  a  former  trial  to  testify  to 
privileged  communications,  the  bar  of  privilege  is  waived, 
and  the  testimony  cannot  be  excluded  on  that  ground  at  a 
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subsequent  trial.  Pittsburgh,  etc,  R.  Co.  v.  O'Connor 
(1909),  171  Ind.  686,  693,  85  N.  E.  969,  and  eases  cited; 
Elliott  V.  Kmsas  City  (1906),  198  Mo.  593,  96  S.  W.  1023, 
6  L.  R.  A.  (N.  S.)  1082,  8  Ann.  Cas.  653  and  note;  People 
V.  Bloom  (1908,  193  N.  Y.  1,  85  N.  E.  824,  18  L.  R.  A. 
(N.  S.)  898,  127  Am.  St.  931,  15  Ann.  Cas.  932. 

This  case  was  appealed  to  this  court  before  and  was  trans- 
ferred to  the  Supreme  Court.  See  Studabaker  v.  Faylor 
(1908),  170  Ind.  498,  83  N.  E.  747,  127  Am.  St.  397.  On 
referring  to  the  record  in  that  appeal,  we  find  that  Dr.  Cook 
was  permitted  at  that  trial,  without  objection  from  any  one, 
to  testify  to  information  gained  while  a  professional  rela- 
tion existed  between  him  and  Mrs.  Faylor.  "We  do  not  need 
in  this  case  to  decide  whether  appellant  had  any  right  to 
object  to  his  testimony  on  the  ground  of  privilege,  though 
many  authorities  uphold  the  doctrine  that  he  had  not,  since 
he  is  not  the  personal  representative  of  Mrs.  Faylor  (Lock- 
wood  V.  Lockwood  [1887],  56  Conn.  106,  110,  14  Atl.  293), 
and  the  privilege  is  personal.  3  Wigmore,  Evidence 
§§2192,  2196;  4  Wigmore,  Evidence  §§2320,  2386.  If  ap- 
pellant  had  the  right  to  object  to  the  admission  of  the  evi- 
dence, such  right  has  been  waived  by  failure  to  object  at 
the  former  trial,  thus  permitting  the  communications  to  be- 
come public. 

Appellate  courts  may  search  their  own  records  on  their 

own  motion  or  the  suggestion  of  counsel.    While  we  may 

not  go  to  the  record  in  a  former  appeal  in  order  to 

3.  compare  the  probative  force  of  the  evidence  there 
given  with  that  given  in  the  later  trial  (Cleveland, 
etc.,  R.  Co.  V.  Wynant  [1893],  134  Ind.  681,  34  N.  E.  569), 
yet  we  may  look  to  the  record  in  a  former  trial  and  appeal 
of  the  same  case  in  order  to  ascertain  that  a  witness  testified 
without  objection  to  the  same  matters  now  sought  to  be  ex- 
eluded.  Hancock  v.  Diamond  Plate  Glass  Co.  (1906),  37 
Ind.  App.  351,  75  N.  E.  659;  Clu^gish  v.  Koons  (1896),  15 
Ind.  App.   599,  43  N.   E.   158;  Denney  v.  State,  ex  rel. 
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(1896),  144  Ind,  503,  42  N.  E.  929,  31  L.  R.  A.  726;  Missis- 
sinewa  Min,  Co.  v.  Andrews  (1902),  28  Ind.  App.  496,  63 
N.  E.  231 ;  West  fall  v.  Wait  (1905),  165  Ind  353,  73  N.  E. 
1089,  6  Ann.  Cas.  788. 

Furthermore,  under  authorities  above  cited,  the  right  to 

waive   the  privilege  of  confidential  communications,  after 

the  death  of  Mrs.  Faylor,  in  litigation  affecting  her 

4.  estate,  was  lodged  in  those  who  represented  her  and 
stood  in  her  place.  Even  if  appellant  could  be  con- 
sidered her  representative,  he  has,  as  we  have  seen,  waived 
his  right  to  object.  It  is  generally  conceded  that  heirs  may 
waive  this  privilege.  4  Wigmore,  Evidence  §2391.  How- 
ever, the  heirs  or  devisees  seeking  to  overthrow  a  will  may 
not  waive  it  as  against  other  heirs  or  devisees.  Towles  v. 
McCurdy,  supra.  In  the  case  at  bar  all  the  heirs  were 
plaintiffis,  and  they  not  only  called  Dr.  Cook  to  testify,  but 
the  record  in  the  present  appeal  shows  that  all  of  them  ex- 
pressly waived  the  privilege.  It  is  unquestioned  that  the 
administrator  has  the  power  to  waive  the  privilege  in  order 
to  conserve  the  interests  of  the  estate.  Scott  v.  Smith 
(1908),  171  Ind.  453,  85  N.  E.  774.  The  administrator  of 
decedent's  estate,  though  not  a  party  to  the  suit,  was  pres- 
ent at  the  trial,  testified,  and  likewise  expressly  waived  the 
privilege.  All  the  persons  in  whom  there  could  be  a  right 
to  insist  on  the  privilege  have  either  expressly  waived  the 
privilege,  or  have  impliedly  waived  it  by  standing  by  and 
allowing  the  testimony  to  be  given. 

As  before  said,  when  once  the  matters  ascertained  in  a 
privileged  relation  are  published  to  the  world  without  ob- 
jection, no  reason  remains  to  uphold  the  bar  of  privilege. 
This  suit  was  instituted  nearly  ten  years  ago,  and  the  cause 
has  been  four  times  tried,  and  twice  appealed.  It  seems  to 
us  that  no  good  purpose  would  be  served  by  a  further  trial, 
and  that  justice  demands  an  end  of  litigation  in  this  cause. 

Judgment  affirmed. 
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Note.— Reported  in  98  N.  E.  318.  See,  also,  under  (1,  4)  40 
Cyc.  2397.  As  to  whm  a  physician  may  testify  as  to  matters 
learned  in  the  practice  of  his  profession,  see  17  Am.  St  565.  Ah 
to  the  effect  of  the  waiver  of  a  privileged  communication  at  one 
trial  on  the  right  to  claim  the  privilege  at  a  subsequent  trial,  see 
8  Ann.  Cas.  660;  15  Ann.  Cas.  985. 


OsBORN  V.  The  Adams  Brick  Company. 

[Xo.  7,714      Filed  October  29,   1912.     Rehearing  denied  January 

22,  1913.] 

1.  Trial. — Verdict. — Anstccrs  to  Interrogatwiea. — Motion  for  Judg- 
ment. — ^A  motion  for  judgment  on  the  answers  to  interrogatories 
can  only  be  sustained  where  the  facts  thereby  found  are  in 
irreconcilable  conflict  with  the  general  verdict,    p.  182. 

2.  Trial. — Verdict. — Anaiccrs  to  Interrogatories. — Presiwiptiom. — 
Every  reasonable  presumption  is  indulged  in  favor  of  the  general 
verdict,  and  nothing  is  presumed  In  favor  of  the  answers  to  the 
interrogatories,    p.  182. 

3.  Trial. — Verdict. — Answers  to  Interrogatories. — Judgment, — ^To 
nuthorisse  a  judgment  on  the  facts  found  by  answers  to  inter- 
rogatories, such  facts  must  be  sufficient  to  overcome  any  evidence 
legitimately  admissible  under  the  issues,    p.  1S2. 

4.  Pleadiivo. — Complaint. — Determination  of  Theory. — The  theory 
of  a  complaint  must  be  determined  from  Its  general  scope  and 
tenor,  and  not  from  fragmentary'  statements,  detached  parts  or 
conclusions,  and  that  theory  which  is  most  apparent  and  clearly 
outlined  by  the  leading  averments  of  the  pleading  will  be  adopted, 
p.  182. 

5.  Master  and  Servant. — Injury  to  Servant. — Compl&int. — Con- 
struction.— A  complaint  alleging  that  plaintiff  was  employed  in 
defendant's  shale  bank  or  i)lt  as  a  common  laborer  or  shoveler, 
that  defendant's  shot-firer  was  discharged  by  defendant,  and  that 
defendant,  knowing  that  the  pit  was  unsafe,  wrongfully  and 
negligently  ordered  and  directed  plaintiff  to  go  into  such  danger- 
ous place  and  blast  and  loosen  such  shale  and  continue  loading 
cars,  does  not  show  that  plaintiff  was  employed  as,  or  accepted 
the  position  of  shot-flrer,  but  that  he  was  merely  transferred 
temporarily  from  his  employment  as  a  shoveler  to  that  of  a 
shot-flrer.    p.  182. 

6.  Master  and  Servant. — Inexperienced  Servant, — Duty  to  Warn 
and  Instruct. — Where  the  master  requires  a  dangerous  service  at 
the  hands  of  an  inexperienced  servant,  it  Is  the  duty  of  the 
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master  to  warn  him  and  to  give  him  such  instructions  as  will 
enable  him  to  avoid  injury,  unless  both  the  danger  and  the  means 
of  avoiding  it  are  apparent,    p.  183. 

7.  Master  and  Sebvant. — Aasumptiofi  of  Risk, — Work  Outside 
tScope  of  Employment, — The  servant's  implied  assumption  of  risk, 
which  is  a  part  of  the  contract  of  hiring,  is  ccmflned  to  the  par- 
ticular work  or  class  of  work  for  which  he  is  employed,  and  if 
he  Is  ordered  temporarily  to  do  other  work,  involving  different  or 
greater  dangers  than  those  incident  to  the  work  within  the  scope 
of  his  employment,  he  does  not,  by  obeying  such  orders,  neces- 
sarily assume  the  risk  incident  thereto,     p.  183. 

S.  I^Iasteb  and  Sebvant. — Hazardous  Employment, — Assumptiofi  of 
Risk. — One  who  enters  upon  an  employment,  which  is  from  its 
nature  necessarily  hazardous,  assumes  the  usual  and  ordinary 
risks  and  perils  of  such  service,    p.  184. 

1).  Master  and  Sebvant. — Employment  to  Make  Dangerwis  Place 
Safe. — Assumption  of  Risk. — One  employed  to  do  the  work  of 
making  a  dangerous  place  safe,  assumed  the  risks  ordinarily  In- 
cident to  such  employment    p.  184. 

10.  Master  and  Servant. — Assumption  of  Risk. — ^The  risks  as- 
sumed by  an  employe  in  any  case  are  those  ordinarily  incident  to 
the  particular  work  covered  by  the  contract  of  hiring,     p.  184. 

11.  Master  and  Sebvant. — Assumption  of  Risk, — Riffht  of  Servant 
to  Rely  on  Master  Providing  Safe  Place  to  Work. — EmpHoyment 
to  Make  Dangerous  Place  Safe. — ^A  servant  may  ordinarily  as- 
sume that  the  master  has  provided  him  a  safe  place  in  which  to 
work,  and  rely  on  that  assumption,  except  as  to  defects  and  dan- 
gers which  he  may  ascertain  by  ordinary  care  for  his  own  safety ; 
and  while  one  who  undertakes  to  make  a  dangerous  place  safe 
may  not  presume  that  the  master  has  already  done  the  work  he 
is  employed  to  do,  he  does  not  assume  all  possible  risks,  but  only 
those  incident  to  such  employment    p.  184. 

12.  Master  and  Servant. — Injury  to  Servant, — Work  Outside 
Scope  of  Employment. — Assumption  of  Risk. — Where  a  complaint 
against  the  master  for  personal  Injuries  proceeds  on  the  theory 
that  plaintiff  was  employed  as  a  common  laborer  and  while  work- 
ing as  such  was  called  upon  by  defendant  to  perform  tempo- 
rarily the  duties  of  shot-firer  after  the  discharge  of  defendant's 
regular  shot-flrer,  and  alleges  that  plaintiff  was  assigned  to  such 
new  duties  after  the  regular  shot-ftrer  had  reported  to  defendant 
that  conditions  In  the  place  of  work  were  unsafe  and  had  refused 
to  send  the  men  back  to  work  In;  such  place  unless  he  was  first 
permitted  to  make  the  place  safe,  the  rule  as  to  assumption  of 
risk,  governing  where  one  Is  employed  to  make  a  dangerous  place 
safe,  is  not  applicable,    p.  185. 
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13.  Master  and  Servant. — Injury  to  Servant. — Verdict, — Anstoers 
to  Interrogatories, — Where  the  allegationg  of  the  complaint  In  a 
servant's  action  for  personal  injuries  showed  that  plaintiff  was 
employed  as  a  common  laborer  and  while  working  as  sach  was 
called  upon  by  defendant  to  perform  temporarily  the  duties  of 
shot-flrer  In  defendant's  shale  pit,  that  it  was  a  dangerous  place 
In  which  to  work,  but  appeared  to  plaintiff  to  be  safe,  that  the 
danger  was  such  that  without  long  experience  It  was  impossible 
for  a  person  of  ordinary  prudence  and  foresight  to  discern  it, 
that  plaintiff  had  no  experience  and  did  not  know  or  appreciate 
the  danger,  all  of  which  defendant  knew,  and  that  defendant 
wrongfully  and  negligently  ordered  plaintiff  to  proceed  to  blast 
and  loosen  shale  and  to  load  cars  in  said  dangerous  i^ace,  and 
that  In  performing  such  work  plaintiff  was  injured,  a  verdict 
for  plaintiff  is  a  finding  that  such  allegations  are  true,  so  that  a 
recovery  by  plaintiff  is  authorized  unless  the  answers  to  inter- 
rogatories are  in  irreconcilable  conflict  therewith,     p.  185. 

14.  Master  and  Servant. — Injury  to  Servant. — Work  Outside 
Scope  of  Employment. — Duty  to  Warn  and  Instruct. — ^Wliere  de- 
fendant, knowing  of  the  dangerous  condition  of  its  shale  pit,  and 
knowing  that  plaintiff  was  a  common  laborer  and  did  not  under- 
stand and  appreciate  such  danger,  ordered  him,  in  an  emergency, 
to  take  the  place  of  shot-flrer  in  such  pit,  and  plaintiff  was  in- 
jured within  a  few  minutes  after  beginning  such  duties,  the  de- 
fendant's failure  to  warn  and  instruct  plaintiff  as  to  the  dangers 
was  inexcusable,    p.  186. 

15.  Master  and  Servant. — Injury  to  Servant. — Verdict, — Answers 
to  Interrogatories. — Where  the  complaint  in  a  servant's  action  for 
personal  injuries  is  on  the  theory  that  plaintiff  was  employed  by 
defendant  as  a  common  laborer,  and  thai;  he  was  ordered  by  de- 
fendant to  perform  temporarily  the  duties  of  a  shot-flrer  in  de- 
fendant's shale  pit,  in  the  i)erformance  of  which  duties  he  was 
injured,  a  general  verdict  for  plaintiff  is  not  overcome  by  answers 
to  interrogatories  showing  that  plaintiff  was  given  the  iwsition 
of,  and  proceeded  to  discharge  the  duties  of,  shot-flrer  in  the 
place  of  a  shot-flrer  who  had  been  discharged,  since  such  answers 
do  not  conclusively  show  that  plaintiff  was  employed  to  take  the 
position  in  any  other  sense  or  to  any  further  extent  than  that 
charged  in  the  complaint,    p.  187. 

16-  Appeal. — Review, — Verdict. — Answers  to  Interrogatories. — ^In 
considering  a  motion  for  Judgment  on  answers  to  interrogatories 
nothwithstanding  the  general  verdict,  all  evidence  admissible 
under  the  issues  will  be  treated  as  actually  in  the  record,  and  the 
court  will  indulge  every  reasonable  presumption  in  favor  of  the 
general  verdict  and  reconcile  such  answers  therewith,  If  possible 
on  any  reasonable  theory  within  the  issues,    p.  188. 

Vol,  52—12 
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37.  Mabteb  and  Sebtant. — Injury  to  Sen^nt. — Ver4ict. — Answers 
to  Interrogatories. — Where  the  complaint,  in  a  servant's  action 
for  personal  injuries,  alleged  that  plaintiff  was  a  c<»nmon  laborer 
employed  in  defendant's  shale  pit,  that  defendant  discharged  its 
shot-flrer  for  refusing  to  obey  defendant's  order  to  have  the  men 
work  in  the  pit  while  it  was  in  a  dangerous  condition,  and  that 
defendant,  knowing  that  the  pit  was  unsafe,  wrongfully  and  neg- 
ligently directed  plaintiff  to  perform  the  duties  of  shot-firer,  with 
knowledge  that  plaintiff  was  inexperienced  and  did  not  know  and 
appreciate  the  danger,  answers  to  interrogatories  showing  that 
the  shot-flrer  was  discharged  because  of  unsatisfactory  work, 
though  excluding  the  idea  that  he  was  discharged  because  he  re- 
fused to  obey  orders  as  alleged  in  the  complaint,  do  not  negative 
the  facts  found  by  the  general  verdict,  that  defendant  knew  and 
plaintiff  did  not  know  the  hidden  dangers  Incident  to  the  new 
duties  to  which  plaintiff  was  assigned,    p.  189. 

18.  Appeal. — Review, — Judgment  on  Answers  to  Interrogatories. — 
Disposition  of  Caune, — Where,  on  appeal,  the  facts  are  compli- 
cated and  close  questions  of  law  are  involved,  and  reversible 
error  is  found  in  the  action  of  the  trial  court  in  rendering  Judg- 
ment non  obstante  veredicto,  a  new  trial  will  be  ordered  rather 
than  Judgment  on  the  general  verdict,     pp.  189, 190. 

19.  CJouBTs. — Appellate  Court, — Powers. — Sew  Trial. — ^The  Appel- 
late Court  has  the  power  to  order  a  new  trial,  and  it  is  its  duty 
to  do  so,  where  It  appears  that  the  ends  of  Justice  will  be  best 
subserved  thereby,     p.  190. 

20.  New  Tbial. — Rights  of  Parties. — ^The  party  against  whom  a 
general  verdict  has  been  rendered,  on  proper  motion,  has  the  right 
to  have  the  trial  court  pass  on  the  verdict  before  Judgment  tiiere- 
on  is  rendered  against  him.    p.  190. 

From  Fountain  Circuit  Court;  William  B.  Durborow, 
Special  Judge. 

Action  by  William  T.  Osborn  against  The  Adams  Brick 
Company.  From  a  judgment  for  defendant,  the  plaintiff 
appeals.     Reversed. 

0.  B.  Ratcliff,  for  appellant. 

John  B.  Elam,  James  W.  Fesler,  Harvey  J.  Elam  and 
Lucas  Neheker,  for  appellee. 

Felt,  J. — ^Appellant  brought  this  action  to  recover  dam- 
ages for  personal  injuries  received  by  him  while  in  the  em- 
ploy of  appellee.     The  case  was  tried  by  a  jury,  which  re- 
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turned  a  general  verdict  in  favor  of  appellant  together  witk 
answers  to  interrogatories.  Appellee's  motion  for  judg- 
ment in  its  favor  on  the  answers  to  interrogatories  was  sus- 
tained, judgment  rendered  accordingly,  and  thia  appeal 
taken.  The  assignment  of  errors,  in  substance,  raises  but 
one  question:  Did  the  trial  court  err  in  sustaining  appel- 
lee's motion  for  judgment  on  the  answers  to  interrogatories, 
notwithstanding  the  general  verdict? 

The  complaint  is  long  and  contains  many  repetitions. 
The  substance  of  its  material  averments  is  as  follows:  On 
!May  19,  1908,  appellee  owned  and  was  operating  a  certain 
brick  plant  in  the  city  of  Veedersburg,  Indiana;  that  in 
connection  therewith  it  was  operating  a  certain  shale  bank 
or  pity  from  which  it  waa  procuring  ^' shale"  for  use  in  the 
manufacture  of  brick;  that  the  t(^  of  said  shale  was  irregu- 
larly intersected  by  horizontal  and  vertical  seams  and  other 
defects  hidden  from  view  and  unknown  to  appellant,  and  by 
reason  of  such  defects  it  broke  easily  and  unexpectedly  when 
not  supported;  that  said  shale  could  be  taken  from  said 
bank  and  pit  with  absolute  safety  to  appellee's  employes 
engaged  in  such  work  by  first  stripping  said  rock  and  yellow 
clay  from  the  top  of  said  shale  and  removing  the  shale  from 
the  top  downward;  that  on  May  19,  1908,  appellant,  as  a 
common  laborer  and  shoveler  for  appellee,  was  at  work  in 
said  pit  loading  the  shale  into  cars ;  that  on  the  morning  of 
said  day  said  bank  and  pit,  near  the  middle  thereof,  was  in 
a  dangerous  condition,  in  that  the  yellow  clay  above  the 
shale  had  not  been  stripped  therefrom,  but,  together  with 
the  top  of  said  shale  stratum,  projected  about  five  feet  over 
and  beyond  the  lower  part  of  said  shale  stratum,  and  waa 
slowly  working  and  breaking  loose  from  the  sandstone  and 
clay  above;  that  by  reason  of  such  condition  the  pit  was  a 
dangerous  place  in  which  to  work,  but  the  same  appeared 
to  appellant  to  be  safe;  that  without  long  experience  in 
working  in  and  about  such  banks  and  pits  it  was  impossible 
for  a  x)erson  of  ordinary  prudence  and  foresight  to  discern 
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the  slow  breaking  of  the  top  of  such  shale,  or  to  appreciate 
the  dangers  arising  therefrom;  that  appellant  had  not  had 
any  experience  in  the  management  of  the  work  in  such  pits 
or  in  guarding  against  the  dangers  thereof,  and  did  not 
know  or  appreciate  said  dangers  until  after  his  injury ;  that 
on  said  date  one  Frank  Dawson  was  in  the  employ  of  appel- 
lee as  shot-flrer  and  foreman  in  said  pit,  and  as  such  was 
doing  the  blasting  and  stripping  in  said  pit;  that  prior 
thereto  said  Dawson  had  several  years'  experience  in  operate 
ing  and  working  said  bank  and  pit,  and  similar  banks  and 
pits,  and  by  reason  thereof  knew  the  nature  of  said  rock, 
clay  and  shale,  and  said  defects  or  seams  in  the  top  of  said 
shale,  and  at  this  particular  time,  by  reason  of  his  experi- 
ence and  knowledge,  could  see  and  did  see  the  slow  working 
and  breaking  of  the  top  of  said  shale,  and  knew  and  appreci- 
ated said  dangers  arising  therefrom,  and  that  such  place  was 
unsafe  and  dangerous;  that  he  immediately  notified  appellee 
and  its  superintendent  of  said  dangers,  and  although  or- 
dered and  directed  by  appellee  to  put  said  shovelers  to 
work  in  such  dangerous  place,  he  refused  so  to  do,  unless 
permitted  first  to  make  such  place  safe;  that  appellee, 
through  its  said  superintendent  and  vice  principaJ,  wrong- 
fully and  negligently  ordered,  directed  and  put  said  shovel- 
ers, including  appellant,  into  said  unsafe  place  to  load  the 
cars  with  shale,  and  discharged  Dawson  at  noon  of  said  day. 
by  reason  of  his  said  refusal,  and  wrongfully  and  negligently 
permitted  and  allowed  such  place  to  continue  and  remain 
unsafe  and  dangerous  while  appellant  and  the  other  shovel- 
ers were  so  compelled  to  work  as  aforesaid;  that  appellee 
knew  that  appellant  did  not  understand  or  appreciate  said 
dangers,  and  wrongfully  and  negligently  failed  to  notify 
appellant  thereof,  and  further  wrongfully  and  negligently 
ordered  appellant  to  go  into  said  dangerous  place  immedi- 
ately to  blast  and  loosen  shale,  and  to  continue  loading  cars : 
that  appellant  in  pursuance  of  said  orders  went  into  said 
pit^  and  while  working  therein  a  large  amount  of  said  shale 
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and  stratum  fell  upon  and  against  him,  and  covered  and 
crushed  the  lower  part  of  his  body. 

The  answers  to  the  interrogatories,  as  far  as  material, 
in  substance,  show  that  the  embankment  around  said  shale 
pit  was  30  or  40  feet  high,  and  was  made  up  of  shale,  sand- 
stone, rock,  gravel  and  earth ;  that  at  the  time  appellant  was 
injured  there  was  a  projection  of  shale  extending  out  from 
said  embankment  about  5  feet  above  the  bottom  of  the  pit, 
which  had  been  there  on  said  day  from  about  8  o'clock  in  the 
morning;  that  appellant  was  injured  about  1:15  p.  m.  of 
said  day,  and  had  worked  there  from  morning  until  that 
time;  that  there  were  three  tracks  running  into  said  pit; 
that  Prank  Dawson  *'the  shooter"  fired  a  shot  between  7 
and  8  a.  m.  of  said  day,  at  the  bottom  of  the  pit  near 
the  end  of  the  middle  track  and  said  projection ;  that  about 
the  middle  of  the  forenoon  of  said  day  appellant,  and  his 
fellow  workmen  were  ordered  by  said  Dawson  from  the  mid- 
dle track  to  the  east  track,  because  of  the  danger  from  said 
projection ;  that  Dawson  was  discharged  at  noon  of  said  day 
by  appellee,  because  his  work  was  unsatisfactory,  and  for 
no  other  reason,  and  appellant  was  given  his  place  as 
** shooter"  on  the  same  day  and  before  the  accident  occurred, 
and  accepted  the  place  and  proceeded  to  discharge  his  duties 
as  such  ** shooter";  that  appellant  was  an  adult  person,  in 
the  possession  of  all  his  senses ;  that  he  could  not  by  looking 
have  seen  the  ''working"  of  shale  and  other  substances; 
that  it  was  the  duty  of  the  ** shooter"  to  clear  away  the  pro- 
jection of  shale,  gravel  and  other  substance  above  the  place 
where  the  clay  or  shale  was  mined  out;  that  appellant  re- 
ceived no  specific  instructions  from  appellee  as  to  the  man- 
ner in  which  he  should  perform  his  duties  as  such  shooter. 

Appellant  contends  that  the  court  erred  in  sustaining 
appellee's  motion  for  judgment  on  the  answers  to  the  inter- 
rogatories, for  the  alleged  reason  that  they  do  not  show 
that  he  assumed  the  risk,  or  that  he  was  guilty  of  negligence 
contributing  to  his  injury. 
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The  motion  for  judgment  on  the  answers  to  interrog* 

L     stories   can  only   be  sustained   where   the   facts  so 

found  are  in  irreconcilable  conflict  with  the  general 

verdict  Every  reasonable  presumption  is  indulged  in 

2.  favor  of  the  general  verdict,  and  nothing  is  pre* 
sumed  in  favor  of  the  answers  to  the  interrogatories. 
The  facts  found  by  such  answers  must  be  sufficient 

3.  to  overcome  any  evidence  legitimately  admissible 
under  the  issues  before  a  judgment  is  authorized  on 

such  finding  of  facts.  Iiidia^na  Union  Traction  Co.  v. 
Scribner  (1911),  47  Ind.  App.  621,  628,  93  N.  B.  1014; 
Southern  R.  Co.  v.  De  Pmw  (1910),  174  Ind.  608,  614,  92 
N.  E.  225. 

In  determining  whether  the  answers  to  interrogatories  are 

in  irreconcilable  conflict  with  the  general  verdict,  we  may 

be  assisted  by  first  determining  the  theory  of  the 

4.  complaint.  This  must  be  determined  from  its  gen- 
eral scope  and  tenor,  and  not  from  fragmentary  state- 
ments, detached  parts  or  conclusions.  That  theory  will  be 
adopted  which  is  most  apparent  and  clearly  outlined  by  the 
leading  averments  of  the  pleading.  Oolitic  Stone  Co.  v. 
Ridge  (1908),  169  Ind.  639,  643,  83  N.  E.  246;  State,  ex 
reL,  V.  Scott  (1908),  171  Ind.  349,  354,  86  N.  E.  409;  Flow- 
ers V.  PoormoM  (1909),  43  Ind.  App.  528,  531,  87  N.  E. 
1107. 

Tested  by  this  rule,  the  complaint  shows  that  appellant 

was  employed  as  a  common  laborer  to  shovel  in  appellee's 

pit,  and  that  on  Dawson's  discharge  he  was  changed 

5.  from  that  position  and  ordered  to  discharge  the  duties 
previously  performed  by  Dawson.    It  is  not  averred 

that  he  was  employed  as,  or  accepted  the  position  of  shot- 
firer,  or  ** shooter",-  but  after  showing  Dawson's  discharge,  it 
is  clearly  averred  that  appeUee  **  wrongfully  and  negligently 
ordered  and  directed  him  to  go  into  said  dangerous  place 
immediately  and  blast  and  loosen  such  shale  therein  and 
continue  loading  cars.''    In  other  words,  he  was  employed 
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as  a  shoyeler,  and  temporarily  transferred  from  that  employ- 
ment to  that  of  a  '' shooter'',  for  the  duties  assigned  him 
were  those  formerly  discharged  by  Dawson. 

This  theory  of  the  complaint  makes  it  important  to  ascer- 
tain the  duty  of  appellee  when  it  placed  appellant  in  the 
position  of  a  shot-firer,  which  required  knowledge,  skill  and 
experience  not  required  of  a  common  laborer.     The 

6.  master  may  not  expose  an  inexperienced  servant,  at 
whose  hands  he  requires  a  dangerous  service,  to  such 

dangers  without  giving  him  warning.  He  is  also  required 
to  give  him  such  instructions  as  will  enable  him  to  avoid 
injury,  unless  both  the  danger  and  the  means  of  avoiding 
it  are  apparent.  This  duty  does  not  extend  to  employes  of 
mature  age  who  are  familiar  with  the  work  they  are  called 
on  to  do  and  the  risks  incident  thereto,  but  it  does  extend 
to  inexperienced  employes  of  mature  years  as  well  as  to 
those  of  tender  age.  Atlas  Engine  Works  v.  Randall  (1885) , 
100  Ind.  293,  296,  50  Am.  Rep.  798;  Republic  Iron,  etc.,  Co, 
V.  Okler  (1903),  161  Ind.  393,  402,  68  N.  E.  901;  4  Thomp- 
son.  Negligence  §4065. 

The  servant's  implied  assumption  of  risks,  which  acoom- 

m 

panics  and  is  a  part  of  the  contract  of  hiring,  is  confined  to 
the  particular  work  or  class  of  work  for  which  he  is 

7.  employed,  and  if  the  master  orders  him  temporarily 
to  do  other  work,  involving  diflPerent  or  greater  dan- 
gers than  those  incident  to  the  woric  within  the  scope  of  his 
employment,  he  will  not  by  obeying  such  orders  necessarily 

assume  the  risks  incident  to  such  other  work.  When 
6.    such  change  of  employment  takes  place,  the  master 

owes  the  duty  of  warning  the  servant  of  the  dangers 
incident  to  the  work  so  required  of  him,  and  likewise  the 
duty  of  giving  him  instructions,  where  he  is  not  familiar 
with  the  new  duties  to  which  he  is  so  assigned.  Where  the 
master  knows  the  servant  so  intrusted  with  new  duties  in- 
volving other  or  greater  hazards  is  inexperienced  in  such 
work,  and  ignorant  of  the  dangers  incident  thereto,  the  duty 
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to  warn  and  instruct  is  imperative,  and  failure  so  to  do 
makes  him  liable  for  an  injury  resulting  from  such  failure, 
where  the  servant  has  not  negligently  contributed  thereto. 
Pittsburgh,  etc.,  R.  Co.  v.  Adams  (1886),  105  Ind.  151,  164, 
5  N.  E.  187 ;  Republic  Iron,  etc,  Co,  v.  Ohler,  supra,  403 ; 
Newcastle  Bridge  Co.  v.  Doty  (1907),  167  Ind.  259,  264, 
79  N.  E.  485;  Cincinnati,  etc.,  R.  Co.  v.  Madden  (1893),  134 
Ind.  462,  471,  34  N.  E.  227. 

It  is  true,  as  asserted  by  appellee,  that  where  a 

8.  person  entera  on  an  employment  which  is  from  its 
nature  necessarily  hazardous,  he  assumes  the  usual 
and  ordinary  risks  and  perils  of  such  service.    It  is 

9.  likewise  the  law  that  one  employed  to  do  the  work  of 
making  a  dangerous  place  safe,  assumes  the  risks  or- 
dinarily incident  to  such  employment.    The  very  nature  of 
such  work  enlarges  or  multiplies  the  risks  assumed  by  such 
an  employe,  but  the  rule  in  such  case  is  not  essentially 

different  in  principle  from  that  applicable  to  any  em- 

10.  ploye.    In  any  case  the  risks  assumed  are  those  ordi- 
"narily  incident  to  the  particular  work  covered  by  the 

contract  of  hiring.    The  difference  arises  not  from  principle 

but  from  the  character  of  the  work  the  employe  undertakes 

to  do.    The  servant  may  ordinarily  assume  that  the 

11.  master  has  provided  him  a  safe  place  in  which  to 
work,  and  rely  on  that  assumption  except  as  to  defects 

and  dangers  which  he  may  ascertain  by  ordinary  care  for 
his  own  safety.  The  one  who  undertakes  to  make  a  dan- 
gerous place  safe  may  not  presume  that  the  master  has  al- 
ready done  the  work  he  is  employed  to  do.  He  represents 
the  master  in  such  work,  but  the  relation  of  master  and 
servant  nevertheless  exists  between  them,  and  he  does  not 
by  virtue  of  his  undertaking  to  make  a  dangerous  place  safe 
assume  all  possible  risks,  but  only  those  ordinarily  incident 
to  such  employment. 

But  in  this  case  the  theory  of  the  complaint  and  the  facts 
found  do  not  justify  the  application  of  the  rule  invoked, 
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where  an  employe  expressly  or  impliedly  undertakes 

12.  to  make  a  dangerous  place  safe.  For,  as  already 
shown,  the  complaint  proceeds  on  the  theory  that  ap- 
pellant was  employed  and  worked  as  a  common  laborer,  and 
while  so  doing  was  called  on  by  appellee  to  discharge  the 
duties  of  shot-firer  after  Dawson's  discharge.  It  is  also 
averred  that  he  was  assigned  to  these  new  duties  after 
Dawson  had  reported  to  the  master  that  the  conditions  then 
existing  in  the  pit  made  it  dangerous  to  continue  working 
therein,  and  that  Dawson  had  refused  to  send  the  workmen 
back  into  the  pit  on  account  of  such  dangers,  unless  he 
was  first  permitted  to  make  the  place  safe.  It  is  not  directly 
averred  that  appellant  was  employed  as  ''shooter",  and  un- 
dertook generally  or  for  any  considerable  length  of  time  to 
discharge  the  duties  of  that  position,  but  it  is  charged  that 
be  was  ordered  into  the  pit  after  Dawson's  discharge  at 
noon,  "immediately"  to  blast  and  loosen  shale,  which  clear- 
ly shows  the  character  of  his  work,  the  emergency  and  the 
change  in  the  kind  of  work  appellant  was  called  on  to  do. 

It  is  further  charged  in  the  complaint  thtit  on  the  day 

of  the  accident,  the  pit  was  a  dangerous  place  in  which  to 

work,  but  it  appeared  to  appellant  to  be  safe;  that 

13.  the  projecting  part  of  said  bank  was  slowly  working 
and   breaking   loose   from   the   sandstone   and  clay 

above;  that  without  long  experience  in  working  in  such  a 
pit  it  was  impossible  for  a  person  of  ordinary  prudence  and 
foresight  to  discern  the  breaking  and  loosening  of  the  shale, 
or  to  know  and  appreciate  the  danger  arising  therefrom; 
that  appellant  had  no  experience  in  such  matters  or  in 
guarding  against  the  dangers  thereof  and  did  not  know  or 
appreciate  said  danger ;  that  appellee  knew  he  did  not  have 

such  skill  and  experience  or  know  of  said  dangers;  that 

• 

Dawson,  the  ''shooter",  had  such  skill  and  knowledge,  and 
knew  the  peculiar  properties  of  shale,  and  how  to  detect  in 
advance  indications  of  an  approaching  cave  or  fall;  that 
he  knew  and  appreciated  the  danger  on  the  day  of  appel- 
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lant's  injury,  and  notified  appellee  thereof;  that  appellee 
discharged  Dawson  at  noon  of  said  day,  and  wrongfully  and 
negligently  ordered  appellant  to  proceed  to  blast  and  loosen 
shale  and  to  load  ears  in  said  dangerous  place ;  that  appellant 
went  to  woric  in  pursuance  of  said  orders,  and  was  injured 
as  alleged.  The  general  verdict  finds  all  of  the  foregoing 
allegations  to  be  true,  and  they  are  sufficient  to  warrant  a 
recovery,  unless  the  answers  to  the  interrogatories  are  in 
irreconcilable  conflict  therewith.  The  answers  to  the  inter- 
rogatories  show  that  after  Dawson's  discharge  at  noon,  ap- 
pellant was  given  his  place  as  ''shooter'';  that  he  accepted 
the  place,  proceeded  to  his  work,  and  was  injured  at  1 :15 
o'clock  p.  m. 

Appellee  knowing  that  appellant  was  a  common  laborer,  in 

the  emergency  put  him  in  the  place  of  the  ** shooter",  whose 

duties  re(iuired  him  to  do  the  work  of  placing  the  pit 

14.  in  shape  for  the  removal  of  the  shale;  he  accepted 
the  place,  went  to  work,  and  was  injured  about  15 
minutes  thereafter.  He  did  not  have  the  requisite  skill  and 
experience  to  detect  the  latent  dangers  of  the  pit,  and  did 
not  know  or  appreciate  the  peculiar  danger  that  resulted  in 
his  injury.  Appellee  knew  of  said  dangers,  knew  that  the 
pit  was  at  that  time  an  unsafe  place  in  which  to  work,  that 
appellant  did  not  know,  understand  or  appreciate  said  dan- 
gers, and  yet  appellee  wholly  failed  to  warn  him  thereof. 

On  this  state  of  facts,  Did  appellee  owe  appellant  any 
duty  when  it  placed  him  in  the  position  of  ** shooter"!  This 
question  must  be  answered  in  the  affirmative,  and  the  fact 
that  he  was  called  from  one  kind  of  work  to  another,  requir- 
ing different  knowledge  and  more  skill  and  experience, 
under  all  the  authorities,  instead  of  relieving  appellee  from 
responsibility,  only  emphasizes  its  duty,  enjoined  by  the 

■ 

law,  to  warn  appellant  of  known  dangers  and  of  those  it 
might  ascertain  by  reasonable  care  and  inspection.  But 
here  appellee  is  sho\vn  to  have  received  positive  information 
that  the  pit  was  dangerous,  and  also  knew  appellant  was 
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a  common  laborer,  that  he  did  not  know  the  peculiar  dan- 
gers of  the  pit,  and  did  not  possess  the  skill  and  experience 
that  would  enable  him  to  ascertain  such  dangers  for  himself. 
This  makes  appellee's  failure  to  warn  inexcusable. 

But  it  is  contended  that  notwithstanding  appellee  failed 
to  warn  appellant  of  the  dangers  known  to  it,  judgment 
was  rightfully  rendered  for  appellee  on  the  answers  to  the 
interrogatories.  *In  support  of  this  contention  it  is  said  that 
the  answers  show  conclusively  that  appellant  was  employed 
as  ''shooter'';  that  he  accepted  the  employment,  and  was  in- 
jured while  in  the  discharge  of  the  duties  of  that  position ; 
that  he  assumed  the  risks  of  his  new  position,  and  cannot 
recover. 

Conceding  that  appellant  was  regularly  employed  as 
''shooter",  and  that  he  accepted  the  place  and  undertocfl^  to 
discharge  the  duties  of  the  position  generally,  there  may  be 
serious  doubt,  on  the  facts  of  this  case,  even  on  such  theory, 
that  appellant  assumed  the  risks  of  which  he  was  ignorant, 
which  were  known  to  appellee,  who  likewise  knew  that  appel- 
lant did  not  know  thereof  and  that  he  did  not  possess  the 
requisite  skill  and  experience  to  detect  the  dangers  for  him- 
self, and  yet  failed  to  give  him  any  warning  or  instruction. 
But  in  our  view  of  this  case  we  are  not  called  on  to  decide 
that  question,  because  of  other  reasons,  some  of  which  have 
already  been  pointed  out,  which  show  that  it  was  error  to 
sustain  the  motion  for  judgment  on  the  answers  to  the  inter- 
rogatories. 

The  answers  do  show  that  after  Dawson's  discharge,  ap- 
pellant was,  in  the  afternoon,  prior  to  the  accident,  given 
Dawson's  place  as  "shooter",  and  that  he  proceeded 

15.  to  the  discharge  of  the  duties  of  the  position,  that  he 
came  into  the  pit  at  1  o'clock  and  was  injured  at  1 :15 
o'clock  p.  m.  But  these  facts  are  not  necessarily  in  irrec- 
oncilable conflict  with  the  general  verdict.  The  verdict  was 
a  finding  in  appellant's  favor  as  to  all  the  material  facts 
averred  in  the  complaint,  and  the  interrogatories  do  not 
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conclusively  show,  as  against  such  finding,  that  appellant 
was  employed  to  take  the  position  of  shot-firer,  in  any  other 
sense  or  to  any  further  extent  than  that  charged  in  the 
complaint,  which,  as  already  shown,  was  brought  about  by 
the  emergency  occasioned  by  Dawson's  discharge,  and  falls 
within  the  rule  of  a  change  from  one  kind  of  employment 
to  another  kind  involving  greater  and  different  hazards,  and 
requiring  more  skill  and  experience  than  *the  employment 
from  which  the  servant  was  called.  Such  change  of  em- 
ployment does  not  evidence  the  contractual  relation  of  one 
who  undertakes  the  responsibility  of  making  a  dangerous 
place  safe. 

Standing  alone  and  unexplained,  the  answers  to  the  inter- 
rogatories are  insufficient  to  overcome  the  general  verdict, 
which  amounts  to  a  finding  that  appellant  was,  in  the  emer- 
gency, temporarily  called  on  to  discharge  the  duties  of  shot- 
firer.  But  under  the  issues,  testimony  was  admissible  to 
show  that  the  arrangement  by  which  appellant  undertook 
to  discharge  the  duties  of  *' shooter'*  was  only  temporary,  for 
the  purpose  of  meeting  the  existing  emergency  and  keeping 
the  work  going  in  the  pit;  that  appellant  was  not  to  con- 
tinue permanently  in  the  position,  but  remained  in  appel- 
lee's employ  under  his  original  contract  of  hiring,  and  was 
by  order  of  appellee  temporarily  transferred  from  the  work 
he  was  employed  to  do  and  called  on  to  discharge  new  and 
different  duties. 

Under  the  rule  for  considering  a  motion  for  judgment  on 
the  answers  to  interrogatories,  we  are  to  determine  the  ques- 
tion as  though  such  testimony  was  actually  in  the 

16.  record,  and,  indulging  every  reasonable  presumption 
in  favor  of  the  general  verdict,  reconcile  the  answers 
to  the  interrogatories  therewith,  if  it  can  be  done  on  any 
reasonable  theory  possible  within  the  issues.  When  this  is 
done,  it  is  (|uito  plain  there  is  no  such  conflict  between  the 
special  finding  of  facts  and  the  general  verdict  as  the  law 
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declares  sufficient  to  overcome  the  latter  and  warrant  a  judg- 
ment on  the  former. 

The  contention  that  Dawson's  discharge  was  on  account 

of  his  refusal  to  obey  appellee's  order  to  have  the  men  under 

him  work  in  the  pit  at  the  place  where  appellant  was 

17.  injured  is  not  sustained,  for  the  answers  to  the  inter- 
rogatories show  that  he  was  discharged  because  of 

unsatisfactory  work,  and  for  no  other  reason.  This  excludes 
the  idea  that  he  was  discharged  because  of  his  refusal  to 
obey  orders  as  alleged  in  the  complaint,  but  does  not  nega- 
tive the  fact  found  by  the  general  verdict,  that  appellee 
knew  and  appellant  did  not  know  the  peculiar  properties  of 
shale  and  the  hidden  dangers  incident  to  the  new  duties  to 
which  appellant  was  assigned.  Nor  does  such  finding 
negative  the  fact  that  appellee  knew  that  appellant  did  not 
know  or  appreciate  such  peculiar  and  hidden  dangers  when 
he  was  sent  back  to  work  after  Dawson's  discharge. 

The  so-called  gravel  pit  cases  to  which  reference  has  been 
made  are  not  controlling  in  this  case,  because  of  the  theory 
of  the  complaint. 

For  reasons  already  stated,  the  judgment  is  reversed, 
with  instructions  to  the  lower  court  to  overrule  the  motion 
for  judgment  on  the  answers  to  the  interrogatories,  and  to 
render  judgment  on  the  verdict  of  the  jury. 

Hottel,  C.  J.,  Adams,  P.  J.,  and  Myers,  Lairy  and  Ibach, 
JJ.y  concur. 

On  Petition  for  Rehearing. 

Pelt,  P.  J. — On  reexamination  of  the  questions  involved 
in  this  appeal  we  are  satisfied  with  the  conclusions  an- 
nounced in  the  original  opinion,  but  we  believe  the  mandate 
should  be  modified.    Where  a  general  verdict  is  re- 

18.  turned  in  favor  of  one  of  the  parties,  and  his  adver- 
sary obtains  judgment  in  his  favor  on  the  answers 

of  the  jury  to  interrogatories,  notwithstanding  the  general 
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verdict,  this  court  cannot  know,  onlefls  it  be  in  exceptional 
cases,  that  a  new  trial  would  not  have  been  (^nted  the. 
losing  party  on  application,  had  the  motion  for  judgment  on 
the  answers  to  the  interrogatories  been  overruled. 

In  any  event,  this  court  has  the  power  to  order  a 

19.  new  trial,  and  it  is  its  duty  so  to  do,  where  it  appears 
that  the  ends  of  justice  will  be  best  subnerved  by  so 

doing. 

The  court,  in  sustaining  the  motion  for  judgment  on  the 
interrogatories,  granted  appellee  relief  of  a  different  and 
higher  character  than  that  obtainable  by  a  motion  for  a  new 
trial,  and  which,  but  for  the  error  of  the  court,  left  no  occa- 
sion or  necessity  for  a  new  trial.  But  appellee  should  not 
on  account  of  such  ruling  have  judgment  rendered  against 
it,  without  on  opportunity  to  retry  the  case.     The 

20.  party  against  whom  a  general  verdict  has  been  ren- 
dered, on  proper  motion  has  the  right  to  have  the' 

trial  court  pass  on  the  verdict  before  judgment  thereon  is 
rendered  against  him. 

But  for  the  action  of  the  trial  court  in  sustaining  the 
motion  for  judgment  on  the  answers  of  the  jury  to  the  in- 
terrogatories, appellee  might  have  obtained  a  new  trial  on 
motion  duly  made  for  causes  which  may  exist,  and  on  which 
no  court  has  passed  judgment. 

In  a  case  where  the  facts  are  complicated  and  close  ques- 
tions of  law  are  involved,  and  in  which  this  court  finds 
reversible  error  in  the  action  of  the  trial  court  in 

18.  rendering  judgment  non  obstante  vereddcto,  the  ends 
of  justice  will  generally  be  best  subserved  by  order-* 
ing  a  new  trial,  unless  it  be  in  exceptional  cases  where  the 
facts  specially  found  of  themselves  clearly  indicate  that  the 
party  who  obtained  the  general  verdict  is  entitled  to  judg- 
ment. Shoner  v.  Pennsylvania  Co.  (1892),  130  Ind.  170, 
179,  28  N.  E.  616,  29  N.  E.  775 ;  Brown  v.  Ohio,  etc.,  R.  Co. 
(1894),  138  Ind.  648,  657,  37  N.  E.  717,  38  N.  E.  176;  Mas- 
terson  v.  Southern  R.  Co.  (1908),  170  Ind.  296,  298,  80  N.  E. 
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505;  Citizens  St  R.  Co.  v.  Reed  (1902),  28  Ind.  App.  629, 
.63  N.  E.  770;  Columbia  Creosoting  Co.  v.  Beard  (1913), 
poiii  260,  99  N.  E.  823. 

Applying  the  foregoing  propositions  to  the  facts  of  this 
ease,  we  believe  the  ends  of  justice  will  be  best  subserved  by 
ordering  a  new  trial. 

The  petition  for  rehearing  is  therefore  overruled,  and  it 
is  ordered  that  a  new  trial  be  granted,  with  leave  to  amend 
the  plea.dings  if  desired,  and  for  further  proceedings  not 
inconsistent  with  this  opinion,  and  that  the  mandate  of  the 
original  opinion  be,  and  the  same  is  modified  accordingly. 

Note.— Reported  in  90  X.  E.  530,  100  N.  E.  472.  See,  also,  under 
(1,  2,  3)  38  C>'e.  1027;  (4)  31  Cyc.  84;  (5)  26  Cyc.  1384;  (6)  26 
Cyc.  1165;  (7)  26  Tyc.  1221;  (8)  26  Cyc.  1188;  (9,  10)  26  Cyc. 
1177;  (11)  26  Cyc.  1182;  (13,  15,  17)  26  Cyc.  1513;  (14)  26  Cyc. 
ll«5;  (16)  38  Cyc.  1927;  (18,  10)  3  Cyc.  454.  As  to  assumption  of 
risk  as  affecting  an  employe's  right  to  recover  for  personal  injuries, 
^see  97  Am.  St.  884.  As  to  the  duty  to  warn  or  Instruct  servant,  see 
44  L.  R.  A.  33.  As  to  the  duty  of  a  master  to  adopt  rules  to  pro- 
tect ser^'ant,  or  to  warn  bim  against  dangers  not  reasonably  to  be 
apprehended,  see  21  L.  R.  A.  (N.  S.)  89.  As  to  instructing  minor 
servant  who  is  of  Insufficient  age  or  capacity  to  comprehend  dan- 
frers  of  employment  as  affecting  master's  responsibility,  see  8  L.  R. 
A.  (X.  S.)  284.  As  to  the  assumptfion  of  obvious  risks  of  hazardous 
employment,  see  1  L.  R.  A.  (N.  S.)  272.  Servant's  assumption  of 
risk  of  danger  Imiwrfectly  appreciated,  see  4  L.  R.  A.  (N.  S.)  990. 
As  to  the  assumption  of  risk  of  dangers  created  by  the  master*s 
negligence,  which  might  have  been  discovered  by  the  exercise  of 
ordinary  care  on  the  part  of  the  servant,  see  28  L.  R.  A.  (N.  S.) 
12!i0.  On  the  question  of  a  servant's  right  of  action  for  injuries 
received  in  obeying  a  direct  command,  see  48  L.  R.  A.  753;  30 
L.  R.  A.  (X.  S.)  436.  As  to  servant's  assumption  of  risk  In  obey- 
ing orders  to  perform  obviously  dangerous  work,  see  4  L.  R.  A. 
(N.  S.)  830. 
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Southern  Railway  Company  et  al.  v.  Friedlex. 

[No.  7,794.     Filed  January  22,  1913.] 

1.  rjJEAuiiXQ.^-Complamt. — Theory, — ^The  theory  of  an  action  must 
be  determined  from  the  le^eneral  character  and  tenor  of  the  lead- 
ing and  controlling  averments  of  the  complaint    p.  195. 

2.  Watebs  and  Watebcourses. — Obstruction. — Injury  to  Property, 
—  Complaint,  —  Sufficiency,  —  A  complaint  in  substance  alleging 
that  by  the  wrongful  acts  and  negligence  of  defendants  in  ob- 
structing a  natural  watercourse,  excavaticms  were  washed  in 
plaintlfTs  land,  crops  growing  thereon  were  destroyed,  the  soil 
was  washed  away,  the  fertility  of  the  land  was  destroyed,  and 
that  the  stream  was  changed  from  its  natural  channel  onto  plain- 
tlfTs land,  shows  a  complete  loss  or  destruction  of  a  part  of  plain- 
tlfTs land,  and  was  sufficient  on  the  theory  of  a  permanent 
injury,    p.  195. 

3.  Waters  and  Watercourses. — Obstruction, — Permanent  Injury 
to  Land, — Trial, — Exclusion  of  Evidence, — In  the  trial  of  an  ac- 
tion on  the  theory  of  permanent  injury  to  land  caused  by  the 
obstruction  of  a  natural  watercourse,  testimony  in  support  of 
any  other  theory  was  properly  excluded,    p.  196. 

4.  Waters  and  Watercourses. — Obstruction, — Permanent  Injury 
to  Land, — Damaycs. — Instructions, — Where  an  action  was  based 
on  the  theory  of  a  permanent  injury  to  land  by  the  obstruction 
of  a  natural  watercourse,  instructions,  that  the  measure  of  dam- 
ages was  the  depreciation  in  the  rental  value  of  the  land,  w^ere 
properly  refused,    p.  190. 

5.  Appeal. — Itemeir, — Instructions, — Defect  Cured  by  Other  In- 
structions.— An  instruction,  that  if  plaintiff  has  proved  both  para- 
graphs of  the  complaint,  the  Jury  should  find  generally  for  plain- 
tiff, is  not  objectionable  for  the  omission  of  any  reference  to  a 
preponderance  of  the  evidence,  where  the  Jury  was  fully  advised 
on  that  subject  in  other  instructions  given,    p.  196. 

(j.  Appeal. — Review. — Instructions. — Consideration  as  a  Whole, — 
On  appeal  instructions  will  be  considered  as  a  whole,  and  if,  when 
so  considereii,  they  fairly  state  the  law,  an  inaccuracy  in  a  par- 
ticular instruction  will  not  cause  a  reversal,    p.  196. 

7.  Waters  and  Watercourses. — Obstruction. — Permanent  Injury 
to  Land. — Verdict. — Answers  to  Interrogatories. — In  an  action 
based  on  the  theory  of  permanent  injury  to  land  caused  by  the 
obstruction  of  a  natural  watercourse,  where  there  was  evidence 
that  defendants  had  placed  piles  so  ,as  to  deflect  the  stream  and 
cut  plaintifiTs  bank,  and  had  allowed  the  bed  to  become  partially 
filled  with  stone  and  debris,  thereby  casting  the  water  onto  plain- 
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tiff's  land  and  causing  the  same  to  cut,  wash  away,  and  care  in. 
answers  to  interrogatories  showing  that  a  large  portion  of  the 
damage  to  plaint iff^s  i^roperty  was  caused  by  natural  overflow, 
and  that  part  of  it  was  done  by  cutting,  are  not  in  irreconcilable 
conflict  with  a  general  verdict  for  plaintiff,    p.  197. 

Prom  Floyd  Circuit  Court;  WiUiam  C.  Utz,  Judge. 

Action  by  Laura  B.  Friedley  against  the  Southern  Bail- 
way  Company  and  another.  From  a  judgment  for  plain- 
tiff, the  defendants  appeal.    Affirmed. 

Alex.  P.  Humphrey,  Edward  P.  Humphrey,  John  D,  Wei- 
man  and  Walter  V.  Bulleit,  for  appellants. 
Evam,  B.  Stotsenberg  and  John  H.  Weathers,  for  appellee. 

Ibach,  C.  J. — Appellee  recovered  judgment  below  for 
$300  for  injuries  to  her  land  caused  by  appellants. 

Appellants  assign  error  of  the  lower  court  in  overruling 
their  demurrers  to  each  paragraph  of  the  complaint,  in  over- 
ruling their  separate  motions  for  judgment  in  their  favor 
on  the  answers  to  interrogatories  returned  with  the  general 
verdict  by  the  jury,  and  in  overruling  their  motions  for  a 
new  trial. 

It  is  insisted  that  the  complaint  is  insufficient  because  it 
alleges  no  facts  from  which  any  permanent  injury  can  be 
inferred,  and  does  not  allege  in  positive  terms  a  permanent 
injury ;  further  that  it  is  not  good  for  a  continuing  nuisance, 
because  there  is  no  allegation  in  either  paragraph  of  the 
lessened  rental  value  of  the  land  in  suit. 

The  first  paragraph  of  the  complaint  charges,  in  substance, 
that  defendants  own  and  operate  a  steam  railroad  through 
certain  real  estate  in  Floyd  county,  Indiana,  belonging  to 
plaintiff,  and  described  in  the  complaint;  that  there  is  a 
natural  watercourse  extending  through  plaintiff's  real  estate 
which  drains  and  carries  off  the  water  from  the  premises 
of  the  plaintiff  and  others  adjoining  her ;  that  the  railroad 
of  the  defendants  is  constructed  on  an  embankment  on  and 
across  said  watercourse  and  through  the  lands  of  plaintiff; 
Vol.  52—13 
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that  the  prior  owners  of  said  railroad  built  an  opening  in 
the  embankment  for  said  watercourse,  and  within  the  last 
six  years  defendants  have  rebuilt,  changed  and  made  smaller 
such  culvert  or  opening  so  as  to  form  a  dam  to  such  water- 
course and  to  change  the  course  thereof  and  allow  no  escape 
therefor  except  through  such  lessened  culvert;  that  by 
reason  of  such  acts  of  defendants  the  waters  of  such  stream 
were  diverted  and  changed  from  their  natural  course,  and 
that  said  culvert  was  made  smaller  and  insufficient  to  carry 
off  the  water  of  said  stream  and  the  course  of  the  same  was 
changed  and  part  of  the  water  was  thrown  over,  upon  and 
across  the  land  of  plaintiff,  flooding  said  lands  and  washing 
excavations  therein;  that  defendants  have  wrongfully  and 
negligently  permitted  said  watercourse  to  be  filled  with 
gravel,  stone  and  other  debris,  and  permitted  the  same  so 
to  remain,  and  that  the  waters  of  said  stream  have  been 
diverted  thereby,  changed  and  thrown  upon  plaintiff's  land, 
destroying  the  crops  grown  thereon,  destroying  the  fertility 
of  the  land,  preventing  plaintiff  from  cultivating  said  land, 
washing  away  the  soil  and  tearing  holes  in  plaintiff's  land, 
and  causing. the  water  to  flow  in  a  different  channel  on 
plaintiff's  land  from  that  formerly  occupied  by  the  creek, 
thereby  washing  holes  and  excavations  therein  and  thereon, 
all  without  any  fault  or  negligence  on  plaintiff's  part. 

The  second  paragraph  charges,  in  substance,  that  plain- 
tiff for  two  years  past  has  been  the  owner  of  the  real  estate 
described  therein,  and  that  defendants  maintained  their 
railroad  through  said  real  estate ;  that  running  through  said 
real  estate  of  plaintiff  there  is  a  natural  watercourse,  drain- 
ing plaintiff's  land,  and  also  a  large  area  to  the  west;  that 
said  railroad  of  defendants  is  built  and  maintained  on  the 
north  bank  of  said  creek,  for  a  distance  of  more  than  500 
feet  through  plaintiff's  land,  and  part  of  said  right  of  way 
is  in  the  bed  of  said  creek ;  that  defendants  have  negligently 
and  wrongfully  permitted  the  bed  of  said  creek  on  its  right 
of  way  to  become  filled  with  brush,  logs  and  debris,  aiiil 
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have  wrongfully  permitted  trees  and  bushes  to  grow  on  and 
in  their  right  of  way,  which  is  occupied  by  said  creek  and 
watercourse,  and  have  wrongfully  used,  appropriated  and 
occupied  the  bed  of  said  creek  and  watercourse,  and  by 
reason  thereof  the  waters  of  said  creek  have  been  diverted 
and  changed  from  the  bed  of  said  creek  over  and  onto  plain- 
tiff's land,  changing  the  course  of  said  water  from  its 
natural  course;  that  by  reason  thereof  part  of  the  waters 
of  said  creek  have  been  thrown  upon  and  across  plaintiff's 
land,  flooding  the  same  and  washing  excavations  therein, 
destroying  the  crops  thereon,  destroying  the  fertility  of  the 
soil,  washing  away  the  soil,  causing  the  bank  on  the  south 
side  thereof  to  cave  in  and  the  soil  to  be  washed  away,  pre- 
venting the  cultivation  of  said  land,  and  changing  the  na- 
tural course  of  the  stream,  all  without  any  fault  on  plain- 
tiff's part. 

It  is  a  well-established  rule  of  law  that  the  theory  on 

which  a  cause  of  action  is  based  must  be  determined  by  the 

court  from  the  general  character  and  tenor  of  the 

1.  averments  of  the  complaint,  that  is,  the  theory  to  be 
adopted  must  be  that  which  is  most  apparent  from 

the  leading  and  controlling  averments,  and  not  one  which 
might  be  supported  by  isolated  statements.  Oolitic  Stone 
Co.  v.  Ridge  (1908),  169  Ind.  639,  83  N.  E.  246. 

The  leading  and  controlling  averments  of  the  complaint 

before  us  are,  in  substance,  that  by  the  wrongful  acts  and 

negligence  of  appellants,  excavations  were  washed  in 

2.  appellee's   land,    crops   growing    thereon   were    de- 
stroyed, the  soil  was  washed  away,  the  fertility  of  the 

land  was  destroyed,  and  the  creek  was  changed  from  its 
natural  channel  onto  appellee's  land.  These  charges,  when 
associated  with  the  other  averments  of  the  complaint,  show 
that  definite  and  specific  physical  injuries  of  a  permanent 
character  were  done  in  the  manner  charged  to  the  land 
itaelfy  and  they  were  to  such  an  extent  permanent  that  it 
may  be  said  they  show  a  complete  loss  or  destruction  of  a 
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part  of  such  land.  The  record  shows  that  no  evidence  was 
introduced  at  the  trial  based  on  any  other  theory;  also,  in 
the  light  of  the  instructions  given,  there  can  be  no  doubt  but 
that  the  trial  court  regarded  each  paragraph  of  the  com- 
plaint as  proceeding  on  the  theory  of  permanent  iigury, 
and  on  such  theory  submitted  the  case  to  the  jury.  We 
hold  that  the  complaint  was  sufficient  on  such  theory,  and 
that  it  stated  a  cause  of  action  for  specific  physical  injuries 
to  appellee 's  land,  of  a  permanent  character,  caused  by  ap- 
pellants'  negligent  and  wrongful  acts,  previous  to  the  time 
of  the  filing  of  the  suit,  and  subsequent  to  her  purchase  of 
the  land.     Since  we  have  held  that  the  theory  of  the 

3.  complaint  is  for  permanent  injury,  rather  than  for 
a  continuing  trespass,  the  trial  court  very  properly 

refused  to  receive  any  testimony  on  any  other  theory,  and 
rightly  refused  to  give  to  the  jury  the  instructions 

4.  tendered  by  appellant  based  on  the  theory  that  the 
proper  measure  of  damages  was  the  depreciation  in 

the  rental  value  of  the  land. 

Appellant  also  contends  that  the  court  erred  in  giving  to 

the  jury  the  following  instruction,  on  its  own  motion:    **If 

the  plaintiff  has  proved  both  paragraphs  of  the  com- 

5.  plaint,  you  should  find  generally  for  the  plaintiff." 
The  objection  urged  is  that  by  this  instruction  the 

jury  is  told  to  find  for  the  plaintiff  on  both  paragraphs  of 
the  complaint  if  proved,  without  reference  to  a  preponder- 
ance of  the  evidence.  This  omission  in  this  particular  in- 
struction could  not  have  misled  the  jury,  because  it  had 
been  fully  instructed  on  the  matter  omitted  in  the  two  in- 
structions just  preceding  the  one  here  objected  to.  In- 
structions are  to  be  considered  together  as  a  whole. 

6.  The  court  is  not  bound  to  give  all  the  law  **in  one 
breath,"  and  if,  when  so  considered,  the  instructions 

fairly  state  the  law,  an  inaccuracy  in  one  instruction  is  not 
cause  for  reversal,  where  the  necessary  addition  or  limita- 
tion to  complete  an  instruction,  which  is  correct  as  far 
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it  goes,  may  be  found  in  other  instructions  given  as  a  part 
of  the  same  series.  Parry  Mfg.  Co.  v.  Eaton  (1908),  41 
Ind.  App.  81,  83  N.  E.  510,  and  cases  cited. 

The  court  did  not  err  in  giving  to  the  jury  the  instruc- 
tions tendered  by  appellee,  for  each  and  all  stated  the  prop- 
er rule  to  be  applied  in  the  ascertainment  of  liability  and 
assessment  of  damages  in  cases  of  this  character. 

The  jury  found  by  answers  to  interrogatories  that  a  large 

portion  of  the  damage  to  appellee's  property  was  caused 

by  natural  overflow,  that  part  of  it  was  done  by  cut- 

7.  ting.  There  was  evidence  to  the  effect  that  appel- 
lants had  so  placed  piles  and  palisades  in  the  bed  of 
the  stream  at  the  culvert  as  to  cause  the  water  to  be  de- 
flected and  to  cut  appellee's  bank,  also,  that  they  had  al- 
lowed its  bed  to  become  partially  filled  with  stones  and 
debris,  and  had  thus  thrown  the  water  over  on  appellee,  and 
caused  the  land  to  cut,  wash  away  and  cave  in.  There  is 
abundant  evidence  of  damage  to  appellee's  property,  and 
some  evidence  that  appellants  were  responsible  for  part 
of  this  damage.  The  answers  to  interrogatories  are  not  ir- 
reconcilable with  the  general  verdict,  when  considered  with 
the  evidence  which  was  submitted  at  the  trial.  The  evi- 
dence, which  tends  to  prove  that  appellants'  negligence 
caused  damage  to  appellee,  would,  if  it  stood  alone,  be 
amply  sufficient  to  support  the  verdict. 

No  error  appearing,  the  judgment  is  affirmed. 

Note.— Reported  in  100  N.  E.  481.  See,  also,  under  (1)  31  Cyc. 
84;  (2,  3)  40  Cyc.  579;  (4)  40  Cyc.  580;  (5)  38  Cyc.  1782;  (G)  38 
Cyc  1778;  (7)  38  Cyc  1027.  As  to  rights  of  owners  of  dams  an<l 
their  liability  for  resulting  injury  to  others'  property,  see  57  Am. 
Dec  684. 
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Great  Council  of  Indiana  Improved  Order  of 

Red  Men  t;.  Green  et  al. 

l.No.  7,<i92.    Filed  Jauuary  22,  19ia.] 

1.  Afpeau — Record. — BiU  of  Exceptiorut, — Evidence, — ^The  sufiB- 
clency  of  the  evidence  cannot  be  considered  on  appeal,  unless  it 
shall  ntfirmatively  appear,  over  the  signature  of  the  trial  Judge, 
that  the  bill  of  exceptions  contains  all  the  evidence,    p.  198. 

2.  Appeal. — Record, — BUI  of  Exceptions  Containing  Evidence, — 
Form, — A  bill  of  exceptions  containing  the  evldoice,  preceding  the 
formal  conclusion,  should  contain  the  words:  '*And  this  was  all 
the  evidence  given  in  said  cause,"    p.  198. 

From  Warrick  Circuit  Court ;  Boscoe  Kiper,  Judge. 

Action  by  CuUen  B.  Green  and  others  against  the  Great 
Council  of  Indiana  Improved  Order  of  Red  Men.  From  a 
judgment  f«r  plaintifiEs,  the  defendant  appeals.    Affirmed. 

Ruhard  M,  Milburn  and  Horace  M.  Kean,  for  appellant. 
E.  A.  Ely  and  E.  F.  Ely,  for  appellees. 

Adams,  J. — The  errors  presented  by  the  assignment  in 
this  appeal  and  relied  on  for  reversal  of  the  judgment  re- 
quire an  examination  of  the  evidence.  Appellees  insist  that 
the  sufficiency  of  the  evidence  cannot  be  considered,  for  the 
reason  that  the  bill  of  exceptions  does  not  conclude  with  the 
statement  ''and  this  was  all  the  evidence  given  in  said 
cause,"  and  the  certificate  of  the  trial  judge  does  not  state 
that  the  bill  of  exceptions  contains  all  the  evidence  given 
in  the  cause.  Appellees'  position  is  fully  supported  by 
authority. 

It  is  well  settled  that  this  court  cannot  consider 

1.  the  sufficiency  of  the  evidence  to  sustain  the  decision, 
unless  it  shall  affirmatively  appear,  over  the  signa- 
ture of  the  trial  judge,  that  the  bill  of  exceptions  contains 

all  the  evidence.     The  bill  %t  exceptions  preceding 

2.  the   formal   conclusion   should   contain   the   words: 
''And  this  was  all  the  evidence  given  in  said  cause. '^ 
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Petree  v.  Fielder  (1891),  3  Ind.  App.  127, 131,  29  N.  E.  271; 
Ohio,  etc.,  R.  Co,  v.  Smith  (1892),  5  Ind.  App.  36,  39,  31  N. 
E.  371;  Haynes,  Spencer  &  Co,  v.  Erk  (1893),  6  Ind.  App. 
332,  335,  33  N.  E.  637 ;  Miller  v.  Fuller  (1898),  21  Ind.  App. 
254,  256,  52  N.  E.  101 ;  Brickley  v.  Weghom  (1880),  71  Ind. 
497,  499;  Seig  v.  Long  (1880),  72  Ind.  18 ;  Beatty  v.  0'Co7i- 
nor  (1886),  106  Ind.  81,  84,  5  N.  E.  880;  Kleyla  v.  State, 
ex  rel.  (1887),  112  Ind.  146, 13  N.  E.  255 ;  Guenther  v.  State 
(1895),  141  Ind.  593,  595,  41  N.  E.  13. 
The  judgment  is  afSrmed. 

Note.-— Reported  in  100  N.  E.  472.  See,  also,  under  (1)  3  Cyc. 
167.  As  to  the  indication,  by  the  filing  of  a  bill  of  exceptlonB,  that 
It  has  l>een  allowed  by  the  court,  see  15  Am.  St.  207. 


Kreitlein  V.  Ferger. 

[No.  7,507.     Filed  March  8,  1912.     Rehearing  denied  June  29,  1912. 

Transfer  denied  January  23,  1913.] 

1.  Evidence. — Discharge  in  Bankruptcy.— A  certificate  of  discharge 
In  bankruptcy  is  evidence  of  the  jurisdiction  of  the  court,  the  reg- 
ularity of  the  proceedings  in  the  bankruptcy  case,  and  the  fact 
that  such  order  of  discharge  was  made  therein,    p.  203. 

2.  Bankbuptcy. — Discharge. — Debts  Affected. — Under  the  provi- 
sions of  the  bankruptcy  act  of  1898,  as  amended  in  1903,  a  dis- 
charge in  bankruptcy'  does  not  operate  as  a  discharge  of  all  the 
debts  of  the  bankrupt,  but  releases  him  from  all  provable  debts, 
except  as  therein  otherwise  specially  provided-    p.  204. 

3.  Bawkbuptcy. — Provable  Debts, — Judgment. — A  judgment  Is  a 
provable  debt  under  i63a(l)  of  the  bankruptcy  act  of  1898  as 
amended  in  1903.     (I  Fed.  Stat.  Annot  679.)     p. 206. 

4.  Bah KBUPTCY.  —  Debts  Discharged.  —  Notice.  —  Under  the  bank- 
ruptcy act  of  1898,  as  amended  in  1903,  providing  that  debts  not 
duly  scheduled  in  time  for  proof  and  allowance,  with  the  name  of 
the  creditor,  if  known  to  the  bankrupt,  are  not  affected  by  a 
disdiarge  in  bankruptcy,  unless  the  creditor  had  actual  knowl- 
edge of  the  proceeding  In  bankruptcy,  and  providing  that,  in  his 
list  of  creditors,  the  bankrupt  shall  show  the  residence  of  each 
creditor,  if  known,  a  debt  was  not  discharged  by  a  bankruptcy 
proceeding,  where  the  schedule  of  the  debt  gave  only  the  initial, 
instead  of  the  full  Christian  name,  of  the  creditor,  and  gave  his 
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residence  as  Indianapolis,  without  any  street  or  number,  and  such 
creditor  received  no  actual  notice  of  the  proceedings,  pp.  205, 206. 

r>.  Names. — Jnitkils. — The  initial  of  a  given  name  alone  and  un- 
explained Is  not  recognized  as  a  name.    p.206y 

<>.  Judgment.  —  Action  on  Judgment.  —  Defense,  —  Discharge  in 
Bankruptcy. — Proof. — Burden, — In  an  action  on  a  prior  judgment, 
where  defendant  pleaded  a  discharge  in  bankruptcy,  he  had  the 
burden  of  proving  that  the  debt  which,  he  listed  In  Ms  schedule 
of  creditors  in  the  bankruptcy  proceeding  was  the  debt  of  the 
plaintlir  on  which  the  action  Is  brought,  so  that  a  judgment  for 
plaintiff  will  not  be  disturbed  on  the  ground  that  the  decision  Is 
not  sustained  by  sufficient  evidence,  or  that  It  is  contrary  to  law, 
where  there  was  no  proof  in  any  way  identifying  the  judgment 
sued  on  and  the  debt  listed  in  the  bankruptcy  proceedings  as 
being  one  and  the  same  debt    p.  208. 

7.  Judgment. — Action  on  Judgment. — Review. — Form  of  Judgment. 
— Failure  to  Object. — ^Although  it  was  improper.  In  an  action  on 
a  judgment  with  relief  and  without  exemption,  to  render  a  judg- 
ment with  benefit  of  exemption  and  without  relief,  the  judgment 
will  not  be  reverned,  where  appellant  failed  to  make  objections 
or  take  exception  to  the  form  of  the  judgment,  and  made  do 
motion  to  modify  same.    p.  209. 

8.  Appeal. — Objection  to  Form  of  Judgment. — Presenting  Question 
for  Review. — Motion  for  New  Trial, — Questions  arising  on  the 
form  of  a  judgment  are  not  presented  by  a  motion  for  a  new  trial, 
on  the  ground  that  the  decision  is  not  sustained  by  sufficient  evi- 
dence, except  in  cases  where  the  facts  are  specially  found  and 
an  error  in  the  finding  is  carried  into  the  judgment,  but  such 
questions  are  saved  by  objection  and  exception  made  at  the  time 
the  judgment  is  rendered,  or  by  a  motion  to  modify  or  correct, 
pp.  209, 210. 

9.  Appeal. — Review. — Error  in  Form  of  Judgment. — Disposition  of 
Cause. — In  an  action  on  a  judgment  with  relief  and  without  ex- 
emixtion,  error  in  rendering  judgment  with  benefit  of  exemption 
and  without  relief,  will  not  operate  as  a  cause  for  reversal  on 
appeal,  but  the  judgment  will  be  ordered  cured  by  a  modification, 
p.  211. 

Prom  Superior  Court  of  Marion  County  (75,562)  ;  Vincent 
G.  Clifford,  Judge. 

Action  by  Oharles  Ferger  against  George  F.  Kreitlein. 
Prom  a  judgment  for  plaintiff,  the  defendant  appeals.  Af- 
finned. 

John  B.  Elam,  James  W.  Fesler  and  Harvey  J,  Elam,  for 
appellant. 
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Charles  W.  Appleman  and  William  E.  Reiley,  for  appel- 
lee. 

HoTTEL^  J. — ^Appellee  brought  this  suit  to  recover  on  a 
prior  judgment  which  he  held  against  appellant.  The  com- 
plaint was  in  one  paragraph,  to  which  appellant  filed  a  gen- 
eral denial,  and  also  pleaded  a  discharge  in  bankruptcy  as  a 
defense.  Appellee  replied  in  denial,  and  the  cause  was 
tried  by  the  court  which  rendered  judgment  for  appellee  in 
the  sum  of  $508.50,  without  relief  from  valuation  or  ap- 
praisement lawa 

The  only  error  relied  on  for  reversal  is  the  overruling  of 
appellant's  motion  for  a  new  trial,  the  grounds  of  which  mo- 
tion are  (1)  that  the  decision  of  the  court  is  not  sustained 
by  sufScient  evidence,  and  (2)  that  the  decision  of  the 
court  is  contrary  to  law. 

The  material  facts  in  this  case  are  as  follows:  On  No- 
vember 23,  1897,  appellee  recovered  a  judgment  against 
appellant  in  the  Superior  Court  of  Marion  county  for  the 
sum  of  $300  and  costs,  and  said  judgment  is  now  the  basis 
of  this  action.  Thereafter,  in  1905,  appellant  duly  filed 
his  petition  in  bankruptcy,  and  obtained  a  discharge  therein, 
which  discharge  he  pleaded  in  defense  when  this  action  was 
brought  in  1908. 

The  only  question  presented  by  this  appeal  is  whether 
the  decision  of  the  court  is  sustained  by  sufiicient  evidence. 
On  this  question  the  averments  of  the  complaint  are  con- 
ceded to  be  proven.  The  question  we  have  to  determine  is, 
therefore,  whether  appellant's  answer  of  discharge  in  bank- 
ruptcy is  supported  by  the  evidence.  Appellant's  position 
is  that  ** there  is  no  dispute  in  the  evidence,"  and  that  this 
court  should  therefore  **  determine  that  as  a  matter  of  law 
appellant  is  entitled  to  judgment"  on  the  facts  proven. 

The  only  evidence  introduced  by  plaintiff  was  the  judg- 
ment, that  part  of  which  important  to  this  decision  is  as 
follows:  **Come  again  the  parties,  and  the  jury  having 
returned  their  verdict  herein,  finding  for  the  plaintiff  and 
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assesBing  his  damages  at  the  sum  of  $300.00,  the  court  ren- 
ders judgment  thereon.  It  is  therefore  considered,  ad- 
judged and  decreed  by  the  court  that  the  plaintiff  recover 
of  and  from  the  defendant  herein  the  sum  of  $300.00,  col- 
lectible with  relief  from  valuation  and  appraisement  laws, 
but  without  exemption,  and  costs  herein  expended,  taxed 
at  $ ."  Charles  Perger  testified  on  direct  examina- 
tion: **I  own  the  above  judgment  and  it  has  never  been 
paid."  On  cross-examination  he  said:  **I  did  not  know 
that  Mr.  Kreitlein  went  through  bankruptcy  until  lately, 
and  did  not  get  any  notice  of  it." 

Defendant  introduced  in  evidence  the  record  of  the  ver- 
dict, and  the  answers  by  the  jury  to  interrogatories  in  the 
case,  in  which  the  judgment  was  rendered,  on  which  this 
suit  was  brought.  There  wer^  twenty-five  of  these  inter- 
rogatories, the  answers  to  which,  important  in  determining 
the  questions  involved  in  this  case,  were,  in  eflEect,  that  de- 
fendant in  that  case — appellant  here — was  on  November  4, 
5,  6,  7,  1895,  insolvent,  and  that  on  said  dates  he  ordered 
the  flour  described  in  plaintiff's  complaint;  that  said  de- 
fendant, neither  in  person  nor  by  or  through  any  one  rep- 
resenting him,  either  at  the  time  of  ordering  said  flour  or 
prior  thereto,  made  any  representations  to  the  plaintiff  as 
to  his  (defendant's)  financial  condition;  that  neither  de- 
fendant nor  any  one  representing  him  had  at  either  of  said 
times  made  any  representation  to  the  public  generally  as  to 
the  solvency  or  insolvency  of  such  defendant;  that  neither 
at  the  time  defendant  received  said  flour,  nor  prior  thereto, 
had  he,  or  any  one  representing  him,  made  any  false  repre- 
sentations to  the  plaintiff  or  to  the  public  generally  as  to 
the  solvency  or  insolvency  of  defendant;  that  plaintiff  in 
receiving  the  order  for  said  flour  and  filling  the  same  did 
not  rely  on  any  statements  made  to  him  or  to  the  public 
generally  by  defendant,  or  by  any  one  representing  defend- 
ant ;  that  plaintiff  in  that  suit — appellee  here — ^believed  that 
the  sale  of  said  flour  was  a  sale  for  cash,  and  sent  his  son  to 
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collect  for  the  same,  who  received  from  defendant  shoes,  the 
value  of  which  was  to  be  credited  on  the  account  of  plain- 
tiff against  defendant;  that  plaintiff,  after  the  sale  of  said 
flour,  sent  an  attorney  to  defendant,  who  demanded  pay- 
ment of  the  account,  to  whom  defendant  made  a  promise  to 
pay  the  account  within  twenty-four  hours,  and  said  at- 
torney, with  knowledge  of  the  facts  under  which  the  flour 
was  purchased,  agreed  to  wait,  and  did  wait  until  the  time 
promised  by  defendant.  Appellant  also  introduced  in  evi- 
dence the  original  petition  and  schedule  filed  therewith  in 
the  bankruptcy  proceedings,  November  11,  1905.  In  the 
schedule,  which  was  a  statement  of  all  creditors  whose  claims 
were  unsecured,  appears  under  the  heading  *^ Names* \  **C. 
Ferger";  under  the  heading  ** Residence*',  *' Indianapolis"; 
mider  the  heading  *' Place  and  Date",  ** Indianapolis, 
1895";  under  the  heading  ^* Nature",  ** Merchandise";  un- 
der the  heading  ** Amount",  ** $271.85".  The  discharge  in 
bankruptcy  completed  appellant's  evidence,  and  it  is  as  fol- 
lows: **  Whereas,  George  F.  Kreitlein,  in  said  district,  has 
been  duly  adjudged  a  bankrupt,  under  the  acts  of  Congress 
relating  to  bankruptcy,  and  appears  to  have  conformed  to 
all  requirements  of  law  in  that  behalf,  it  is  therefore  ordered 
by  this  court  that  said  George  F.  Kreitlein  be  discharged 
from  all  debts  and  claims  which  are  made  provable  by  said 
acts  against  his  estate,  and  which  existed  on  the  11th  day 
of  November,  A.  D.  1905,  on  which  day  the  petition  for 
adjudication  was  filed  by  him ;  excepting  such  debts  as  are 
by  law  excepted  from  the  operation  of  a  discharge  in  bank- 
ruptcy." This  discharge  was  evidence  of  the  juris- 
1.  diction  of  the  court  and  the  regularity  of  the  pro- 
ceedings in  the  bankruptcy  case,  and  the  fact  that 
such  order  of  discharge  was  made  therein.  Bankruptcy 
Act,  §21,  subd.  c-f  (1  Fed.  Stat.  Annot.  589) ;  Hays  v.  Ford 
(1876),  55  Ind.  52;  Begein  v.  Brehm  (1890),  123  Ind.  160, 
23  N.  E.  496;  Grdber  v.  GauU  (1905),  103  App.  Div.  511, 
515,  93  N.  Y.  Supp.  76. 
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The  provisions  of  the  bankruptcy  act  of  1898,  as  amended 
in  1903,  applicable  to  the  questions  presented  by  this  appeal, 
are  as  follows:  (1)  Section  17  (1  Fed.  Stat.  Annot. 
2.  578) :  **  Debts  not  affected  by  a  discharge. — ^A  dis- 
charge in  bankruptcy  shall  release  a  bankrupt  from 
all  of  his  provable  debts,  except  such  aa  *  *  *  ;  (3) 
have  not  been  duly  scheduled  in  time  for  proof  and  allow- 
ance, with  the  name  of  the  creditor  if  known  to  the  bank- 
rupt, unless  such  creditor  had  notice  or  actual  knowledge  of 
the  proceedings  in  bankruptcy,  •  •  •  ."  (2)  Section 
63  (1  Fed.  Stat.  Annot.  679) :  ''Debts  which  may  be  proved. 
— al  DcDts  of  the  bankrupt  may  be  proved  and  allowed 
against  his  estate  which  are  (1)  [fixed  liability,]  A  fixed 
liability,  as  evidenced  by  a  judgment  or  an  instrument  in 
writing,  absolutely  owing  at  the  time  of  the  filing  of 
the  petition  against  him,  whether  then  payable  or  not, 
with  any  interest  thereon  which  would  have  been  re- 
coverable at  that  date  or  with  a  rebate  of  interest  up- 
on such  as  were  not  then  payable  and  did  not  bear  interest 
•  •  •  ."  (3)  That  part  of  subd.  8,  §7,  which  provides 
that  the  bankrupt  shall,  ''prepare,  make  oath  to,  and  file  in 
court  within  ten  days,  •  •  •  a  list  of  his  creditors, 
sho^ving  their  residences,  if  known;  if  unknown,  that  fact 
to  be  stated,  the  amounts  due  each  of  them,  the  considera- 
tion thereof,  the  security  held  by  them,  if  any,  and  a  claim 
for  such  exemptions  as  he  may  be  entitled  to  (1  Fed.  Stat. 
Annot.  559) . ''  Other  sections  provide  for  notices  to  be  given 
to  the  creditors  of  the  bankrupt  of  certain  steps  to  be  taken 
in  such  proceedings,  the  notices  to  be  sent  by  the  referee  in 
bankruptcy  by  mail  to  the  ''respective  addresses'*  of  such. 
creditors  ''as  they  appear  in  the  list  of  creditors  of  the  bank- 
rupt, or  as  afterwards  filed  with  the  papers  in  the  case  by 
the  creditors  unless  they  waive  notice  in  writing.*'  (Our 
italics.)  See  §58,  and  also  §33  subd.  4.  In  addition  to  the 
above  is  a  general  order,  §33,  subd.  5,  which  provides  **that 
all  of  the  schedules  shall  be  printed  or  written  out  plainly 
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without  abbreviation  or  interlineation,  except  when  such  ab- 
breviation or  interlineation  may  be  for  the  purpose  of  refer- 
ence." 

It  will  be  seen  from  these  provisions  that  a  discharge  in 

bankruptcy  does  not  operate  as  a  discharge  of  all  the  debts 

of  such  bankrupt,  but  that  he  shall  be  released  from 

3.  all  of  his  provable  debts  except  those  therein  specially 
provided.    The  debt  herein  sued  on  was  a  judgment, 

and  under  §63a(l),  stipra,  was  a  provable  debt. 

It  is  insisted  by  appellant  that  the  burden  of  proof  is 
on  appellee  to  prove  that  the  debt  sued  on  was  included 
in  any  of  the  classes  excepted  from  the  discharge.  On  this 
question  there  is  some  conflict  in  the  authorities  both  in  our 
own  State  and  in  other  jurisdictions.  Under  the  bank- 
ruptcy law  of  1841  our  Supreme  Court,  in  the  case  of 
Sorden  v.  Gatewood  (1848),  1  Ind.  •lOT,  expressly  held  that 
the  burden  of  proof  in  such  a  case  is  on  the  bankrupt,  who 
pleads  and  relies  on  his  discharge.  This  case  has  never 
been  expressly  overruled,  and  has  been  cited  in  the  following 
cases.  Bivens  v.  Newcomb  (1850),  2  Ind.  •98;  Slaughter  v. 
Detiney  (1858),  10  Ind.  103;  Donald  v.  Kell  (1886),  111 
Ind.  1,  4, 11  N.  E.  782;  Madison  Tp.  v.  Dunkle  (1888),  114 
Ind.  262, 16  N.  E.  593. 

In  this  connection  it  is  proper  to  say  that  while  the  case 
of  Sorden  v.  Oatewood,  supra,  has  never  been  expressly  over- 
ruled by  our  Supreme  Court,  some  doubt  has  been  cast  on  it 
as  an  authority  on  this  particular  question  by  the  later  case 
of  Goddin  v.  Neal  (1885),  99  Ind.  334.  In  view,  however, 
of  our  conclusion  on  the  other  questions  presented  by  the  ap- 
peal, we  do  not  deem  it  important  or  necessary  in  this  case 
to  determine  on  whom  rested  the  burden  of  proof  as  to  said 
question. 

Under  the  provision  of  §17,  supra,  the  discharge  in  bank- 
ruptcy did  not  affect  such  debts  of  the  bankrupt  as 

4.  had  not  been  ^*duly  scheduled^'  in  time  for  proof  and 
allowance,  with  the  name  of  the  creditor,  if  known  to 
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the  bankrupt,  unless  ''such,  creditor  had  actual  knowl- 
edge of  the  proceeding  in  bankruptcy,"  and  subd.  8,  §7,  of 
said  act,  supra,  provides  that  such  bankrupt  in  his  said  list 
of  creditors  ^^  shall  show  their  residences  if  known,  if  un- 
known that  fact  to  be  stated.''  There  can  be  no  question 
under  any  of  the  authorities  construing  said  provisions^  but 
that  it  was  at  least  necessary  that  such  schedule  should  con- 
tain the  name  of  such  creditor  or  that  such  creditor  should 
have  actual  knowledge  of  the  proceedings,  before  it  could  be 
said  that  a  discharge  under  such  act  would  be  a  release  as 
to  such  creditor.  Marshall  v.  English- American  Loan,  etc., 
Co,  (1906),  127  Ga.  376,  56  S.  E.  449;  Custard  v.  Wigderson 
(1907),  130  Wis.  412,  110  N.  W.  263,  10  Ann.  Cas.  740; 
Columbia  Bank  v.  Birkett  (1903),  174  N.  Y.  112,  66  N.  B. 
652,  102  Am.  St.  478. 

In  this  State  the  initial  of  the  given  name  alone  and  un- 
explained is  not  recognized  as  a  name.    Bascom  v. 

5.  Toner  (1892),  5  Ind.  App.  229,  31  N.  E.  856;  Shewr- 
er  V.  R,  S,  Peale  &  Co.  (1894),  9  Ind.  App.  282,  286, 
36  N.  E.  451^ '.Louden  v.  ^^olpole  (1848),  1  Ind.  ^319. 

The  other  section,  providing  that  the  schedule  should 

also  contain  the  residences  of  such  creditors,  not  being  a 

part  of  the  section  providing  the  debts  to  be  affected 

4.  by  the  discharge  and  the  exceptions  therefrom,  there 
is  ground  for  holding  that  such  statement  of  the 
residence  is  not  a  condition,  the  performance  of  which  is 
necessary  to  prevent  the  operation  of  the  discharge,  and 
our  attention  is  called  to  the  case  of  Steele  v.  ThaUieimer 
(1905),  74  Ark.  516,  518,  86  S.  W.  305,  which  so  holds. 
There  are  other  cases,  however,  holding  to  the  contrary. 
Columbia  Bank  v.  Birkett,  supra;  Haack  v.  Theise  (1906), 
99  N.  Y.  Supp.  905,  51  Misc.  3. 

The  purpose  of  this  provision  is  manifest.  The  law  of 
1898  is  different  from  the  bankruptcy  laws  of  1841  and 
1867,  in  the  matter  of  the  manner  and  kind  of  notice  to  be 
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given  the  creditors  of  such  bankrupt.  The  law  of  1898  pro- 
vides for  individual  notices  of  the  proceedings  in  bank- 
ruptcy to  be  given  to  each  creditor  by  mail,  and  the  pur- 
pose of  requiring  the  bankrupt  to  furnish  the  names  and 
residences  of  his  creditors  is  that  the  referee  may  have  the 
information  necessary  to  give  such  notices.  These  notices 
are  important,  and  it  is  necessary  that  the  bankrupt  be  as 
accurate  and  certain  as  he  can  be  in  the  furnishing  of  said 
information  in  order  that  the  provisions  for  the  personal 
notice  to  the  individual  creditors  required  by  the  act,  be 
complied  with.  If  he  withholds,  or  for  any  reason  fails 
accurately  and  correctly  to  perform  this  duty  required  by 
the  statute,  the  provision  for  such  notice  may  be  thereby 
defeated.  "One  of  the  fundamental  principles  in  the  juris- 
prudence of  this  country  is  that  no  man  can  be  deprived  of 
any  legal  right  by  a  judicial  proceeding  to  which  he  is  not 
a  party,  and  of  which  he  has  not  received  lawful  notice  or 
had  actual  knowledge.*'  In  re  Monroe  (1902),  114  Fed. 
398.  The  court  in  the  case  just  cited  says  further:  ''Cred- 
itors who  have  not  been  notified  of  the  proceedings  in  the 
manner  prescribed  by  the  bankruptcy  law  are  not  estopped 
from  asserting  their  rights  by  reason  of  mere  failure  on 
their  part  to  be  diligent  in  discovering  the  insolvency  of 
their  debtors  or  their  resort  to  a  court  of  bankruptcy." 

In  the  case  of  Columbia  Bank  v.  Birkett,  supra,  the  court 
said  on  page  116:  **The  schedule  of  debts,  which  the  bank- 
rupt is  to  file  with  his  petition,  furnishes  the  basis  for  the 
notices  which  the  referee,  or  the  court,  is  to  give  thereafter 
to  the  creditors,  and,  thus,  the  bankrupt  appears  to  be  made 
responsible  for  the  correctness  of  the  list  of  his  creditors. 
That  he  is  to  suffer,  in  the  case  of  his  failure  to  state  the 
name  of  the  creditor,  to  whom  his  debt  is  due,  if  known  to 
him,  seems  to  me  very  clear  from  the  reading  of  §17  of  the 
act.  •  •  •  I  think  (it  was  intended  that  the  decree  dis- 
charging the  voluntary  bankrupt  should  be  confined  in  its 
operations  to  the  creditonr,  who  had  been  duly  listed  and 
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who  were  enabled  to  receive  the  notices  which  the  act  pro- 
vides for. ' ' 

On  the  question  of  the  sufficiency  of  the  statement  in 
the  schedule  of  the  residence  or  address  of  the  creditors, 
where  they  reside  in  large  cities  see  Haack  v.  Theise,  supra; 
Cagliostro  v.  Indelli  (1907),  102  N.  Y.  Supp.  918,  53 
Misc.  44. 

As  a  matter  of  fact  the  proof  shows  that  the  information 
furnished  by  appellant  in  his  schedule  did  not  result  in 
appellee's  getting  notice  of  said  bankruptcy  proceedings. 
We  are  of  the  opinion  that,  under  the  authorities  cited  and 
quoted  from,  appellee's  debt  was  not  duly  scheduled  ac- 
cording to  the  letter  and  spirit  of  said  provisions  of  the 
bankruptcy  act.  But  there  is  another  reason  why  this 
judgment  on  its  merits  is  correct.     Under  the  an- 

6.  swers  of  appellant,  the  burden  was  on  him  to  prove 
that  the  debt  which  he  listed  in  his  said  schedule  of 
creditors  was  the  debt  of  appellee  herein  sued  on.  The 
proof  on  this  subject  shows  that  the  debt  so  listed  by  appel- 
lant in  1905  in  said  bankruptcy  proceeding  was  the  debt  of 
C.  Ferger,  for  $271.85  for  merchandise.  This  suit  was  on 
a  judgment  rendered  on  November  23,  1897,  for  $300, 
amounting  at  the  time  of  the  judgment  herein  to  $508.50. 
The  record  of  said  former  judgment  showed  it  to  be 
a  judgment  in  tort  ''without  exemption."  There  is 
no  proof  whatever  showing  that  the  C.  Ferger  whose 
name  appears  on  said  schedule  of  the  bankrupt  is  the 
Charles  Ferger  herein  sued,  or  that  said  debt  for  mer- 
chandise bought  in  1895  was  any  part  of  or  in  any- 
way connected  with  said  judgment  for  tort  rendered  some 
seven  years  before  said  debt  on  said  schedule  was  so  listed. 
There  is  no  proof  that  in  anyway  connects  the  two  debts  as 
one  and  the  same  debt,  unless  it  could  be  said  that  said  an- 
swers to  interrogatories  furnish  such  proof,  and  we  fail  to 
see  wherein  they  can  be  said  to  identify  the  two  debts  as 
one  and  the  same  debt.    See  Louden  v.  Walpole,  supra. 
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Appellant  next  insists  that  the  motion  for  a  new  trial 
should  be  granted  because  the  court  in  rendering  the  judg- 
ment herein  rendered,  a  judgment  with  benefit  of 

7.  exemption  and  without  relief,  whereas  the  judgment 
on  which  the  suit  was  predicated  was  with  relief  and 

without   exemption.     The   judgment   in   this   respect   was 

wrong,  but  no  objections  were  made  or  exceptions  taken  by 

appellant  to  the  form  of  the  judgment,  and  no  motion  was 

made  to  modify  the  same.    Appellant  insists  that  his 

8.  motion  for  a  new  trial  presents  the  question,  and  re- 
lies on  the  cases  of  Jarboe  v.  Brown  (1872),  39  Ind. 

549,  and  Policy  v.  Pogue  (1906),  38  Ind.  App.  678,  78  N.  E. 
1051.  We  do  not  think  either  case  cited  supports  appel- 
lant's contention.  This  court  in  Policy  v.  Pogue,  supra, 
expressly  bases  its  decision  on  the  fact  that  the  facts  found 
by  the  court  made  it  necessary  that  the  judgment  should  be 
rendered  in  that  case  as  it  was,  and  says  *Hhc  finding  in 
such  respect  is  contrary  to  law  as  well  as  contrary  to  the 
evidence  and  good  cause  arises  therefrom  for  a  new  trial." 

In  Jarboe  v.  Brown,  supra,  there  were  reasons  shown  in 
the  opinion  for  reversing  the  judgment  in  that  case  other 
than  that  a  part  of  the  same  was  rendered  without  relief. 
All  of  the  more  recent  authorities  hold  that  to  save  a  ques- 
tion as  to  the  form  of  the  judgment  some  objection  and  ex- 
ception must  be  made  and  saved  at  the  time  it  is  rendered, 
or  a  motion  made  to  modify  or  correct.  Allen  v.  Stvde- 
baker  Bros.  Mfg.  Co,  (1899),  152  Ind.  406,  53  N.  E.  422; 
Tucker  v.  Hyatt  (1898),  151  Ind.  332,  338,  51  N.  E.  469,  44 
L.  R.  A.  129;  Stalcup  v.  Dixon  (1893),  136  Ind.  9,  19,  35 
N.  E.  987;  Kelley  v.  Houts  (1903),  30  Ind.  App.  474,  477, 
66  N.  E.  408;  Johnson  v.  Prine  (1876),  55  Ind.  351;  Lewis 
V.  Edwards  (1873),  44  Ind.  333;  Elliott,  App.  Proc.  §§345, 
346. 

Judgment  affirmed. 

Vol.  52—14 
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On  Petition  for  Rehearing. 

HoTTEL,  C.  J. — On  a  petition  for  rehearing  it  is  very 
earnestly  insisted  that  the  original  opinion  herein  discloses 
the  necessity  for  a  reversal  of  the  case.  This  contention  is 
predicated  an  the  statement  in  the  opinion  that  the  judg- 
ment below  was  wrong,  in  that  it  was  rendered  with  benefit 
of  exemption  and  without  relief,  ^^  whereas  the  judgment 
upon  which  the  suit  was  predicated  was  with  relief  and 
without  exemption."  It  is  insisted  that  this  court  is  in 
error  in  holding  that  such  mistake  in  the  judgment  was  not 
properly  presented  by  the  grounds  of  the  motion  for  a  new 
trial,  that  the  decision  was  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law,  and  in  holding  that  the  atten- 
tion of  the  court  below  should  have  been  directed  to  the 
mistake  by  a  proper  objection  to  the  judgment  and  excep- 
tion to  the  same,  or  by  a  motion  to  modify. 

Counsel,  in  support  of  their  position,  insist  that  the  find- 
ing in  this  case  contained  the  same  error  as  that  carried  into 
the  judgment,  and  that  therefore  the  error  is  prop- 

8.  erly  raised  by  said  ground  of  the  motion  for  a  new 
trial.  The  case  of  Migaiz  v.  Stiegliiz  (1906),  166 
Ind.  361,  77  N.  B.  400,  and  othens  of  similar  import  are 
relied  on.  It  must  be  remembered  that  in  the  case  at  bar 
there  is  no  special  finding,  but  only  a  general  finding  for 
plaintiff  that  he  shall  recover  $508.50  without  relief.  Ap- 
pellant's contention  that  where  the  finding  contains  the 
error  and  the  judgment  correctly  follows  the  finding,  that 
such  error  is  presented  by  said  grounds  of  the  motion  for 
new  trial,  is  correct,  where  there  has  been  a  finding  of  facts. 
It  is  so  manifest  that  the  error  here  relied  on  was  the  result 
of  mistake  and  oversight,  which  would  have  been  promptly 
corrected  by  the  trial  court  if  its  attention  had  been  directly 
called  to  the  same,  that  the  reason  for  the  application  of 
the  general  rule,  which  requires  that  the  attention  of  the 
trial  court  should  be  called  to  the  particular  error  relied  on 
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before  it  will  be  available  on  appeal,  seems  obviaus. 

9.  But,  in  any  event,  the  error  is  not  one  that  should  op- 
erate to  reverse  the  case,  but  is  one  which  this  court 
can  and  should  cure  by  a  modification  of  the  judgment  be- 
low. Merom  Gravel  Road  Co.  v.  Pearson  (1904),  33  Ind. 
App,  174,  69  N.  E.  694,  71  N.  E.  54;  Ham«  v.  Curtis  (1905), 
34  Ind.  App.  438,  72  N.  E.  1102;  McAfee  v.  Reynolds 
(1891),  130  Ind.  33,  28  N.  E.  423,  18  L.  R.  A.  211,  30  Am. 
St.  194;  Daugherty  v.  Wheeler  (1890),  125  Ind.  421,  25 
N.  B.  542. 

The  court  will  allow  its  judgment  of  afSrmance  to  stand, 
with  directions  to  the  court  below  so  to  amend  its  judgment 
as  to  make  it  with  relief  from  valuation  and  appraisement 
lawa 

Petition  for  rehearing  overruled. 

Note.— R^orted  In  97  N.  E.  819,  98  N.  E.  1005.  See,  also,  under 
(1)  5  Cyc.  407;  (2)  5  Cyc.  377;  (3)  5  Cyc.  401;  (4)*  5  (^c.  404; 
(5)  29  Cyc.  269;  (9)  3  Cyc.  424.  For  a  discussion  of  the  sufficiency 
of  the  schedule  of  debts  required  by  the  bankruptcy  law,  see  10 
Ann.  Cas.  742. 


German  American  Trust  Company,  Administra- 
tor, V.  Lafayette  Box  Board  and  Paper 

Company. 

[No.  7,712.    Filed  June  19,  1012.    Rehearing  denied  December 
13,  1912.    Transfer  denied  January  23,   1913.] 

1.  Death.  —  Action.  —  Limitation. — Statutes. — Under  §285  Bums 
1908,  Acts  1889  p.  405,  providing  that  when  the  death  of  one  is 
caused  by  the  wrongful  act  or  omission  of  another ,  the  personal 
representatives  of  the  former  may  maintain  an  action  therefor 
against  the  latter,  If  the  former  might  have  maintained  an  action, 
had  he  or  she  lived,  against  the  latter  for  an  injury  for  the  same 
act  or  omission,  and  providing  that  such  action  shall  be  com- 
menced within  two  years,  death  Is  the  foundation  of  the  right 
given  by  the  statute,  and  an  action  for  death  under  such  statute 
Is  not  affected  by  the  fact  that  the  right  of  action  for  the  injury 
in  favor  of  decedent  was  barred  before  his  death,  but  Is  governed 
by  the  rule  of  limitation  therein  contained,    p.  21^ 
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From  Carroll  Circuit  Court;  James  P.  Wason,  Judge. 

Action  by  the  German  American  Trust  Company,  ad- 
ministrator of  the  estate  of  John  Hall,  deceased,  against  the 
Lafayette  Box  Board  and  Paper  Company.  Prom  a  judg- 
ment for  defendant,  the  plaintiff  appeals.     Reversed, 

Charles  E,   Thompson,  Hanna  &  Hall  and   Wilson  dk 
Qmnii,  for  appellant. 
Kumler  &  Oaylor,  William  A,  Ketcham  and  Howe  S. 

m 

Landers,  for  appellee. 

Adams,  P.  J. — ^The  determination  of  this  appeal  involves 
the  construction  of  §285  Burns  1908,  Acts  1889  p.  405,  which 
reads  as  follows:  **When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal  represent- 
atives of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  maintained  an 
action,  had  he  or  she  (as  the  case  may  be)  lived,  against  the 
latter  for  an  injury  for  the  same  act  or  omission.  The 
action  shall  be  commenced  within  two  years.  The  damages 
cannot  exceed  ten  thousand  dollars;  and  must  inure  to  the 
exclusive  benefit  of  the  widow,  or  widower  (as  the  case  may 
be),  and  children,  if  any,  or  next  of  kin,  to  be  distributed  in 
the  same  manner  as  personal  property  of  the  deceased." 

Appellant,  as  the  personal  representative  of  John  Hall, 
decedent,  brought  this  action  on  May  23,  1908,  against  ap- 
pellee, to  recover  damages  for  the  death  of  said  Hall,  which 
death,  it  is  averred,  was  caused  by  the  fault  and  negligence 
of  appellee.  The  complaint  discloses  that  appellant's  de- 
cedent was  injured  on  December  5,  1905,  and  died  from  his 
injuries  on  March  14,  1908.  Appellee  demurred  to  the 
complaint  for  want  of  sufficient  facts,  which  demurrer  the 
court  sustained.  Appellant  refusing  to  plead  over  and 
electing  to  abide  by  its  complaint  and  exception  to  the  rul- 
ing of  the  court  in  sustaining  the  demurrer  thereto,  final 
judgment  was  rendered  that  appellant  take  nothing  by  its 
action  and  that  appellee  recover  its  costs. 
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The  only  error  assigned  is  that  the  court  erred  in  sus- 
taining the  demurrer  of  appellee  to  appellant's  complaint. 
The  evident  theory  on  which  the  trial  court  held  the  com- 
plaint insufficient  was  that  as  the  complaint  affirmatively 
shows  an  interval  of  more  than  two  years  from  the  time 
decedent  was  injured  until  his  death,  he  had  no  right  to 
maintain  an  action  immediately  prior  to  his  death  for  his 
own  injuries,  and,  therefore,  no  right  of  action  arose  in 
favor  of  his  personal  representatives  after  his  death. 

It  may  be  admitted  that  §285,  supra,  is  the  only  authority 
in  this  State  by  which  the  personal  representatives  of  a  de- 
cedent may  bring  an  action  for  death  by  the  wrongful  act 
or  omission  of  another.  It  may  also  be  admitted  that  in 
this  case  decedent's  right  to  maintain  an  action  for  his  in- 
juries was  barred  by  the  statute  of  limitation  after  Decem- 
ber 5,  1907,  and  that  a  right  of  action  for  personal  injuries 
by  the  wrongful  act  or  omission  of  another  is  one  that  does 
not  survive,  imder  the  rule  actio  personalis  moritur  cum 
persona.  But  is  this  right  to  maintain  an  action,  conferred 
by  §285,  supra,  on  personal  representatives,  the  same  right 
possessed  by  the  decedent,  or  a  new  right  conferred  by 
statute  for  the  benefit  of  the  persons  named  and  described 
therein?  This  is  the  single  question  presented  by  the  rec- 
ord before  us,  and  it  is  not  now  an  open  question  in  In- 
diana. 

In  Wilson  v.  Jackson  Hill  Coal,  etc.,  Co.  (1911),  48  Ind. 

App.  150,  95  N.  E.  589,  this  court  reviewed  the  history  of 

§285,  supra,  which  is  a  substantial  reenactment  of 

1.  the  Lord  Campbell  act  of  1846,  and  the  English  and 
American  decisions  construing  the  same.  Our  hold- 
ing then  was  and  now  is  that  death  is  the  foundation  of  the 
right  given  by  statute;  that  it  is  governed  by  the  rule  of 
limitation  therein  contained,  and  is  exempt  from  the  rule  of 
limitation  which  barred  the  claim  of  the  decedent.  This 
action  having  been  brought  within  two  years  from  the  death 
of  John  Hall,  the  complaint  cannot  be  challenged  success- 
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fully  because  the  right  of  decedent  to  maintain  an  action 
for  his  injuries  was  barred  at  the  time  of  his  death. 

For  error  in  sustaining  the  demurrer  to  the  complaint^ 
the  judgment  is  reversed,  and  the  cause  remanded,  with  in- 
structions  to  the  court  below  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  in  consonance  with 
this  opinion. 

Note.— Rei>orted  in  98  N.  E.  874.  See,  also,  13  Cyc.  339.  For  a 
discussion  of  the  commencement  of  the  running  of  the  statute  of 
limitations  n.srainst  an  action  for  death  by  wrongful  act,  see  17 
Ann.  Cas.  519. 


Brotherhood  of  Locomotive  Firemen  and 

Enginemen  v.  Corder. 

[No.  7,343.     Filed  January  12,   1912.     Rehearing  d^led  May  15, 
1912.    Transfer  denied  January  23,  1913.] 

1.  Appeal. — AaHgnment  of  Errors, — Wah-er. — Briefs. — Error  as- 
signed is  waived  by  appellant's  failure  to  present  it  either  under 
points  and  authorities  in  the  briefs,  or  by  other  dlscnssison. 
p.  216. 

2.  Insurance. — Fraternal  Insurance. — Parol  Contract. — Complaint, 
— Sufficiency. — A  complaint  against  a  fraternal  order,  stating  that 
decedent  applied  to  n  local  lodge  for  a  beneficiary  certificate, 
naming  plaintiff,  his  sister,  as  beneficiary,  that  the  application 
was  accepted  and  approved,  that  he  paid  his  fees,  became  a  mem- 
ber and  performed  all  the  conditions  required  of  him  to  entitle 
him  to  a  certificate,  that  defendant  agreed  to  insure  his  life  for 
a  specified  sum  to  be  paid  to  plaintiff  on  decedent's  death,  and 
that  he  was  assessed  as  a  member  until  his  death,  but  that  a 
certificate  was  never  issued  and  that  defendant  refused  to  issue 
it,  etc.,  sufficiently  states  a  cause  of  action  on  the  theory  of  a 
parol  contract  of  insurance,     pp.  216, 218, 219. 

3.  Insurance. — Action  on  Parol  Contract. — Complaint. — Testina 
Sufficiency. — Although  some  writings  are  set  out  and  made  part 
of  a  complaint  in  an  action  against  an  insurance  company,  drawn 
on  the  theory  of  a  parol  contract,  such  fact  does  not  require  the 
sufficiency  of  the  pleading  to  be  tested  by  the  rules  applicable 
where  the  action  is  based  on  a  certificate  or  policy  actually 
issued,    p.  218. 
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4.  Contracts. — Contract  Partly  in  Writing. — Parol  Contract. — ^A 
contract  that  is  partly  in  writing  and  partly  In  parol  will  be 
treated  as  a  parol  contract    p.  218. 

5.  IiTSUBANCE. — Fraternal  Insurance. — Parol  Contract. — Complaint. 
— By-Laws, — In  an  action  against  a  fraternal  insurance  company, 
where  the  complaint  was  on  the  theory  of  a  parol  contract  of 
Insurance,  it  was  not  essential  to  the  sufficiency  of  the  complaint 
that  copies  of  the  constitution  and  by-laws  be  set  out  therein, 
p.  219. 

6.  IifsuBANCE. — Parol  Contracts. — ^A  parol  contract  of  insurance 
Is  valid  and  enforceable,    p.  219. 

7.  Insurance. — Fraternal  Insurance. — By-laws. — Conditions  Pre- 
cedent.— Waiver. — Where  the  by-laws  of  a  fraternal  Insurance 
society  make  an  application  for  a  beneficiary  certificate  a  condi- 
tion precedent  to  initiation  in  a  local  lodge,  and  provide  that  the 
same  shall  be  in  possession  of  the  lodge  at  the  time  of  the  initi- 
ation, that  before  initiation  a  committee  of  the  local  lodge  must 
pass  on  the  qualification  of  the  applicant  and  recommend  him 
for  membership,  and  that  the  local  physician  must  make  the  re- 
quired medical  examination  and  report  thereon  before  initiation, 
and  that  if  the  applicant  has  met  the  conditions  and  Is  initiated 
within  the  prescribed  time,  he  is  entitled  to  a  beneficiary  cer- 
tificate, subject  only  to  the  approval  of  the  grand  medical  exam- 
iner, the  action  of  a  local  lodge  in  initiating  a  member  after  the 
expiration  of  the  time  prescribed  in  the  by-laws,  and  the  failure 
of  the  grand  lodge  to  reject  him  as  a  member  of  the  lodge,  was  a 
waiver  of  the  objection  that  he  was  not  initiated  within  tlie 
prescril>ed  time  following  his  medical  examination,    pp.  224, 225. 

S.  In  subance. —  Fra  tema  I  1  nsurance. —  B  y-laws. —  Construction. — 
Where  the  object  of  a  fraternal  order  is  not  the  seeking  of 
profit,  but  the  protection  of  its  members  and  their  beneficiaries 
by  means  of  indemnity,  its  constitution,  by-laws  and  other  writ- 
ings are  to  be  liberally  construed  to  promote  the  benevolent  ob- 
jects of  the  organization,    p.  224. 

9.  Insurance. — Frateiiial  Insurance. — By-Laws. — Waiver. — A  fra- 
ternal insurance  organization  may  waive  compliance  with  a 
by-law  or  regulation  made  for  its  benefit,  and  it  may  ratify  the 
action  of  a  local  lodge  in  waiving  compliance  with  any  such  by- 
law or  regulation,     p.  225. 

10.  Insueance. — Fraternal  Insurance. — Medical  Examiner. — Pow- 
ers.— ^Where  the  authority  of  the  grand  medical  examiner  of  an 
Insurance  order,  under  its  constitution  and  by-laws,  extended  to 
the  determination  of  the  physical  qualifications  of  the  applicant, 
and  to  the  ascertainment  that  the  application  complies  generally 
with  the  prescribed  forms,  rules  and  laws  of  the  order,  he  had 
DO  authority  to  deny  an  applicant  a  beneficiary  certificate  because 
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he  was  not  initiated  within  a  certain  time  after  medical  exam- 
ination, as  prescribed  by  the  laws  of  the  order,  p.  226. 
11.  Appeal. — Ansigntnent  of  Errors.— Motkm  for  New  THal.— The 
action  of  the  triai  coart  in  denying  a  motion  to  require  an  an- 
swer returned  by  the  jury  to  an  interrogatory  to  be  made  more 
speclllc,  is  not  properly  presented  by  assignment  of  error,  but  the 
alleged  error  is  ground  for  a  motion  for  a  new  trial,    p.  228. 

From  Oibson  Circuit  Court;  John  W,  Brady,  Special 
Judge. 

Action  by  Armedia  Corder  against  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen.  From  a  judgment  for 
plaintiff,  the  defendant  appeala.    Affirmed. 

Thomas  McDonald,  Harvey  Harmon  and  H.  L.  Dickson^ 
for  appellant. 

Henry  Kister,  W.  D.  Robinson  and  W,  E.  Stilwell,  for 
appellee. 

Feut,  C.  J. — ^This  is  an  action  by  appellee,  Armedia 
Corder,  against  appellant,  Brotherhood  of  Locomotive  Fire- 
men and  Enginemen,  to  recover  on  an  alleged  contract  of 
insurance. 

The  errors  assigned  are  the  following.  (1)  Overruling 
the  demurrer  to  the  first  paragraph  of  complaint;  (2)  the 
same  as  to  the  second  paragraph;  (3)  overruling  appel- 
lant's demurrer  to  the  second  paragraph  of  reply  to  the 
second  paragraph  of  answer;  (4)  overruling  the  motion  to 
make  the  answer  to  interrogatory  No.  32  more  ^specific; 
(5)  overruling  the  motion  for  judgment  on  the  answers  to 
the  interrogatories;  (6)  overruling  the  motion  for  a  new 
trial.     The  first  error  is  waived  by  appellant's  fail- 

1.  ure  to  present  it  either  under  points  and  authorities 
in  the  briefs  or  by  other  discussion. 

The  second  paragraph  of  the  complaint  is  alleged  to  be 
insufficient  because  it  avers  conclusions  and  does  not  di- 
rectly aver  the  material  facts  essential  to  a  cause  of 

2.  action;  also  for  failure  to  plead  certain  sections  of 
the   constitution   and   by-laws   of   appellant.    This 
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paragraph  is  long,  but,  Ib  substance,  charges  that  appellant 
is  a  corporation,  a  fraternal  order,  and  is  authorized  to 
take  applications  for  and  to  deliver  beneficiary  certificates 
to  its  members ;  that  on  August  22,  1907,  William  R.  Cox, 
applied  to  the  local  lodge  for  membership  and  for  a  bene- 
ficiary certificate  in  the  sum  of  $1,500,  and  named  in  said 
application  appellee,  his  sister,  as  beneficiary;  that  this 
written  application  is  in  the  possession  of  appellant;  that 
said  application  for  membership  and  for  a  beneficiary  cer- 
tificate was  duly  accepted  and  approved  by  appellant;  that 
Cox  paid  his  fees,  was  duly  initiated,  and  became  a  mem- 
ber of  appellant;  that  he  performed  all  the  conditions  to 
be  by  him  performed  under  the  constitution  and  laws  of 
appellant  to  entitle  him  to  a  beneficiary  certificate ;  that  in 
consideration  of  the  payment  of  the  sum  named  and  the 
farther  obligations  assumed  by  Cox,  appellant  promised 
and  agreed  to  insure  his  life  in  the  sum  of  $1,500,  and 
agreed  to  pay  that  sum  to  appellee,  his  beneficiary,  in  the 
event  of  his  death,  and  agreed  to  issue  to  him  a  beneficiary 
certificate  in  said  sum,  entitling  him  to  all  the  rights  and 
benefits  of  such  certificate ;  that  he  was  admitted  to  member- 
ship and  was  recognized  as  a  beneficiary  member  by  the 
subordinate  lodge,  and  was  assessed  as  such  member  until 
the  day  of  his  death;  that  the  beneficiary  certificate  was 
never  issued  to  him,  and  appellant  refused  and  still  refuses 
to  issue  the  same,  though  often  requested  so  to  do;  that 
after  the  death  of  Cox,  appellee  demanded  from  appellant 
the  sum  of  $1,500,  and  appellant  refused  to  pay  the  same 
or  any  part  thereof;  that  it  refused  on  the  ground  that 
Cox,  during  his  lifetime,  was  not  a  beneficiary  member  and 
was  not  entitled  to  the  beneficiary  certificate,  and  that  ap- 
pellant was  not  liable  for  the  payment  of  said  sum  or  any 
part  thereof.  It  is  further  averred  that  said  Cox  during 
his  lifetime  did  and  performed  all  the  conditions  to  be  by 
him  performed  under  said  agreement  aforesaid ;  that  appel- 
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lee  has  performed  all  conditions  on  her  part  to  be  per- 
formed by  her  as  such  beneficiary. 

This  paragraph  proceeds  on  the  theory  of  a  parol  con- 
tract for  insurance ;  that  decedent  did  everything  required 
of  him  to  entitle  him  to  a  beneficiary  certificate,  and  that 
appellant  wrongfully  refused  to  issue  the  same  to  him. 

The  fact  that  some  writings  are  set  out  and  made  a  part 

of  this  paragraph  of  complaint  is  not  sufficient  to  show 

that  it  must  be  tested  by  the  rules  of  pleading  where 

3.  the  suit  is  on  a  beneficial  certificate  or  policy  actu- 
ally issued  and  in  the  possession  of  the  beneficiary. 

If  a  contract  is  partly  in  writing  and  partly  in 

4.  parol,  it  will  be  treated  as  a  parol  contract.    Stauffer 
V.  Linenthal  (1902),  29  Ind.  App.  305,  64  N.  E.  643. 

The   complaint   shows   the   parties   to   the   contract,   its 

subject-matter,  the  insurable  interest  of  appellee  in  the  life 

of  decedent,  the  amount  of  insurance,  the  premium 

2.  or  fees  paid,  and  compliance  with  the  conditions 
requisite  to  obtaining  a  beneficial  certificate.  The 
certificate  was  not  issued  and  is  not  the  foundation  of  the 
action. 

In  New  England  Fire,  etc.,  his,  Co.  v.  Robinson  (1865), 
25  Ind.  536,  538,  the  court  said:  **The  policy  of  insurance, 
which  the  company  agreed  to  issue,  was  not  the  foundation 
of  the  action,  and  a  copy  thereof  was  not,  under  the  code, 
required  to  be  filed  with  the  complaint.  The  company 
having  refused  to  issue  the  policy,  it  was  not  necessary  that 
the  complaint  should  be  special,  and  show  the  conditions 
complied  with.  Tayloe  v.  Merchants'  Fire  Ins.  Co.  [1850], 
9  How.  390  [13  L.  Ed.  187].  •  *  •  The  conditions 
precedent  were  waived  by  the  refusal  of  the  company  to 
issue  the  policy.  Post  v.  Aetna  Ins.  Co.  [1864],  43  Barb. 
35L'' 

In  Fames  v.  Home  Ins.  Co.  (1876),  4  Otto  621,  629,  24 
L.  Ed.  298,  it  is  said:  **It  is  sufficient  if  one  party  pro- 
poses to  be  insured,  and  the  other  party  agrees  to  insure, 
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and  the  subject,  the  period,  the  amount,  and  the  rate  of 
insurance  is  ascertained  or  understood,  and  the  premium 
paid  if  demanded.  It  will  be  presumed  that  they  eon- 
template  such  form  of  policy,  containing  such  conditions 
and  limitations  as  are  usual  in  such  cases,  or  have  been 
used  before  between  parties.'* 

Appellee  was  not  required  to  set  out  copies  of 

5.  the  constitution  and  by-laws  of  appellant  to  state  a 
cause  of  action  on  the  theory  of  her  complaint 

The  pleading  shows  that  appellant's  plan  of  insurance 
is  carried  on  through  and  by  means  of  local  lodges  subor- 
dinate to  appellant,  and  that  Air  Line  Lodge  No. 
2.    409,  into  which  decedent  was  initiated,  is  one  of  such 
subordinate  lodges;  that  said  lodge  has  authority  to 
receive  and  act  on  applications  for  membership,  and  bene- 
ficiary certificates,  and  that  in  so  doing  it  represents  and 
acts  for  appellant.     It  sufficiently  appears  that  decedent's 
alleged  contract  for  insurance  was  with  appellant,  and  not 
with  the  local  lodge,  though  the  complaint  in  this  respect 
is  not  a  model  pleading. 

An  oral  contract  for  insurance  is  valid  and  enforceable. 

Commercial  Uniath  Assur.  Co.  v.  State,  ex  rel,  (1888),  113 

Ind.  331,  15  N.  E.  518 ;  New  England  Fire,  etc.,  Ins. 

6.  Co.  v.  Robinson,  supra;  Posey  County  Fire  Assn.  v. 
Hogan   (1906),  37  Ind.  App.  573,  77  N.   E.  670; 

Western  Assur.  Co.  v.  McAlpin  (1899),  23  Ind.  App.  220, 
55  N.  E.  119,  77  Am.  St.  423. 

The  second  paragraph  of  complaint  states  a  cause  of  ac- 
tion, and  the  court  did  not  err  in  overruling  the  demurrer 
thereto. 

The  controlling  questions  in  this  case  are:  (1)  Did  the 
local  lodge  or  the  grand  lodge  waive  the  condition  requiring 
candidates  to  be  initiated  within  sixty  days  from  the  date 
of  their  medical  examinations?  (2)  Did  the  local  lodge 
have  power  to  bind  appellant  by  8uch  waiver,  independent 
of  the  grand  lodge?     (3)  Did  the  grand  medical  examiner 
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have  authority  to  reject  a  candidate  solely  on  the  ground 
that  he  was  not  initiated  within  the  prescribed  timet  (4) 
Did  appellant  on  the  facts  of  this  case  have  the  right  to 
accept  Cox's  application  for  some  purposes  and  reject  it 
for  others!  An  intelligent  consideration  of  these  ques- 
tions makes  it  necessary  to  state  some  additional  and  uncon- 
troverted  facts,  and  to  give  parts  of  the  application  made 
by  Cox  and  parts  of  the  constitution  and  by-lavrs  of  ap- 
pellant. 

All  persons  seeking  membership  in  appellant  are  required 
to  make  the  same  application  and  pay  the  same  fees;  each 
must  take  out  a  beneficial  certificate  if  he  becomes  a  mem- 
ber and  has  the  physical  qualifications;  each  applicant  is 
examined  by  a  local  physician  selected  by  the  lodge,  and 
this  examination  and  the  report  on  his  application  must  be 
on  file  in  the  lodge  when  the  initiation  takes  place. 

The  second  paragraph  of  answer  admits  that  appellant 
has  local  lodges,  and  that  appellant  issues  beneficiary  cer- 
tificates. It  seeks  to  avoid  the  complaint  by  showing  that 
the  constitution  of  appellant  requires  an  applicant  to  be 
initiated  within  60  days  after  his  medical  examination,  and 
that  Cox  was  not  initiated  within  that  time,  and  that  the 
medical  examination  of  the  applicant  must  be  approved  by 
the  grand  medical  examiner  before  he  can  receive  a  bene- 
ficiary certificate;  that  said  examiner  disapproved  Cox's 
application,  for  the  reason  that  he  was  not  initiated  within 
60  da3rs  after  the  examination.  This  paragraph  also  sets 
out  certain  sections  of  the  constitution,  and  has,  as  exhibits, 
copies  of  Cox's  application  for  membership  and  his  applica- 
tion for  a  beneficiary  certificate. 

The  second  paragraph  of  reply  seeks  to  avoid  this  answer 
by  pleading  facts  tending  to  show  a  waiver  of  the  require- 
ment that  the  initiation  must  be  within  60  days  after  the 
medical  examination,  and  also  that  the  grand  medical  ex- 
aminer has  no  authority  to  disapprove  a  medical  examina- 
tion solely  on  the  ground  that  the  applicant  was  not  admitted 
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within  60  days  after  his  examination.  The  reply  pleads  a 
number  of  sections  of  the  constitution  and  by-laws  in  reply 
to  certain  sections  of  the  constitution  pleaded  in  the  answer. 

That  part  of  the  application  material  here  is  as  follows : 
'4,  William  K.  Cox,  desiring  to  make  application  for  mem- 
bership in  Air  Line  Lodge  Number  409  of  the  Brotherhood 
of  Locomotive  Firemen  and  Enginemen,  hereby  agree  to 
comply  with  all  the  laws,  usages  and  regulations  of  said 
Brotherhood  now  in  force.  I  understand  and  agree  that 
neither  I,  nor  any  beneficiary  •  •  *  shall  be  entitled 
to  participate  in  the  beneficiary  department  of  said  Brother- 
hood, nor  shall  said  Brotherhood  incur  any  liability  what- 
soever to  pay  me  or  my  beneficiary  any  sum  of  money  what- 
ever, by  my  becoming  a  member  of  said  Brotherhood  until 
the  Grand  Medical  Examiner  shall  have  first  examined  and 
approved  this  application  for  beneficiary  certificate,  and  in 
the  event  that  the  Grand  Medical  Examiner,  who  shall  be 
the  sole  judge  thereof,  does  not  approve  but  on  the  con- 
trary disapproves  this  application  for  beneficiary  certificate, 
then  I  agree  to  be  classified  as  a  non-beneficiary  member 
entitled  to  all  the  rights,  privileges  and  benefits  of  the 
Brotherhood  of  Locomotive  Firemen  and  Enginemen  except 
those  of  participating  in  the  beneficiary  department.'' 

Section  61  of  appellant's  constitution  provides,  in  part, 
as  follows:  ^'A  candidate  for  admission  shall  at  the  time 
of  applying  for  admission  for  membership,  make  applica- 
tion for  a  beneficiary  certificate,  in  substance  as  follows." 

Section  63  of  the  by-laws  is,  in  part,  as  follows:  '*When 
an  applicant  has  been  duly  elected  to  become  a  member  of 
the  lodge,  he  may  be,  as  soon  as  practicable,  initiated: 
Provided  that  the  applicant  shall  have  filed  with  the  secre- 
tary of  the  lodge  an  application  for  beneficiary  certificate  of 
the  form  prescribed  by  the  oflScers  of  the  Grand  Lodge, 
and  such  application  for  beneficiary  certificate  shall  be  in 
the  lodge  room  in  the  possession  of  the  secretary  of  the 
lodge,  or  in  the  hands  of  the  acting  secretary  of  the  lodge 
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at  the  time  the  applicant  is  initiated.  Provided,  also  that 
an  applicant  upon  initiation  shall  become  a  non-beneflciary 
member,  and  shall  not  become  a  beneficiary  member  until 
his  application  for  beneficiary  certificate  is  approved  by  the 
Grand  Medical  Examiner  as  provided  herein.  No  appli- 
cant or  beneficiary,  or  beneficiaries,  shall  be  entitled  to  par- 
ticipate in  the  beneficiary  department  or  in  any  other  fund 
of  the  Brotherhood,  neither  shall  the  Brotherhood  incur 
any  liability  to  pay  him  or  his  beneficiary  any  sum  of  money 
whatever  by  reason  of  his  becoming  a  member  until  the 
Orand  Medical  Examiner  shall  have  examined  and  ap- 
proved his  application  for  beneficiary  certificate;  and  in 
the  event  that  the  Grand  Medical  Examiner,  who  shall  be 
the  sole  judge  thereof,  does  not  approve,  but  on  the  con- 
trary, disapproves  his  application  for  beneficiary  certificate, 
then  such  member  shall  be  classed  as  a  non-beneficiary  mem- 
ber and  entitled  to  the  rights,  privileges,  and  benefits  of 
the  brotherhood  except  those  of  participating  in  the  Bene- 
ficiary Department." 

Section  64  is  as  follows:  ''An  applicant  who  has  not 
been  admitted  by  initiation  or  special  dispensation  within 
sixty  days  after  the  date  of  the  medical  examination  re- 
quired in  his  application  for  beneficiary  certificate,  shall 
forfeit  his  application  fee  and  his  right  of  admission  into 
the  lodge,  and  his  application  for  beneficiary  certificate 
shall  become  null  and  void ;  Provided  that  in  case  of  sick- 
ness of  the  applicant  or  some  unavoidable  occurrence,  the 
lodge  may  by  the  consent  of  the  Grand  Master,  grant  an 
extension  of  time,  but  when  such  an  extension  of  time  is 
granted,  a  new  application  for  beneficiary  certificate  must 
be  filed  by  the  applicant  under  the  same  rules  and  require- 
ments as  before.*' 

Section  65  provides:  ''Immediately  upon  the  initiation 
of  an  applicant  the  secretary  shall  forward  the  application 
for  beneficiary  certificate  to  the  Grand  Secretary  and  Treas- 
urer, who,  after  recording  the  membership  shall  refer  it  to 
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the  Grand  Medical  Examiner^  who  shall,  as  soon  as  prac- 
ticable, examine  it  to  ascertain  the  physical  condition  of 
the  applicant  and  whether  the  application  complies  with  the 
Constitution,  Rules  and  Regulations  of  the  Brotherhood/' 

Section  39  provides :  *  *  It  shall  be  the  duty  of  the  Grand 
Medical  Examiner  to  examine  all  applicants  for  beneficiary 
certificates  and  promptly  pass  upon  the  same.  If  the  ap- 
plicant possess  the  necessary  qualifications  prescribed  by 
the  Constitution,  and  can  pass  the  required  physical  ex- 
amination his  application  shall  be  approved  by  the  Grand 
Medical  Examiner,  otherwise  his  application  shall  be  dis- 
approved. '  * 

Section  163  provides:  **In  case  an  applicant  is  unable 
to  pass  the  required  medical  examination,  or  is  over  the 
age  limit  to  participate  in  the  Beneficiary  Department,  but 
is  otherwise  eligible  to  become  a  member  he  may  be  admitted 
as  a  non-beneficiary  member.'' 

Decedent  applied  for  membership  in  the  local  lodge  and 
for  a  beneficiary  certificate  on  August  22,  1907.  He  was 
examined  by  the  local  physician  on  August  22,  1907.  The 
report  of  the  committee  approving  his  application  was  made 
on  October  13,  1907.  Notice  of  the  approval  of  his  appli- 
cation was  mailed  to  Cox  on  October  14,  1907,  stating  that 
the  initiations  are  held  on  Wednesday  evenings  and  Sunday 
afternoons  at  the  lodge  room  in  Princeton,  Indiana.  Also 
calling  attention  to  the  fact  that  he  should  be  initiated 
within  60  days  from  the  date  of  his  medical  examination, 
and  that  he  would  be  entitled  to  a  beneficiary  certificate 
after  his  initiation  and  the  approval  of  his  application  by 
the  grand  medical  examiner. 

Cox  was  initiated  on  November  20,  and  on  November  22, 
1907,  the  grand  medical  examiner  rejected  his  application 
for  a  beneficiary  certificate,  solely  on  the  ground  that  he 
had  not  been  initiated  within  60  days  from  the  date  of  his 
medical  examination.  Appellant  on  November  27,  1907,  re- 
ceived and  recorded   the   application,   and   on   November 
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29,  1907,  issued  to  Cox  a  non-beneficiary  certificate,  which 
he  rejected  and  returned.  He  died  on  February  10,  1908. 
No  question  is  raised  as  to  the  physical  condition  of  Cox 
at  the  time  of  his  application  or  initiation,  nor  aa  to  the 
payment  of  fees  and  charges  due  up  to  the  time  of  his  re- 
jection. No  objection  is  made  to  his  age,  service  or  other 
requirements  of  the  order  entitling  members  to  beneficiary 
certificates.     If  appellant  wrongfully  refused  to  is- 

7.  sue  to  Cox  a  beneficiary  certificate,  to  which  he  was 
entitled,  it  cannot  take  advantage  of  its  own  wrong, 

and  thereby  escape  liability.  The  provisions  of  said  sec- 
tion 63  make  an  application  for  a  beneficiary  certificate  a 
condition  precedent  to  initiation  in  a  local  lodge,  and  pro- 
vide that  the  same  shall  be  in  the  possession  of  the  lodge 
at  the  time  of  the  initiation.  Before  initiation  a  committee 
from  the  local  lodge  must  pass  on  the  qualifications  of  ttie 
applicant  and  recommend  him  for  membership.  The  local 
physician  must  make  the  required  medical  examination  and 
report  thereon  before  initiation.  When  these  conditions 
are  met,  the  candidate  may  be  initiated  within  the  pre- 
scribed time,  and  if  he  has  met  the  requirements  of  the 
laws  and  regulations  of  the  order  his  right  to  a  beneficiary 
certificate  is  then  complete,  subject  only  to  the  approval 
of  the  grand  medical  examiner  on  questions  he  is  author- 
ized to  decide. 

Appellant  is  a  fraternal,  mutual  organization,  not  seek- 
ing profit,  but  the  protection  of  its  members  and  their  bene- 
ficiaries by  means  of  indemnity.    Where  this  is  the 

8.  object,  the  constitution,  by-laws  and  other  writings 
affecting  the  rights  of  the  parties  are  to  be  liberally 

construed  to  promote  the  benevolent  objects  of  the  organ- 
ization. Supreme  Lodge,  etc,  v.  Schmidt  (1884),  98  Ind. 
374,  381;  Supreme  Lodge,  etc.,  v.  Hutchinson  (1893),  6 
Ind.  App.  399,  406,  33  N.  E.  816 ;  Schmidt  v.  German  Mnt. 
Ins.  Co.  (1892),  4  Ind.  App.  340,  344,  30  N.  E.  939. 
Section  64,  supra,  authorizes  the  local  lodge,  with  the 
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consent  of  the  grand  master,  to  grant  extensions  of  time  for 
initiation  beyond  the  sixty  days  from  the  date  of  the 

7.  medical  examination,  but  in  such  case  the  applicant 
is  required  to  file  a  new  application.  The  local 
lodge  had  in  its  possession  the  application  of  Cox  for  a 
beneficiary  certificate,  when  he  was  initiated,  and  he  was 
necessarily  present,  giving  opportunity  for  objections,  and 
also  subject  to  further  examination.  The  sixty  days  hav- 
ing expired,  the  lodge  could  have  refused  to  initiate  him, 
and  he  would  have  been  compelled  to  forfeit  his  right  to  a 
beneficiary  certificate  and  the  fees  paid  by  him.  To  have 
proceeded  further,  he  would  then  have  been  required  to 
make  a  new  application.  But  the  lodge  saw  fit  to  initiate 
him,  and  thereby,  to  the  extent  of  its  authority,  waived  any 
right  to  a  forfeiture  or  a  new  application.  This  action  of 
.the  local  lodge  did  not  bind  appellant  to  accept  Cox  as  a 
member,  for  it  could  still  reject  him  on  account  of  the  time 
of  his  initiation,  as  provided  in  said  section  sixty-four.  But 
it  could  not  accept  him  as  a  member  of  any  class,  without 
waiving  this  objection.  Where  a  by-law  or  regulation  is 
for  the  benefit  of  such  an  organization  as  appellant, 

9.  compliance  therewith  may  be  waived  by  it.  Appel- 
lant could  waive  objection  to  the  time  of  the  initia* 
tion,  or  its  right  to  insist  on  a  forfeiture  of  the  fees  paid 
by  Cox,  and  likewise  its  right  to  object  to  his  initiation  on 
the  pending  application.  It  could  also  ratify  tbe  action  of 
'the  local  lodge  in  waiving  objection  to  initiating  the  can- 
didate after  the  60  days  had  expired.  3  Am.  and  Eng. 
Ency.  Law,  1084  note  1;  Bruner  v.  Brotherhood,  etc. 
(1907),  136  Iowa  612,  619,  111  N.  W.  977;  Supreme  Lodge, 
etc.,  V.  Johnson  (1907),  81  Ark.  512,  514,  99  S.  W.  834; 
Manning  v.  Ancient  Order,  etc.  (1887),  86  Ky.  136,  5  S.  W. 
•385,  9  Am.  St.  270;  Splawn  v.  Chew  (1883),  60  Tex.  532; 
Morrison  v.  Wisconsin,  etc.,  Ins.  Co.  (1884),  59  Wis.  162, 
18  N.  W.  13;  Bloomington  Mut.  Ben.  Assn.  v.  Bbie  (1887), 
Vol,  52—15 
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120  111.  121, 11  N.  E.  331,  60  Am.  Rep.  558 ;  Protection  Life 
Ins.  Co,  V.  Foote  (1875),  79  111.  361;  Metropolitan  Life  Ins. 
Co.  V.  Johnson  (1912),  49  Ind.  App.  233,  94  N.  B.  785. 

Section  64,  supra,  provides  that  on  failure  to  be  initiated 
within  the  prescribed  time  the  applicant  ''shall  forfeit  his 
application  fee  and  his  rig^ht  of  admission  into  the  lodge, 
and  his  application  for  beneficiary  certificate  shall  become 
null  and  void. ' ' 

The  report  of  the  local  lodge  to  the  grand  lodge  and 
the  action  of  the  grand  medical  examiner  gave  to  the  grand 
lodge  full  knowledge  of  all  the  facts  showing  that  the  ap- 
plicant was  entitled  to  a  beneficiary  certificate,  and  the 
only  objection  that  stood  in  his  way  was  that  of  the  grand 
medical  examiner  based  on  the  time  of  his  initiation.  In 
this  situation,  the  grand  lodge  was  by  the  laws  of  the  order 
required  either  to  insist  on  its  right  to  a  forfeiture  and 
reject  him  altogether,  as  provided  in  section  64,  supra,  or  to 
accept  him  as  a  member  and  issue  to  him  a  beneficiary  cer- 
tificate to  which  he  was  entitled  as  shown  by  sections  39, 
65  and  163,  supra.  He  had  met  the  requirements  of  the 
order  as  to  service,  age  and  health.  The  grand  lodge  could 
have  elected  to  reject  him  on  account  of  the  time  of  his 
initiation,  but  having  accepted  him  as  a  member,  it  waived 
its  right  so  to  do.  Appellant  is  bound  by  its  constitution 
and  by-laws  the  same  as  its  members.  It  could  not  arbi- 
trarily place  the  applicant  in  a  class  different  from  that 
to  which  he  belonged  under  the  laws  of  the  order.  When 
it  accepted  him  as  a  member,  it  did  so  with  full  knowledge 
of  the  facts,  and  must  be  held  to  have  known  that  he  was 
entitled  to  a  beneficiary  certificate. 

But  it  is  insisted  that  the  grand  medical  examiner  had 

the  right  and  authority  to  deny  the  applicant  a  beneficiary 

certificate  because  he  was  not  initiated  within  60 

10.  days  from  the  date  of  his  medical  examination,  and 
that  his  action  justifies  the  refusal  of  appellant  to 
issue  him  a  beneficiary  certificate. 
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As  we  have  shown,  the  power  to  control  the  time  of 
initiations  is  not  vested  in  the  grand  medical  examiner,  but 
in  the  local  lodge,  with  the  consent  of  the  grand  master.  It 
therefore  appears  that  the  grand  medical  examiner  has  no 
authority  to  reject  an  application  on  account  of  the  time 
of  his  initiation,  nor  to  work  a  forfeiture,  nor  to  require  a 
new  application  after  the  prescrrbed  time  has  elapsed. 

A  careful  consideration  of  the  constitution,  by-laws  and 
form  of  application  for  members,  leads  us  to  the  conclu- 
sion that  the  power  and  authority  of  the  grand  medical 
examiner  extends  (1)  to  the  determination  of  the  physical 
qualifications  of  the  applicant,  and  (2)  to  the  ascertainment 
that  the  application  complies  generally  with  the  prescribed 
forms,  rules  and  laws  of  the  order. 

As  already  shown,  the  authority  to  control  the  time  of 
initiations  is  definitely  fixed  by  the  by-laws  of  the  order 
and  is  vested  in  the  local  lodges  by  and  with  the  consent 
of  the  grand  master.  There  are  no  provisions  conferring 
such  authority  on  the  grand  medical  examiner,  and  as  the 
laws  of  the  order  clearly  provide  who  shall  exercise  this 
power,  it  amounts  to  a  denial  of  such  authority  to  the  grand 
medical  examiner. 

We  therefore  conclude  (1)  that  the  grand  medical  ex- 
examiner  exceeded  his  authority  when  he  rejected  the  appli- 
cation of  decedent  because  he  was  not  initiated  within  the 
prescribed  time;  (2)  that  both  the  local  and  grand  lodge 
waived  objection  on  account  of  the  time  of  the  initiation; 
(3)  that  the  applicant  had  met  all  the  reiiuirements  and 
was  entitled  to  a  beneficiary  certificate  at  the  time  a  non- 
beneficiary  certificate  was  issued  to  him,  and  the  former 
was  wrongfully  withheld  by  appellant.  These  conclusions 
lead  us  to  hold  that  the  court  did  not  err  in  overruling  the 
demurrer  to  the  second  paragraph  of  reply  to  the  second 
paragraph  of  answer,  nor  in  overruling  the  motion  for  a 
new  trial. 

The  fourth  alleged  error  is  not  a  proper  assignment,  but 
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is  c^und  for  a  new  trial,  as  the  action  complained  of  oc- 
curred at  the  trial  below.     However,  in  view  of  our 
11.   conclusions  as  to  the  law  of  this  case,  it  is  apparent 
that  no  harm  came  to  appellant  by  reason  of  this 
answer  or  the  court's  refusal  to  have  it  made  more  specific. 
The  answers  to  the  interrogatories  do  not  contradict,  but 
support  the  general  verdict.    We  find  no  available  error 
in  the  record. 
Judgment  a£9rmed. 

Note.— Reported  In  97  N.  E.  125.  See,  also,  under  (1)  3  Cyc. 
388;  (2,  8,  5)  29  Cyc.  222;  (4)  9  Oyc.  299;  (6)  29  Cyc.  02;  <8)  29 
Cyc.  16.  As  to  the  validity  of  oral  contracts  of  insurance,  see  138 
Am.  8t  81.  As  to  the  waiver  of  stipulations  that  conditionB  and 
forfeitures  in  insurance  policies  shall  not  be  waived,  or  shall  be 
waived  in  writing  only,  see  107  Am.  St  99.  On  the  question  of  the 
waiver  by  a  subordinate  lodge  of  right  of  benefit  association  to  in- 
sist upon  forfeiture  of  benefit  because  of  violation  of  laws  of  asso- 
ciation, see  10  L.  R.  A.  (N.  S.)  136. 


Campbell,  Receiver,  v.  Maryland  Casualty 
Company  of  Baltimore,  Maryland. 

(No.  7,874.    Filed  March  29,  1912.    Rehearing  denied  June  20,  1912 

Transfer  denied  January  23,  1913.] 

1.  Insurance.  —  Action  on  Policy,  —  Proof.  —  General  Denial. — 
Where,  in  an  action  on  an  employer's  liability  policy,  it  is  es- 
sential to  a  recovery  by  plaintiff  that  he  allege  and  prove  pay- 
ment of  a  Judgment  against  him  in  favor  of  the  employe,  it  may 
be  shown  under  the  general  denial  that  such  imyment  was  not  in 
good  faith  and  that  the  money  claimed  to  have  been  paid  was 
advanced  by  the  agents  and  attorneys  of  the  employe  and  bad 
since  been  returned  to  them.    p.  231. 

2.  Appeal. — Bevietc, — Harmless  Error, — Ruling  on  Demurrer, — 
Overruling  a  demurrer  to  an  answer  is  harmless  where  the  facts 
alleged  are  provable  under  the  general  denial,    p.  231. 

3.  Insurance. — Employer's  Liability  Insurance, — Indemnity  Con- 
tract,— Proof. — In  an  action  on  an  employer's  liability  policy,  if 
the  contract  is  one  to  indemnify  against  loss,  plaintiff  must  show 
a  damage  before  he  can  recover,    p.  231. 

4.  INSUBANCE.  —  Employer's  Liability  Insurance,  —  Insurance 
Against  Liability. — Right  of  Action, — ^Where  an  employer's  lis- 
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bllfty  policy  Is  a  contract  to  protect  the  assured  against  liability 
merely,  an  action  may  be  brought  and  recovery  had  thereon  as 
soon  as  the  liability  is  legally  Imposed,  regardless  of  whether 
any  actual  loss  or  damage  has  been  suffered,  p.  231, 
5.  iNStTBANCE. — Employer's  Liability  Insurance. — Construction  of 
Policy, — Insurance  Against  Liability. — Where  an  employer's  lia- 
bility policy  stated  that  the  company  agreed  to  indemnify  the 
assured  against  loss  from  liability  for  damages  on  account  of 
bodily  injuries  to  an  employe  caused  by  the  negligence  of  the 
assured,  and  provided  that  no  action  should  lie  against  the  com- 
pany unless  brought  by  the  assured  himself  to  reimburse  him  for 
loss  actually  sustained  and  paid  by  him  in  satisfaction  of  a 
judgment  after  trial  of  the  issue,  the  language  indicates  an 
intention  to  indemnify  against  loss  only;  but,  when  construed  in 
connection  with  a  rider  providing  that  the  policy  should  ''only 
cover  losses  sustained  by  and  liabilities  for  any  claims  against 
the  assured  as  a  result  of  the  risk  specified  in  the  contract,'* 
the  policy  Insured  against  liability  as  well  as  against  loss  and 
the  employer  could  recover  thereon  without  showing  an  actual 
loss.  p.  282. 

Prom  Morgan  Circuit  Court ;  Joseph  TV.  Williams,  Judge. 

Action  by  Joseph  H.  Campbell,  receiver  of  the  Clear 
Creek  Stone  Company,  against  the  Maryland  Casualty  Com- 
pany of  Baltimore,  Maryland.  Prom  a  judgment  for  de- 
fendant, the  plaintiff  appeals.    Reversed. 

J.  E.  Henley  and  R.  H.  East,  for  appellant. 
Duncan  &  Batman  and  MiUer,  Shirley  &  Miller,  for  ap- 
pellee. 

Lasry,  J. — ^Appellant  brought  this  action  to  recover  on 
an  employer's  liability  policy  of  insurance  issued  by  appel- 
lee to  the  Consolidated  Stone  Company  and  assigned  to  the 
Clear  Creek  Stone  Company,  of  which  appellant  is  receiver. 
There  was  a  trial  resulting  in  a  judgment  for  appellee, 
from  which  this  appeal  is  taken. 

The  Clear  Creek  Stone  Company  at  the  time  of  the  as- 
signment of  said  policy  was  a  corporation  engaged  in  oper- 
ating a  stone-quarry,  and,  during  the  time  such  policy  was 
in  force,  employed  a  number  of  men,  among  whom  was 
Frank  Carmichael.    While  so  employed  and  during  the  life 
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of  such  policy  Frank  Carmiehael  received  an  injury  to  his 
person,  for  which  he  brought  suit  aganst  the  Clear  Creek 
Stone  Company,  and  recovered  a  judgment  in  the  sum  of 
$2,500,  which  was  appealed,  and  finally  affirmed  by  the 
court  of  last  resort.  Before  said  judgment  was  affirmed  the 
Clear  Creek  Stone  Company  became  insolvent  and  passed 
into  the  hands  of  a  receiver.  All  the  assets  of  said  com- 
pany were  taken  under  a  foreclosure  of  mortgage,  and  no 
property  or  other  assets  of  said  company  ever  came  into 
the  hands  of  the  receiver.  The  receiver  brought  this  action 
to  recover  on  the  policy  issued  by  appellee  for  the  amount 
of  the  Carmiehael  judgment  and  interest.  The  complaint 
avers  that  the  receiver  under  the  order  of  the  court  bor- 
rowed money  and  paid  the  Carmiehael  judgment  before  the 
commencement  of  the  action. 

The  third  paragraph  of  answer  admits  the  execution  of 
the  policy  sued  on  and  its  assignment  to  the  Clear  Creek 
Stone  Company  with  the  consent  of  appellee,  but  it  avers 
that,  long  before  the  Carmiehael  judgment  was  affirmed  the 
Clear  Creek  Stone  Company  became  insolvent,  and  that  it 
possessed  no  assets  from  which  its  receiver  could  pay  such 
judgment;  that  such  judgment  was  not  paid  in  good  faith 
by  the  receiver  or  by  the  Clear  Creek  Stone  Company,  but 
that  the  money  with  which  the  pretended  payment  was 
made  was  furnished  and  procured  by  and  through  the 
agents  and  attorneys  of  Carmiehael  for  the  purpose  of 
being  paid  to  the  clerk  of  the  Brown  Circuit  Court,  and 
that  said  clerk  was  thereby  induced  to  enter  a  formal  sat- 
isfaction of  said,  judgment,  after  which  the  money  was 
turned  over  to  Carmichaers  attorneys,  who  receipted  to  the 
clerk  therefor,  and  returned  said  money  to  the  person  who 
had  advanced  it  to  the  receiver.  A  demurrer  for  want  of 
sufficient  facts  was  filed  to  this  paragraph  of  answer,  which 
demurrer  was  overruled,  and  this  ruling  is  assigned  as  error. 

The  facts  stated  in  this  paragraph  of  answer  show  that 
the  Carmiehael  judgment  was  not  paid  in  good  faith  before 
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the  commencement  of  this  action.     If  it  is  necessary 

1.  to  a  recovery  by  plaintiff  that  he  should  allege  and 
prove  that  the  judgment  on  which  he  bases  his  claim 

or  some  part  of  it  has  been  paid,  then  the  facts  alleged  in 
this  paragraph  of  answer  could  have  been  properly 

2.  proved  under  the  general  denial,  and  a  ruling  on 
demurrer,  if  wrong,  would  be  harmless.     Oood  v. 

Elwood  Lodge,  etc.  (1903),  160  Ind.  251,  66  N.  B.  742; 
State  v.  Hindman  (1903),  159  Ind.  586,  65  N.  E.  911. 

If  the  policy  sued  on  is  a  contract  to  indemnify  against 

loss,  it  is  necessary  to  show  a  damage  before  there  can  be 

a  recovery.     Carter  v.  Aetna  Life  Ins.  Co,   (1907), 

3.  76  Kan.  275,  91  Pac.  178,  11  L.  R.  A.  (N.  S.)  1151; 
Allen  V.  Aetna  Life  Ins.  Co.  (1906),  145  Fed.  881, 

76  C.  C.  A.  265,  7  L.  R.  A.  (N.  S.)  958;  ConnoUy  v.  Bolster 
(1905),  187  Mass.  266,  72  N.  E.  981.     On  the  other 

4.  hand,  if  the  policy  sued  on  is  a  contract  to  protect 
the  assured  against  liability  merely,  an  action  may 

be  brought  and  a  recovery  had  as  soon  as  the  liability  is 
legally  imposed,  regardless  of  the  question  as  to  whether 
any  actual  loss  or  damage  has  been  suffered.  Fenton  v. 
Fidelity,  etc.,  Co.  (1899),  36  Or.  283,  56  Pac.  1096,  48  L. 
R.  A.  770;  Anoka  Lumber  Co.  v.  Fidelity,  etc.,  Co.  (1895), 
63  Minn.  286,  65  N.  W.  353,  30  L.  R.  A.  689. 

The  distinction  observed  between  contracts  to  indemnify 
against  loss  and  contracts  to  protect  against  liability  is 
recognized  by  practically  all  the  cases  cited.  The  decision 
of  this  case  must  depend  on  the  meaning  of  the  policy  sued 
on.  If  this  policy  is  to  be  construed  as  a  contract  to  in- 
demnify the  assured  against  loss,  then  the  judgment  of  the 
trial  court  is  correct ;  but  if  it  is  to  be  construed  as  a  con- 
tract to  protect  against  liability,  then  the  judgment  is  er- 
roneous and  must  be  reversed.  The  contract  must  speak  for 
itself.  In  the  body  of  the  policy  appellee  agreed  to  in- 
demnify the  assured  for  the  period  of  twelve  months  against 
loss  from  common-law  or  statutory  liability  for  damages 
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on  account  of  bodily  injuries^  fatal  or  non-fatal,  accidentally 
suffered  by  an  employe  or  employes  of  the  assured  while  on 
duty,  caused  by  the  negligence  of  the  assured.  On  the  re- 
verse side  of  the  policy  is  printed  a  number  of  conditions, 
one  of  which  is  as  follows:  No.  8.  ''No  action  shall  lie 
against  the  company  as  respects  any  loss  under  this  policy 
unless  it  shall  be  brought  by  the  assured  himself  to  reim- 
burse him  for  loss  actually  sustained  and  paid  by  him  in 
satisfaction  of  a  judgment  after  trial  of  the  issue.  *  *  *." 

The  language  quoted  from  the  body  of  the  policy,  as  well 

as  the  language  of  provision  No.  8,  heretofore  set  out, 

would  seem  to   indicate   that  the   purpose  of  the 

5.  contract  was  to  indemnify  the  assured  against  loss 
and  not  to  protect  it  against  liability*  A  number 
of  cases  has  been  called  to  the  attention  of  the  court  in 
which  policies  containing  similar  provisions  to  those  quoted 
have  been  construed  and  held  to  be  contracts  for  indemnity 
against  loss.  O'Connell  v.  New  York,  etc.,  22.  Co,  (1905), 
187  Mass.  272,  72  N.  E.  979 ;  AUen  v.  Aetna  Life  Ins.  Co., 
supra;  Carter  v.  Aetna  Life  Ins.  Co.,  supra;  Sienbom  v, 
Brown-Corliss  Engine  Co.  (1909),  137  Wis.  564,  119  N.  W. 
308;  20  L.  R.  A.  (N.  S.)  956. 

The  case  of  Sanders  v.  Framkfort  Marine,  etc.,  Co. 
(1904),  72  N.  H.  485,  was  one  in  which  a  policy  containing 
similar  provisions  was  construed,  and  held  to  constitute  a 
contract  for  protection  against  liability,  but  this  case  seems 
to  be  out  of  line  with  the  current  of  authority,  and  we  are 
not  inclined  to  follow  it 

If  the  contract  in  question  were  to  be  construed  solely 
from  a  consideration  of  the  provisions  heretofore  referred 
to,  and  in  the  light  of  the  authorities  cited,  we  should  have 
no  doubt  as  to  its  meaning ;  but  the  policy  in  this  case  car- 
ries a  slip  or  rider,  which,  to  the  mind  of  the  court,  ma- 
terially affects  its  meaning.  The  slip  referred  to  is  as  fol- 
lows:   ''This  policy  shall  only  cover  losses  sustained  by 
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and  liabilities  for  any  claims  against  the  assured  as  a  re- 
sult of  the  risk  specified  in  the  contract  or  contracts  hereto 
attached,  and  is  issued  and  accepted  upon  the  condition 
that  all  the  provisions  printed  on  the  slip,  or  slips  attached 
to  this  pcJicy  are  accepted  and  shall  be  fulfilled  by  the 
assured  as  part  of  this  contract  as  fully  as  if  they  were  re- 
cited at  length  over  the  signatures  hereto  affixed." 

In  attaching  this  slip  to  the  policy,  the  parties  no  doubt 
intended  to  modify  in  some  manner  the  force  and  effect 
of  the  language  of  the  policy.  This  slip  seems  to  have  the 
effect  so  to  modify  the  body  of  the  policy  and  condition 
No.  8  as  to  make  the  policy  cover  not  only  losses  sus- 
tained hy  the  assured,  but  also  liabilities  for  any  claims 
agninsi  fhe  assured.  If  the  language  of  the  slip  is  to  be 
given  any  meaning  at  all,  it  must  have>  the  effect  stated; 
and  it  certainly  will  not  be  presumed  that  the  parties  took 
the  trouble  to  attach  a  slip  to  the  policy  without  intending 
thereby  to  change  its  effect.  By  virtue  of  the  slip,  the  pol- 
icy sued  on  was  made  to  cover  liabilities  against  the  assured 
as  well  as  losses.  The  plaintiff  may  recover  on  this  policy 
under  the  authority  of  the  cases  cited  without  showing  au 
actual  loss.  It  is  sufficient  if  he  show  that  a  liability  has 
become  legally  fixed. 

Judgment  reversed,  with  directions  to  grant  a  new  trial 
and  to  sustain  a  demurrer  to  the  third  paragraph  of  answer. 

Pelt,  C.  J.,  MyeiPB,  Hottell  and  Ibach,  JJ.,  concur,  Adams, 
J.,  dissents. 

Dissenting  Opinion. 

Adams^  J. — I  am  unable  to  join  my  associates  in  holding 
the  contract  sued  on  to  be  one  of  insurance  against  liability 
as  well  as  against  loss.  I  am  thus  impelled,  not  from  any 
erroneous  statement  of  the  law  contained  in  the  majority 
opinion,  but  from  a  fair  construction  of  the  provisions  of 
the  policy  itself,  and  the  slip  attached  thereto.    The  policy 
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is  clearly  one  of  insurance  against  loss,  and  does  not  raise 
a  liability  against  appellee  until  there  has  been  a  loss  to 
the  assured. 

By  condition  No.  8  it  is  expressly  provided  that  no  action 
shall  lie  unless  brought  by  the  assured  himself  to  reimburse 
him  for  loss  actually  sustained  and  paid.  This  slip  is  shown 
to  have  been  attached  to  the  policy  four  days  after  its  exe- 
cution,  and  must  be  considered  in  connection  with  the 
policy.  Manifestly  it  is  not  a  separate  contract  of  insurance 
in  itself,  although  the  majority  opinion  gives  it  that  effect. 

To  hold  that  the  slip  by  its  terms  enlarges  the  engage- 
ments of  appellee  would  be  doing  violence  to  the  plain  mean- 
ing of  its  words,  which  imply  a  limitation,  rather  than  an 
enlargement  of  appellee's  liability  on  its  contract  of  insur- 
ance. The  slip  provides  that  **this  policy  shall  only  cover 
losses  sustained  by  and  liabilities  for  any  claims  against  the 
assured  as'  a  result  of  the  risk  specified  in  the  contract  or 
contracts  hereto  attached.*'  What  is  the  risk  specified  in 
the  contract  attached?  Undeniably  it  is  the  risk  arising 
from  a  loss,  which  is  the  only  risk  assumed. 

As  I  read  the  policy,  with  the  conditions  attached,  it  is 
not  one  for  liability  insurance,  and  the  reference  to  liability 
set  out  on  the  slip  can  have  no  meaning  or  application, 
unless  it  is  held  to  raise  a  new  and  different  contract  be- 
tween the  parties,  and  one  wholly  at  variance  with  the  terms 
of  the  policy. 

In  my  opinion,  the  judgment  shouM  be  affirmed. 

Note.— Reported  in  97  N.  E.  1020,  1028.  See,  also,  under  (2) 
31  Cyc.  358;    (3,  4)  26  Gyc.  224  f.  Anno.;    (5)  25  Cyc.  224  d.  Anno. 
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I.  F.  Force  Handle  Company  v.  Hisbt. 

[No.  7,152.    Filed  November  23,  1911.    Rehearing  denied  January 
25,  1912.    Transfer  denied  January  23,  1913.] 

L  Master  and  Servant. — Injury  to  Servant — Complaint. — Suffl- 
eieney, — In  a  eervant^s  action  for  personal  injuries,  a  complaint 
alleging  that  plaintiff  wns  employed  as  a  common  laborer  In  and 
about  defendant's  factory,  and  that  while  so  employed,  and  while 
he  was  engaged  in  his  duties  as  such  common  laborer,  and  while 
he  was  so  standing  in  the  yards  of  said  defendant,  he  was  in- 
jured through  the  negligence  of  defendant,  is  not  insufficient  on 
the  ground  that  it  does  not  show  ttiat  plaintiff  at  the  time  o^  his 
injury  was  acting  in  the  line  of  his  duty  as  an  employe  of  de- 
fendant, or  that  defendant  owed  him  any  duty,  since  the  word 
"duties"  refers  to  any  work  which  his  employment  required  him 
to  perform  as  common  labor,  and  the  word  "so,"  in  the  allega- 
tion that  the  injury  occurred  while  he  was  **so"  standing  In  the 
yards,  refers  back  to  the  statement  that  he  was  engaged  in  his 
duties,    p.  239. 

2.  Master  and  SiatVANT. — Injury  to  Servant. — Place  of  Work. — 
Duty  of  Master. — Complaint, — "Necessary  Allegations. — Where 
the  relation  of  master  and  servant  exists,  the  law  imposes  on  the 
master  the  general  duty  to  furnish  the  servant  a  reasonably  safe 
place  in  which  to  perform  his  work,  so  that  a  complaint  In  a 
servant's  action  for  personal  injuries,  showing  that  the  relation 
of  master  and  servant  existed  at  the  time  of  the  injury  and  that 
the  servant  was  performing  the  work  which  he  wns  employed  to 
do,  need  not  specifically  aver  that  the  masterial  duty  was  owing 
to  him ;  but  the  allegation  of  facts  showing  the  existence  of  such 
duty  is  necessary  where  the  complaint  discloses  that  the  serv- 
ant's employment  required  him  to  do  a  particular  work  in  a 
particular  place,  and  that  at  the  time  of  the  Injury  he  was  not 
In  such  place,  but  In  a  different  one  where  the  iierformance  of 
the  particular  work  could  not  have  called  him.    p.  240. 

3.  Master  and  Servant. — Injury  to  Servant. — Existence  of  ReVa- 
Ifon. — Complaint. — ^The  statement  in  a  complaint  for  injuries  to 
a  servant,  that  plaintiff  was  in  the  employ  of  defendant  as  a 
commoQ  laborer,  fixes  the  relation  of  master  and  servant,  and 
sufficiently  shows  the  existence  of  the  legal  duty  owing  to  plain- 
tiff by  defendant  to  use  ordinary  care  to  furnish  him  a  reason- 
ably safe  place  In  which  to  work,  and  reasonably  safe  appliances 
with  which  to  work.  South  Bend,  etc..  Plow  Co,  v.  Cissne  (1906), 
35  Ind.  App.  373,  is  overruled,    p.  242. 
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4.  Tbial. — Verdict, — Anawera  to  Interrogatories. — On  a  motkm  for 
judgment  on  answers  to  Interrogatories  notwithstanding  the  gen- 
eral verdict,  all  reasonable  intendments  are  taken  in  favor  of 
the  t^eneral  yerdict,  and  no  intendments  are  made  In  favor  of 
the  moving  party,  and,  in  order  to  grant  sach  motion^  the  special 
findings  must  be  In  such  confiict  with  the  general  verdict  that 
the  two  cannot  be  reconciled,    p.  242. 

5.  Master  and  Sebvant. — Injury  to  Servant. — Verdict. — Anmoera 
to  Interrogatories. — In  an  action  by  a  servant  for  injuries  sus- 
tained by  the  breaking  of  a  defective  link  in  a  chain  used  by 
defendant  in  moving  a  car,  the  general  verdict  for  plaintiff 
amounted  to  a  finding  that  the  defect  would  have  been  apparent 
to  one  making  a  reasonably  careful  Inspection  of  the  chain,  and 
one  with  knowledge  of  which  defendant  was  chargeable,  and  an- 
swers to  interrogatories  showing  that  the  link  was  defective  be- 
cause of  imt)erfect  weld,  that  a  slight  darkness  In  it  at  one  point 
of  the  weld  was  the  only  thing  to  indicate  any  imperfections  in 
the  link  or  to  distinguish  its  appearance  from  any  other  link  in 
the  chain,  are  not  inconsistent  with  such  general  verdict,  since 
it  cannot  be  said  therefrom  that  an  inspection  would  have  been 
useless,  nor  that  the  defect  was  a  hlddai  one  which  defendant 
could  not  have  discovered  by  the  exercise  of  proper  care,  nor 
that  the  accident  was  inevitable  and  one  which  defendant  could 
not  anticipate,    p.  243. 

6.  Masteb  and  Servant. — Injury  to  Servant. — Assumption  of  Bisk. 
— Instructions. — Where  the  complaint,  in  a  servant's  action  for 
personal  injuries,  alleged  facts  suflicient  to  constitute  a  cause 
of  action  and  showing  nonassuniptlon  of  risk,  an  instruction  that 
if  plaintiff  has  i)rove<l  the  material  allegations  thereof  by  a 
preponderance  of  the  evidence,  he  is  entitled  to  a  verdict,  pro- 
videil  the  evidence  does  not  show  that  he  was  guilty  of  con- 
tributory negligence,  was  not  erroneous  on  the  ground  that  it 
omitted  the  question  of  assumption  of  risk  by  plaintiff,  and  es- 
pecially where  the  jury  was  fully  informed  on  that  subject  by 
other  instructions,    p.  246. 

7.  Masteb  and  Servant. — Injury  to  Servant. — Assumption  of  Risk. 
— Negligence  of  Master. — Instructions. — An  instruction,  that 
while  a  servant  assumes  the  ordinary  risks  incident  to  his  mas- 
ter's business,  in  which  he  is  engaged,  be  does  not  assume  those 
risks  occasioned  by  the  inoster*s  negligence^  unless  such  riskB 
were  occasioned  by  defects  of  which  the  servant  had  knowledge, 
or  of  which  he  Is  chargeable  with  knowledge,  is  correct    ik  246. 

8.  Master  and  Servant. — Injury  to  Servant — Knowledge  of  De- 
fect.— Instructions. — ^\^''here  the  complaint  in  a  servant's  action 
for  personal  injuries,  caused  by  the  breaking  of  a  chain^  charged 
that  the  chain  was  defective  and  also  that  it  was  not  sufficient 
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to  stand  the  strain  to  which  it  was  put  and  for  which  it  was  used, 
and  the  law  governing  the  necessity  of  showing  knowledge  of  the 
danger  on  the  master's  part  was  sufUclently  stated  to  the  Jury, 
an  instruction  that  if  plaintiff  has  proved  by  a  preponderance  of 
the  evidence  either  of  such  allegations,  and  if  under  the  evidence 
he  is  otherwise  entitled  to  recover,  and  was  not  guilty  of  con- 
tributory negligence  and  had  not  assumed  the  risk,  he  has  made 
a  case,  is  not  open  to  the  objection  that  the  element  of  knowledge 
or  means  of  knowledge  on  defendant's  part  is  ignored,    p.  247. 

9.  TbiaIm — Instructions, — Construction. — Instructions  should  all  be 
construed  together  and  not  separately,    p.  247. 

10.  Trial. — Instructions. — Assumption  of  Facts. — ^An  instruction  in 
a  personal  injury  action,  that  if  the  Jury  finds  for  plaintiff,  it 
becomes  its  duty  to  assess  his  damages  at  such  sum  as  the  evi- 
dence relating  thereto  shows  him  to  be  entitled,  not  exceeding 
the  sum  of  $15,000,  and  that  the  elements  of  damage  which  the 
Jury  may  consider  consist  of  all  the  effects  of  the  injury  com- 
plained of,  if  any,  as  shown  by  the  evidence  relating  thereto,  is 
not  objectionable  as  assuming  the  truth  of  facts  in  issue,  or  that 
certain  facts  have  been  proved,    p.  248. 

Prom  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Action  by  Edward  F.  Hisey  against  the  I.  P.  Poree  Han- 
dle Company.  Prom  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed, 

Elmer  E,  Stevenson,  Stannard  &  Howard  and  Jewett  & 
Jewett,  for  appellant. 

Stotseniurg  &  Weathers  and  George  H.  Voigt,  for  ap- 
pellee. 

Ibagh,  J. — This  is  a  suit  commenced  in  the  Ployd  Circuit 
Court  by  appellee  against  appellant,  a  corporation  operating 
a  factory  at  New  Albany,  Indiana,  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  while  in  its 
employ,  and  caused  by  its  negligence.  On  request  of  ap- 
pellee, the  venue  was  changed  to  Clark  county. 

The  amended  complaint  is  in  a  single  paragraph,  and, 
omitting  the  formal  parts,  states  ''that  on  the  23d  day  of 
June,  1905,  the  plaintiff  was  in  the  employ  of  said  defend- 
ant as  a  common  laborer,  in  and  about  its  factory;  that  on 
said  day,  while  this  plaintiff  was  so  employed,  and  while  he 
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was  engaged  in  his  duties,  as  such  common  laborer,  and 
while  he  was  in  the  yards  of  said  defendant,  this  plaintiff 
was  injured  by  the  negligence  of  the  defendant  as  herein- 
after set  out ;  that  on  said  date,  and  prior  to  the  time  of  this 
plaintiff's  injury,  said  defendant  rigged  up  a  rope,  which 
was  fastened  at  one  end  to  a  freight  car  standing  on  a  switch 
controlled  by  the  defendant,  and  the  other  end  was  at- 
tached to  the  drum  of  the  engine ;  that  said  rope  about  the 
middle  of  its  length  ran  through  a  pulley  or  tackle  block 
fastened  by  a  chain  to  a  post,  in  such  a  way  as  to  make  said 
rope  in  the  shape  of  a  right  angle,  and  in  such  way  as  to 
put  the  strain  of  said  engine  and  of  the  load  attached  to  the 
other  end  of  the  rope,  when  said  engine  was  started,  on  the 
chain;  that  said  rope  was  so  rigged  for  the  purpose  of  mov- 
ing said  car  on  said  switch ;  that  said  chain,  with  which  said 
pulley  was  fastened  to  said  rope,  was  old,  rusted,  defective 
and  insufficient  to  stand  said  strain,  all  of  which  was  then 
and  there  well  known  to  the  said  defendant  in  ample  time  to 
either  repair  said  chain,  or  furnish  another  and  sufficient 
one  in  its  place,  or  to  warn  this  plaintiff  of  the  danger,  but 
notwithstanding  the  same  was  well  known  to  the  defendant, 
said  defendant  then  and  there  negligently  used  the  said 
chain  for  said  purpose;  that  the  defective  and  insufficient 
condition  of  said  chain  was  unknown  to  this  plaintiff;  that 
while  said  plaintiff  was  so  standing  in  the  yards  of  said 
defendant's  factory,  said  defendant  started  said  engine, 
thereby  tightening  the  said  rope,  and  thereupon  said  chain, 
by  reason  of  and  as  a  result  of  said  defective  condition  sud- 
denly and  without  any  warning,  broke  and  said  chain,  rope 
and  block,  on  account  of  being  released,  were  thrown  with 
great  force  and  violence  against  and  around  the  body  of 
the  plaintiff,  causing  the  plaintiff  thereby  to  be  thrown  with 
great  force  and  violence  to  the  ground,"  It  is  further 
averred  that  on  account  of  his  said  injuries,  caused  wholly 
by  defendant's  negligence,  plaintiff  is  permanently  crippled. 
A  demurrer  to  the  complaint  for  want  of  facts  was  over- 
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ruled,  to  which  ruling  appellant  excepted.  The  cause  was 
put  at  issue  by  an  answer  in  denial,  and  a  further  answer 
in  which  was  pleaded  the  statute  of  limitations.  Trial  by 
jury  resulted  in  a  general  verdict  for  appellee  in  the  sum  of 
$5,000.  The  jury  also  returned  special  findings  of  facts  in 
the  form  of  answers  to  interrogatories  submitted  to  it.  Ap- 
pellant moved  for  judgment  on  the  answers  to  interroga- 
tories, which  motion  was  overruled,  likewise  its  motion  for 
a  new  trial,  and  judgment  was  rendered  for  appellee  on  the 
general  verdict. 

Errors  relied  on  for  reversal  are  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  over- 
ruling the  demurrer  to  the  amended  complaint,  overruling 
the  motion  for  judgment  on  the  answers  to  interrogatories 
and  special  findings  of  facts  notwithstanding  the  general  ver- 
dict, and  overruling  the  motion  for  a  new  trial. 

Appellant's  counsel  claim  that  the  amended  complaint 
does  not  state  a  cause  of  action,  as  no  facts  are  alleged  show- 
ing that  appellee  at  the  time  he  was  injured  was  act- 
la  ing  in  the  line  of  his  duty  as  an  employe  of  appel- 
lant, or  that  appellant  owed  him  any  duty.  They 
ai^ue  that  the  allegation  of  the  complaint  on  this  point, 
in  the  following  words,  is  only  the  conclusion  of  the  pleader: 
' '  That  on  said  day,  while  this  plaintiff  was  so  employed,  and 
while  he  was  engaged  in  his  duties  as  such  common  laborer, 
and  while  he  was  in  the  yards  of  said  defendant,  this  plain- 
tiff was  injured  by  the  negligence  of  the  defendant  as  here- 
inafter set  out."  They  insist  that  it  is  nowhere  shown  what 
appellee  was  doing,  all  that  is  alleged  as  to  his  employment 
being  that  he  ''was  in  the  employ  of  said  defendant  as  a 
common  laborer  in  and  about  said  factory,"  and  that  in 
spite  of  the  later  allegation  that  the  accident  occurred 
''while  plaintiff  was  so  standing  in  the  yards  of  said  de- 
fendant's factory,"  still  the  complaint  is  absolutely  silent 
aa  to  facts  showing  why  he  was  there.  They  urge  that  it  is 
not  sufficient  to  allege  in  general  terms  that  it  was  the  duty 
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of  a  plaintiff  or  a  defencUCnt  to  do  or  not  to  do  a  certain 
thing,  but  that  the  facts  must  be  alleged  from  which  a  duty 
may  be  inferred,  for,  chai^^g  that  it  was  the  duty  of  plain- 
tiff or  defendant  to  do  a  certain  thing  is  the  averment  of  a 
mere  conclusion  of  law. 

But  it  seems  to  us  that,  on  a  reasonable  construction,  the 
complaint  in  the  present  case  is  sufficient.  From  the  allega- 
tions objected  to  by  appellant  as  being  general,  it  appears 
that  appellee  was  employed  as  a  common  laborer  in  and 
about  appellant's  factory,  and  that  at  the  time  he  was  in- 
jured he  was  engaged  in  his  duties  as  such  in  the  yards  of 
the  factory.  Here  the  word  ** duties"  refers  to  any  work 
which  his  employment  required  him  to  perform  as  a  common 
laborer.  A  later  allegation  is  that  the  injury  occurred  while 
he  was  '*so''  standing  in  the  yards,  the  word  **so"  seem- 
ingly being  used  by  the  pleader  to  refer  back  to  the  state- 
ment that  he  was  engaged  in  his  duties.  It  is  true  that  it 
nowhere  appears  from  a  specific  allegation  what  was  the 
particular  task  embraced  under  the  head  of  common  labor, 
which  appellee  was  performing. 

A  complaint  by  a  servant  seeking  to  hold  his  master  liable 

for  an  injury  received  by  him  on  account  of  the  failure  on 

the  part  of  the  master  to  furnish  him  a  safe  place  in 

2.  which  to  work  must  aver  facts  which  show  that  at 
the  time  he  was  injured  the  relation  of  master  and 
servant  existed  between  them.  When  such  facts  appear,  the 
law  at  once  imposes  the  general  duty  on  the  master  to  fur- 
nish to  the  servant  a  reasonably  safe  place  in  which  to  per- 
form his  work.  In  addition  to  this,  however,  it  must  be 
made  to  appear,  from  the  facts  averred,  that  at  the  time 
of  his  injury  he  was  in  a  place  where  the  master  owed  such 
duty  to  him.  This  may  be  made  to  appear  by  an  allegation 
that  at  the  time  he  received  the  injury  complained  of  he  was 
actually  engaged  in  the  duties  to  which  he  had  been  as- 
signed by  his  master.  So  when  the  allegations  of  the  com- 
plaint show  that  the  servant  when  he  received  the  injury 
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complained  of  was  performing  the  work  which  he  was  em- 
ployed to  do,  this  will  be  held  to  be  a  sufficient  averment 
that  he  was  rightfully  at  the  place  where  he  was  injured. 
Where  it  appears  from  a  complaint  that  the  employment  of 
the  servant  required  him  to  perform  a  particular  work,  and 
that  the  performance  of  such  work  required  him  to  be  in  a 
particular  place,  if  it  further  appears  from  such  complaint 
that  when  he  received  the  injury  complained  of  he  was  not 
in  that  particular  place,  but  in  a  different  one,  where  the 
performance  of  the  particular  work  could  not  have  called 
him,  then  such  a  complaint  would  not  be  good  unless  it  con- 
tained additional  facts  showing  that  the  master  owed  him 
a  duty  while  at  the  place  where  the  injury  actually  occurred. 
Such  is,  in  effect,  the  holding  in  the  case  of  Pittsburgh,  etc, 
B.  Co.  V.  Lightheiser  (1904),  163  Ind.  247,  71  N.  E.  218,  71 
N.  E.  660.  In  the  case  now  under  consideration  it  does  not 
appear  that  the  work  which  appellee  was  directed  to  do  com- 
pelled him  to  be  in  any  particular  place,  and  it  does  not 
appear  affirmatively  from  the  complaint  that  he  was  at  any 
place  where  the  work  which  he  was  employed  to  do  did  not 
require  him  to  be.  It  was  therefore  only  necessary  in  order 
to  show  a  duty  owing  by  his  master  to  appellee  to  allege 
such  facts  as  show  that  at  the  time  he  was  injured  he  was 
engaged  in  the  work  assigned  to  him  by  the  master.  The 
allegations  that  appellee  was  employed  as  a  common  laborer 
in  and  about  appellant's  factory,  and  was  engaged  in  his 
duties  as  such  in  the  yards  of  such  appellant,  fully  show 
that  he  was  where  he  had  a  right  to  be,  for,  the  place  and 
the  character  of  his  work  and  the  reason  why  he  was  in  the 
place  where  he  was  injured  are  alleged  with  sufficient  par- 
ticularity. This  holding  is  supported  by  the  holdings  in 
Pittsburgh,  etc.,  R.  Co.  v.  Rogers  (1910),  45  Ind.  App.  230, 
87  N.  E.  28;  Cleveland,  etc.,  R.  Co.  v.  Morrey  (1909),  172 
Ind.  513,  88  N.  E.  932 ;  and  Cleveland,  etc.,  R.  Co.  v.  Heine- 
man  (1910),  46  Ind.  App.  388,  90  N.  E.  899. 
Vol.  52—16 
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The  statement  in  the  complaint^  that  appellee  was  in  the 

employ  of  appellant  as  a  common  laborer,  fixes  the  relation 

of  master  and  servant,  and  thus  sufficiently  shows  the 

3.  existence  of  a  legal  duty  owed  to  appellee  by  appel- 
lant, namely,  to  use  ordinary  care  to  furnish  him  a 

reasonably  safe  place  in  which  to  work,  and  reasonably  safe 
appliances  with  which  to  work.  As  the  place  of  his  em- 
ployment is  alleged  to  be  in  and  about  his  master's  factory, 
his  master  must  use  reasonable  care  to  make  this  place  rea- 
sonably safe  for  him.  The  law  imposes  this  duty  on  the 
master,  and  it  is  unnecessary  specifically  to  allege  its  ex- 
istence in  the  complaint.  We  therefore  hold  the  complaint 
sufficient  to  withstand  demurrer  for  want  of  facts. 

Appellant's  counsel  base  their  argument  for  the  insuffi- 
ciency  of  the  complaint  mainly  on  the  decision  in  the  case  of 
South  Bend,  etc.,  Plow  Co.  v.  Cissne  (1905),  35  Ind.  App. 
373,  74  N.  E.  282.  On  the  authority  of  that  case  the  com- 
plaint in  the  present  case  would  clearly  be  insufficient  to 
withstand  demurrer  for  want  of  facts,  and  in  so  far  as  the 
opinion  in  the  present  case  is  in  conflict  with  the  decision  in 
the  case  of  South  Bend,  etc..  Plow  Co.  v.  Cissne,  supra,  that 
case  is  expressly  overruled. 

In  the  case  of  McCoy  v.  Kokomo  R.,  etc.,  Co.  (1902),  158 

Ind.  662,  64  N.  E.  92,  the  court  discussed  ver^^  fully  the 

general  principles  governing  a  judgment  on  answers 

4.  to  interrogatories  notwithstanding  a  general  verdict, 
and  a  portion  of  the  opinion  in  that  case  was  quoted 

with  approval  in  the  case  of  Harmon  v.  Foran  (1911),  48 
Ind.  App.  262,  94  N.  E.  1050,  95  N.  E.  697.  Suffice  it  to  say, 
that  in  order  to  grant  a  motion  for  judgment  on  answers  to 
interrogatories  notwithstanding  the  general  verdict,  the 
special  findings  must  be  in  such  conflict  with  the  general 
verdict  that  the  two  cannot  be  reconciled,  that  all  reason- 
able intendments  are  taken  in  favor  of  the  general  verdict, 
and  no  intendments  are  made  in  favor  of  the  moving  party. 
The  interrogatories  and  answers  thereto  show  the  follow- 
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ing  facts,  in  substance:  There  was  a  post  planted  in  the 
ground  west  of  the  engine,  and  a  chain  was  main- 
5.  tained  around  this  post,  in  order  that  the  hook  of 
sheave  or  pulley  could  be  attached  thereto  when  a  car 
was  to  be  pulled  on  the  railroad  track  by  the  engine.  The 
links  of  the  chain  were  made  of  f-inch  metal.  There  was 
one  link  defective  because  of  an  imperfect  weld.  A  rope 
passed  from  the  engine  to  the  drawbar  of  the  car  and 
through  the  pulley,  and  defendant,  by  using  its  engine,  at- 
tempted by  pulling  on  the  rope  to  pull  cars  on  the  track. 
When  the  power  was  applied  to  the  rope  the  chain  broke, 
because  of  the  defective  link,  the  rope  struck  plaintiff  on  the 
legs  and  caused  him  to  trip  and  fall.  There  was  no  evidence 
as  to  whether  there  was  anything  in  the  appearance  of  the 
chain  before  it  broke  to  indicate  that  the  link  which  gave 
•way  was  defective.  The  link  was  defective  because  of  an 
imperfect  weld,  a  portion  of  the  inner  part  of  it  having 
failed  to  unite  where  the  parts  of  the  metal  of  which  it  was 
made  lapped  one  on  the  other,  a  portion  of  the  two  surfaces 
having  imited  and  a  portion  having  failed  to  unite.  The 
link  which  broke  was  similar  in  size  and  form  to  the  other 
links  in  the  chain,  and  a  slight  darkness  in  color  at  one 
point  on  the  weld  was  all  there  was  in  the  appearance  of  the 
link  to  indicate  that  there  was  any  imperfection  in  it,  or 
to  distinguish  its  appearance  from  any  other  link  in  the 
chain.  The  chain  had  been  maintained  around  the  post,  for 
the  purpose  mentioned,  for  from  eight  to  nine  months  prior 
to  June  23,  1905,  and  had  been  used  during  that  time  at 
intervals  of  about  twice  each  month  to  pull  cars  on  the 
track.  In  so  doing  the  defective  link  had  stood  the  strain. 
After  the  chain  broke  on  June  23,  its  severed  parts  were  re- 
united by  passing  a  link  of  one  part  through  the  opening  in 
a  link  of  the  other  part,  and  inserting  an  iron  pin  in  the 
opening  of  the  first  mentioned  link,  and  thus  reunited,  the 

m 

chain  was  used  to  pull  cars  until  the  spring  of  1907,  during 
which  time  the  chain  stood  without  breaking,  even  when  the 
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same  car  was  pulled  which  defendant  was  attempting  to 
pull  when  the  chain  broke  on  June  23.  Plaintiff  continued 
to  work  for  defendant  as  a  laborer  from  June  23,  1905,  until 
October,  1905,  and  did  not  inform  defendant  at  any  time 
that  he  had  sustained  any  injury  by  the  fall,  mentioned  in 
the  complaint,  until  he  filed  his  suit.  After  quitting  de- 
fendant's  service  plaintiff  drove  a  coal  cart  for  several 
weeks,  worked  at  the  veneer  mill  for  several  weeks,  at  the 
rolling-mills,  drove  a  grocery  wagon,  handled  iron  for  the 
Hedgewald  Iron  Works,  worked  on  a  farm  for  several 
months,  all  before  the  time  of  filing  this  suit.  The  place 
where  plaintiff  fell  was  covered  five  or  six  inches  deep  with 
sawdust.  There  was  no  visible  mark  on  his  person  to  in- 
dicate that  he  had  been  injured,  until  an  abcess  appeared. 
Plaintiff  had  a  physician,  and  was  at  the  time  of  the  trial 
suffering  with  *' Potts  disease.'*  Seventy  per  cent  of  the 
cases  of  Potts  disease  are  caused  by  tuberculosis;  but  the 
medical  profession  is  in  doubt  as  to  what  is  the  true  cause 
of  the  remaining  cases  of  Potts  disease.  The  case  from 
which  plaintiff  suffered  was  caused  by  the  injury  occasioned 
by  said  fall.  The  chain  was  strong  enough  for  the  pur- 
pose for  which  it  was  used,  with  the  exception  of  the  one 
defective  link,  having  no  other  apparent  defect.  Plaintiff 
had  suffered  with  his  back  for  some  time  prior  to  June  23, 
1905,  and  supposed  his  affliction  to  be  rheumatism,  his  suffer- 
ing being  evidenced  by  a  pain  in  the  left  side  of  his  back, 
and  for  several  weeks  in  April,  1904,  he  was  confined  to  his 
home  on  account  thereof.  Defendant  did  not  inspect  the 
chain  when  it  was  placed  around  the  post. 

We  cannot  say  that  these  answers  are  in  irreconcilable 
conflict  with  the  verdict.  Some  of  them  are  in  conflict  with 
each  other.  Appellee's  case  hinges  on  a  determination  of 
whether  the  defect  in  the  link  would  have  been  apparent  to 
one  making  a  reasonably  careful  inspection  of  the  chain, 
and  was  a  defect  with  knowledge  of  which  appellant  was 
chargeable.    The  jury  by  its  general  verdict  found  such 
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fact  for  appellee.  The  interrogatories  and  answers  bearing 
on  this  i>oint  are  set  out  below:  ''  (13)  If  you  answer  the 
for^^ing  interrogatories  in  the  affirmative,  state  whether 
there  was  anything  in  the  appearance  of  the  chain,  before 
it  broke,  to  indicate  that  the  link  which  gave  way  was  de- 
fective? A.  No  evidence.  (14)  If  you  answer  interroga- 
tory No.  13  in  the  affirmative,  then  state  what  there  was  in 
the  appearance  of  the  chain,  before  it  broke,  to  indicate  that 
the  link  which  gave  way  was  defective?    A.  No  evidence. 

*  •  *  (19)  If  you  answer  that  the  link  which  broke  was 
defective  on  account  of  an  imperfect  weld,  state  whether  a 
slight  darkness  in  color,  at  one  point  on  the  weld,  was  all 
there  was  in  the  appearance  of  the  link  to  indicate  that  there 
was  any  imperfection  in  the  link?  A.  Yes.  (20)  If  you 
answer  interrogatory  No.  19  in  the  negative,  then  state  what, 
besides  the  slight  darkness  in  color,  there  was  in  the  ap- 
pearance of  the  link  to  indicate  that  there  was  any  imper- 
fection in  the  link,  or  to  distinguish  its  appearance  from 
any  other  link  in  the  chain?    A.    No  other  appearance. 

•  •  •  (53)  Did  the  defendant  inspect  the  chain  when  it 
was  placed  around  the  post?  A.  No.  (54)  If  you  answer 
interrogatory  No.  53  in  the  affirmative,  state  whether  when 
defendant  so  inspected  the  chain  there  was  anything  in  the 
appearance  of  the  link  open  to  ordinary  observation  to 
indicate  that  the  link  which  afterwards  gave  way  on  June 
23d,  had  the  defect  in  it  which  caused  it  to  break  ?    A.    No. ' ' 

The  answer  to  No.  19  tends  to  support  the  general  verdict. 
Its  effect  is  to  nullify  the  findings  of  (13),  (14)  and  (54), 
which  are  favorable  to  appellant.  It  is  clearly  set  out  in 
finding  No.  53  that  defendant  failed  to  inspect  the  chain. 
In  this  it  was  negligent.  Bearing  in  mind  the  answer  to 
19,  as  to  the  existence  of  a  small  discolored  spot  on  the 
defective  link,  we  can  neither  say  that  such  inspection  would 
have  been  useless,  nor  that  the  defect  in  the  chain  was  a 
hidden  one  which  defendant  could  not  have  known  by  the 
exercise  of  proper  care,  nor  that  the  accident  was  inevitable 
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and  one  which  defendant  could  not  anticipate.  Such  being 
the  case,  the  general  verdict  must  stand,  and  the  trial  court 
committed  no  error  in  overruling  the  motion  for  judgment 
on  answers  to  interrogatories. 

Appellant  assigns  among  the  rea^ns  for  a  new  trial,  the 
giving  of  instructions  Nos.  1,  9,  13  and  16  at  appellee's  re- 
quest    Instruction  No.   1   is  as  follows:    **If  the 

6.  plaintiff  has  proved  the  material  allegations  of  his 
amended  complaint  by  a  preponderance  of  the  evi- 
dence, then  he  is  entitled  to  a  verdict  against  the  defendant 
for  not  exceeding  $15,000,  provided  of  course,  the  evidence 
does  not  show  the  plaintiff  to  have  been  guilty  of  contribu- 
tory negligence."  Appellant  claims  this  instruction  to  be 
defective  because  omitting  the  question  of  assumption  of 
risk  by  appellee.  We  have  said  the  amended  complaint  con- 
tains facts  sufficient  to  constitute  a  good  cause  of  action,  the 
facts  alleged  show  a  nonassumption  of  risk,  and  the  ex- 
pression ''the  material  allegations  of  the  amended  com- 
plaint" included  the  nonassumption  of  risk,  which  must 
have  been  proved  before  the  jury  could  find  for  appellee 
under  this  instruction.  The  instruction  was  not  erroneous, 
and  the  jury  was  fully  informed  as  to  assumption  of  risk 
by  other  instructions  given. 

Instruction  No.  9  is  as  follows:    "While  a  servant  as- 
sumes the  ordinary  risks  incident  to  his  master's  business, 
in  which  he  is  engaged,  he  does  not  assume  those  risks 

7.  occasioned  by  the  master's  negligence,  and  in  this 
case,  I  instruct  you  that  while  the  plaintiff  assumed 

the  ordinary  risks  incident  to  the  work  he  was  called  upon 
to  perform,  he  did  not  assume  the  risks,  if  any  such,  arising 
from  the  negligence  of  the  defendant,  unless  such  risks  were 
occasioned  by  defects  of  which  the  plaintiff  had  knowledge, 
or  of  which  he  is  chargeable  with  knowledge. " 

Appellant's  counsel  state  in  their  brief  that  their  con- 
ception of  the  law  is  that  an  employe  assumes  not  only  the 
risks  ordinarily  incident  to  the  business,  but  the  risk  of  all 
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open  and  obvioufl  dangers  and  those  of  which  he  has  knowl- 
edge or  of  which  he  could  have  knowledge  by  the  exercise 
of  reasonable  care.  This  is  substantially  a  restatement  in 
different  language  of  the  very  things  which  the  jury* was 
told  by  instruction  No:  9.  And  in  instructions  Nos.  13  and 
19,  given  at  appellant's  request,  the  court  fully  covered  all 
the  points  regarding  the  servant's  assumption  of  risk. 
There  was  no  error  in  giving  instruction  9. 

Instruction  No.  13  is  as  follows:    **The  amended  com- 
plaint in  this  case  charges  that  the  chain  in  question  was  de- 
fective and  also  that  it  was  not  sufficient  to  stand  the 

8.  strain  to  which  it  was  put  and  for  which  purpose  it 
was  used.     In  order  to  entitle  the  plaintiff  to  recover, 

it  is  not  necessary  that  the  plaintiff  should  prove  both  of 
these  allegations.  If  the  plaintiff  has  proved  to  your  sat- 
isfaction by  a  preponderance  of  the  evidence  either  of  these 
allegations  of  his  complaint,  and  if  under  the  evidence  he 
is  otherwise  entitled  to  recover,  and  the  plaintiff  is  not 
guilty  of  contributory  negligence  and  has  not  assumed  the 
risk,  and  then  I  instruct  you  the  plaintiff  has  made  his 
case.'*  This  instruction  is  not  open  to  the  objection  made 
against  it,  that  the  element  of  knowledge  or  means  of  knowl- 
edge on  appellant's  part  is  ignored,  because  it  expressly 
states  that  before  the  jury  can  find  for  the  plaintiff  he  must 
be  otherwise  entitled  to  recover  under  the  evidence.  In- 
structions Nos.  6,  9  and  17,  given  at  appellant's  request, 
sufficiently  state  the  law  governing  the  necessity  of  show- 
ing knowledge  of  the  danger  on  the  master's  part. 

9.  Instructions  should  all  be  construed  together,  and  not 
separately.     Under  the  allegations  of  the  complaint 

appellee  could  recover  whether  the  chain  was  defective  or 
whether  it  was  insufficient,  and  the  use  of  the  word  **suffi* 
cient"  in  the  instruction  does  not  raise  a  question  outside  of 
the  issues. 

The  portion  of  instruction  No.  16  objected  to  is  as  follows: 
' '  Tou  are  instructed  if  you  find  for  the  plaintiff  it  becomes 
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your  duty  to  asseBS  his  damages  at  such  sum  as  the 

10.  evidence  relating  thereto  shows  him  to  be  entitled, 
not  exceeding  the  sum  of  $15,000.  The  elements  of 
damages  you  are  entitled  to  take  into  consideration  consist 
of  all  the  effects  of  the  injury  complained  of,  if  any,  as 
shown  by  the  evidence  relating  thereto."  This  instruction 
does  not,  as  appellant  alleges,  assume  the  truth  of  facts  in 
issue,  or  that  certain  facts  have  been  proven,  for  it  begins 
with  the  condition,  ^'If  you  find  for  the  plaintiff/'  and  the 
jury  could  not  find  for  him  without  finding  that  he  was 
injured. 

There  is  evidence  fairly  tending  to  support  the  verdict, 
and,  as  no  reversible  error  appears,  the  case  is  affirmed. 

Lairy,  G.  J.,  Hottel  and  Felt,  JJ.,  concur. 

Adams  and  Myers,  JJ.,  concur  in  conclusion  reached. 

Concurring  Opinion. 

Myers^  J. — I  concur  in  the  conclusion  reached  by  the 
majority  opinion  in  this  case,  but  I  cannot  agree  to  follow 
an  unnecessary  and  erroneous  path  in  order  to  reach  that 
conclusion. 

The  complaint  was  challenged  by  a  demurrer  for  want 
of  facts.  The  statement  in  the  complaint,  ''that  while  said 
plaintiff  was  so  standing  in  the  yards  of  said  defendant's 
factory,"  lends  no  aid,  nor  does  it  weaken  the  facts,  there- 
tofore alleged,  tending  to  show  the  relation  of  the  parties, 
occupation  and  situation  of  the  plaintiff  at  the  time  he  was 
injured. 

The  facts  directly  stated  show  plaintiff's  employment  by 
defendant,  the  character  of  the  employment,  the  place  he 
was  employed  to  work  (in  and  about  defendant's  factory), 
and  that  while  so  employed  as  a  common  laborer  in  defend- 
ant's yards  he  was  injured.  These  facts  cast  on  defendant 
the  duty  to  protect  plaintiff  from  the  claimed  injuries,  al- 
leged to  have  been  caused  by  defendant's  negligence.  The 
complaint  was  sufficient. 
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It  is  argued  that  the  complaint  does  not  show  that  at  the 
time  of  the  injury  plaintiff  was  at  a  place  where  he  was 
employed  to  work,  and  in  support  of  this  insistence  the 
case  of  South  Bend,  etc..  Plow  Co,  v.  Cissne  (1905),  35  Ind. 
App.  373,  74  N.  E.  282,  is  cited.  In  that  case  the  plaintiff 
was  employed  to  propel  a  truck  from  place  to  place  in  the 
factory,  and  to  see  that  the  screws  and  bolts,  which  were 
a  part  of  the  truck,  were  kept  ''tight  in  place".  This  was 
the  extent  of  his  employment.  There  is  not  one  word  or 
combination  of  words  in  the  complaint  that  can  be  twisted 
into  a  statement  that  the  injury  occurred  while  plaintiff 
was  propelling  the  truck,  or  while  he  was  engaged  in  tighten- 
ing the  bolt.  It  does  appear  that  the  injury  happened  while 
plaintiff  was  preparing  to  tighten  the  bolt. 

If  it  be  conceded  that  preparation  to  tighten  the  bolt  was 
necessary  as  an  incident  of  his  employment  to  keep  the  bolts 
tighty  it  should  further  appear  that  he  was  in  a  place  at  the 
time  of  such  preparation  where  he  might  reasonably  be 
expected  to  be  in  the  the  performance  of  the  work  he  was 
thus  employed  to  do.  The  pleading  is  silent  on  that  subject. 
What  was  he  to  do  in  the  way  of  preparation!  The  com- 
plaint does  not  answer,  but  it  is  plain  that  when  the  bolt 
became  loose  plaintiff  was  then  using  the  truck,  and  there, 
in  the  factory,  ''engaged  in  his  work  as  aforesaid."  The 
work  aforesaid  was  propelling  the  truck  from  place  to  place 
in  the  factory.  The  bolt  was  loose,  and  he  was  preparing  to 
fasten  it,  not  that  he  was  "then  and  there"  preparing  to 
fasten  it,  for  it  would  hardly  be  said  that  he  was  at  the 
same  time  both  propelling  the  truck  and  doing  some  physical 
act  in  the  way  of  preparing  to  fasten  a  bolt  on  it.  Plain- 
tiff at  said  time  (January  21)  of  said  preparation  was 
where T  In  the  factory?  No,  he  "was  at  and  near  a  certain 
pile  of  manufactured  ware,"  which  is  not  shown  to  be  in 
or  out  of  the  factory,  nor  in  a  place  where  plaintiff  was 
employed  to  work. 

The  majority  opinion  in  the  case  at  bar,  holding  the  com- 
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plaint  in  the  case  of  South  Bend,  etc,  Plow  Co,  v.  Cissne, 
supra,  good  as  to  the  point  herein  referred  to,  is  in  conflict 
with  the  rule  of  pleading  as  old  as  the  common  law,  and 
incorporated  in  the  civil  code  of  this  State,  requiring  a 
statement  of  the  facts  constituting  the  cause  of  action  in 
plain  and  concise  language.  Certainty  in  pleading  was  the 
rule  at  common  law.  It  is  the  rule  now,  and  should  not 
be  unsettled.  City  of  Logansport  v.  Kihm  (1902),  159  Ind. 
68,  64  N.  E.  595;  Speeder  Cyele  Co,  v.  Teeter  (1897),  18 
Ind.  App.  474,  48  N.  E.  595;  Indiana  Rolling-Mill  Co.  v. 
Livezey  (1911),  47  Ind.  App.  396,  94  N.  E.  732. 

Note.— Reported  in  96  N.  E.  643,  649.  See,  also,  under  (1)  26 
Oyc.  1384;  <2)  26  Oyc  1380;  (3)  26  Cyc.  1384,  1389;  (4)  38  Oyc. 
1927;  (5)  26  Cyc.  1513;  (6,  7)  26  Cyc.  1503;  (8)  26  Cyc.  1497;  (9) 
38  Cyc.  1778;  (10)  38  Cyc.  1657.  As  to  the  doctrine  of  assumption 
of  risk  and  contributor^^  nogli^nce  as  affecting  tlie  riglit  of  an 
employe  to  recover  for  personal  Injuries,  see  note  to  BrasHl  Block 
Coal  Co.  V.  Gibson  ( Ind. )  98  Am.  St.  289 ;  97  Am.  St.  884.  On  the 
question  whether  a  servant  may  assume  the  rislc  of  dangers  created 
by  the  master's  negligence,  see  4  L.  R.  A.  (N.  S.)  848;  28  L.  R.  A. 
(X.  S.)  1215.  As  to  assumption  of  risk  of  dangers  created  by 
the  master's  negligence,  which  might  have  been  discovered  by  the 
exercise  of  ordinary  care  on  the  part  of  the  servant,  see  28  L.  R.  A. 
(N.  S.)   1250. 


Camp,  Administrator,  v.  Camp,  Executor. 

[No.  8.311.     Filed  January  23,  1013.] 

i.  Appeal. — As8i{fHment  of  Errors. — Waiver, — Errors  assigned,  but 
not  discussed,  are  waived,  p.  251. 

2.  Appeal. — Record. — Briefs. — Sufficiency. — Where  the  transcript 
and  briefs  substantially  comply  with  the  rules  of  court,  they 
are  sufficient  to  prevent  a  dismissal  of  the  appeal,    p.  252. 

3.  Jury. — Ripht  to  Trial  by  Jury, — Refusal. — Where  a  cause  is 
triable  by  Jury,  the  court's  refusal  to  permit  It  to  t)e  so  tried  Is 
error,    p.  252. 

4.  JuBY. — Right  to  Trial  hy  Jury.— Equity, — Trusta.-^Vnder  |418 
Bums  1908,  §409  R.  S.  1881,  providing  how  causes  shall  be  tried, 
where  the  comi^aint  In  an  administrator's  action  disclosed  that 
plaintiffs  decedent  was  the  mother  of  defendant's  decedent,  and 
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tliat  the  mother  and  son  lived  for  many  years  In  relations  of  the 
greatest  trust  and  confidence,  during  which  time  the  son  marketed 
the  products  of  the  mother's  land  for  her  benefit,  and  deposited 
and  loaned  out  the  proceeds  In  his  own  name  in  trust  for  her, 
by  reason  of  which  the  son*s  estate  was  indebted  to  the  mother's 
estate  In  a  certain  sum,  the  refusal  of  the  trial  court  to  submit 
the  entire  cause  to  a  jury  was  not  erroneous,  pp.  252, 254. 
5.  Trusts. — Creation. — Creation  hy  Parol. — A  trust  In  personal 
property  may  be  created  by  parol,    p.  253. 

From  DeKalb  Circuit  Court;  D.  JS.  Best,  Special  Judge. 

Action  by  Luther  Camp,  administrator  of  the  estate  of 
Susan  Camp,  deceased,  against  Jesse  W.  Camp,  executor  of 
the  last  will  of  Oliver  Camp,  deceased.  Prom  a  judgment 
for  defendant,  the  plaintiff  appeals.    Affirmed. 

Charles  H.  Bruce  and  Mountz  &  Brinkerhoff,  for  appel- 
lant. 
P.  V,  Hoffman  and  Link  &  Atkinson,  for  appellee. 

Shea,  J. — ^Appellant  in  this  case  was  the  plaintiff  below. 
As  the  administrator  of  the  estate  of  Susan  Camp  he  filed 
a  claim  in  the  form  of  a  complaint  against  the  estate  of 
appellee's  decedent  for  rents  and  profits  received  and  held 
in  trust  by  Oliver  Camp  for  his  mother  Susan  Camp.  To 
tliis  complaint  no  answer  was  filed.  Appellant  (claimant 
and  plaintiff  below)  demanded  a  jury  trial,  which  was  re- 
fused on  the  objection  of  appellee  (defendant  below).  On 
the  court's  own  motion  a  jury  was  called  to  hear  the  evidence 
and  answer  certain  questions  submitted  to  it,  on  the  theory, 
as  stated,  that  a  parol  trust  was  disclosed  by  the  allegations 
of  the  complaint,  tendering  an  equitable  issue  rather  than 
one  at  law.  Appellant  duly  excepted.  The  cause  was  tried, 
and  the  court  rendered  judgment  for  appellee.  Appellant 
filed  a  motion  for  a  new  trial,  assigning  as  reason  therefor 

the  overruling  of  his  motion  for  a  trial  of  the  issues 
1.    by  a  jury.     It  is  also  assigned  that  the  decision  of 

the  court  is  contrary  to  law,  and  is  not  supported  by 
sufficient  evidence,  but  said  errors  are  not  discussed,  and 
are  therefore  waived. 
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Appellee  makes  vigorous  attack  on  appellant's  brief,  as 

well  as  the  transcript  filed,  as  not  conforming  to  the  rules 

of  this  court    The  transcript  and  briefs  are  by  no 

2.  means  models  of  neatness,  but  there  is  a  substantial 
compliance  with  the  rules,  and  the  court  does  not 

feel  justified  in  dismissing  the  appeal  for  that  reason. 

The  refusal  of  the  trial  court  to  submit  the  cause  to  a 

jury  for  trial  presents  a  serious  question.     If  the  plaintiff 

was  entitled  to  a  trial  by  jury  on  the  issue  as  pre- 

3.  sented,  it  was  error  to  refuse  it.    In  the  case  of  Mor- 
gan V.  Squier  (1856),  8  Ind.  511,  the  court  uses  this 

language:  ''We  think  the  mode  prescribed  for  filing  claims, 
entering  them  upon  the  appearance,  and  afterwards,  if 
necessary,  upon  the  issue  docket,  etc.,  is  a  mode  of  getting 
them  into  court  to  receive  final  adjudication,  as  in  a  suit 
at  hiw." 

The  complaint  discloses  that  appellant's  decedent,  Susan 

Camp,  was  the  mother  of  appellee's  decedent,  Oliver  Camp; 

that  for  a  great  number  of  years  they  resided  to- 

4.  gether,  and  that  there  existed  between  Oliver  Camp 
and  his  mother,  Susan  Camp,  during  her  lifetime, 

relations  of  the  greatest  trust  and  confidence;  that  Susan 
Camp  was  the  owner  of  a  large  amount  of  real  estate,  the 
products  of  which  Oliver  Camp  took  possession  during 
all  of  said  years,  and  marketed  for  her,  for  her  use  and 
benefit  and  in  trust  for  her,  and  received  and  collected  all 
the  moneys  arising  from  the  sale  of  his  mother's  share  of 
the  products  of  said  land ;  that  the  moneys  so  received  by 
Oliver  Camp  were  by  him  deposited  in  various  banks,  in 
his  own  name,  and  loaned  by  him  to  persons  on  notes  and 
other  evidences  of  indebtedness  which  were  taken  in  his  own 
name,  and  all  of  which  he  at  all  times  held  for  the  use  and 
benefit  of  his  mother,  and  in  trust  for  her;  that  the  pro- 
ceeds of  all  of  said  lands  were  at  all  times  taken  by  OUver 
Camp  in  trust  for  the  use  and  benefit  of  his  mother;  that 
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during  1892  he  farmed  160  acres  of  land  in  DeKalb  county, 
belonging  to  Susan  Camp,  with  the  agreement  that  she 
should  have  one-half  of  the  proceeds  thereof,  which  he  was 
to  hold  in  trust  for  her  use;  that  large  quantities  of  hay, 
com  and  other  farm  products  were  produced  and  marketed ; 
that  Oliver  Camp,  acting  as  trustee  and  agent  for  his  mother, 
performed  the  business  of  selling  said  farm  products  and 
live  stock,  and  collected  all  the  moneys  received  from  the 
sale  thereof,  which  moneys  he  kept  and  held  in  trust  for 
his  mother,  and  in  his  own  name  dex>osited  the  same  from 
time  to  time  in  banks,  and  loaned  the  same  to  various  per- 
sons, but  in  all  his  dealings  therein  he  took,  held,  kept  and 
handled  the  money  for  the  benefit  and  use  of  his  mother,  in 
trust  and  not  otherwise ;  that  he  received  in  trust  for  his 
mother  during  said  years  a  total  sum  from  proceeds  of  said 
farms  of  about  $10,000,  for  which  he  never  accounted  to 
his  mother  during  her  lifetime,  or  to  her  heirs  or  representa- 
tives after  her  death.  The  complaint  alleges  that  on  account 
of  the  moneys  so  received  and  held  by  Oliver  Camp  in  trust 
for  his  mother,  he  was  at  the  time  of  his  death,  and  his 
estate  is  now  indebted  to  the  estate  of  his  mother  in  the 
amount  of  $10,600.    Judgment  for  $15,000  is  prayed. 

In  this  case  the  subject-matter  of  the  action  was  personal 

property.     It  has  often  been  held  that  a  trust  in  personal 

property  may  be  created  by  parol.    Taber  v.  Zehner 

5.  (1911)',  47  Ind.  App.  165,  93  N.  E.  1035;  Cowan  v. 
Henika  (1897),  19  Ind.  App.  40,  48  N.  E.  809;  Woods 
V.  Matlock  (1898),  19  Ind.  App.  364,  48  N.  E.  384;  Stan- 
ley's Estate  V.  Pence  (1903),  160  Ind.  636,  66  N.  E.  51, 
67  N.  E.  441. 

The  court  in  Taber  v.  Zehner,  supra,  says:  *'It  is  ele- 
mentary that  no  particular  form  of  words  is  necessary  in 
order  to  create  a  trust,  so  that  each,  case  usually  depends 
upon  its  own  facts  and  circumstances  from  which  the  inten- 
tion of  the  parties  to  create  a  trust  is  to  be  determined." 
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It  was  held  on  facts  pleaded  very  similar  to  those  in  the 
case  now  being  considered,  that  a  trust  was  created,  and 
that  the  case  was  one  of  equitable  cognizance. 

In  Stanley's  Estate  v.  Pence,  supra,  the  facts  alleged, 
briefly  stated,  were  that  Stanley  received  certain  sums  of 
money  during  the  lifetime  of  his  wife,  in  trust  for  her  chil- 
dren by  a  former  marriage.  Stanley  kept  the  money  and 
managed  it  during  his  lifetime,  and  at  his  death  a  claim 
was  filed  against  his  estate  for  the  amount  of  money.  The 
court  held  under  the  facts  that  ''the  trust  so  created  was 
a  direct  and  continuing  one,  not  cognizable  at  law,  but  ex- 
clusively within  the  jurisdiction  of  equity." 

We  think  the  action  of  the  court  in  calling  a  jury  to  an- 
swer the  interrogatories  submitted  was  all  appellant  was 
entitled  to  under  the  facts  as  pleaded.     No  error 

4.  was  committed  by  the  court  in  refusing  to  call  a  jury 
in  such  a  case,  in  view  of  the  authorities  cited.  §418 
Burns  1908,  §409  R.  S.  1881. 

Judgment  affirmed. 

Note.— Keported  In  100  N.  E.  478.  See,  also,  under  (1)  3  Cyc. 
388;  (5)  39  Cyc.  51.  As  to  waiver  of  appeal  or  right  of  review, 
see  13  Am.  Dec.  546. 


State  of  Indiana,  ex  rel.  Board  of  Commissioners 
OF  THE  County  of  Monroe,  v.  Jackson  et  al. 

[No.  7,758.    Filed  January  23,  1013.1 

1.  Appeal. — Assignment  of  Errors. — Waiver, — Errors  assigned,  but 
not  discussed,  and  in  support  of  which  no  authorities  are  cited, 
are  waived,    p.  256. 

2.  Limitation  of  Actions. — Concealment  of  Cause  of  Action, — ^To 
constitute  concealment  of  a  cause  of  action  so  as  to  prevent  the 
running  of  the  statute^  of  limitations,  some  trlcl^  or  artifice  must 
be  employed  to  prevent  inquiry  or  elude  investigation,  or  which  is 
calculated  to  mislead  and  hinder  the  party  who  has  the  cause  of 
action  from  obtaining  information,  by  the  use  of  ordinary  dili- 
gence, that  a  right  of  action  exists,  and  the  acts  relied  on  must 
be  of  an  affirmative  character  and  flraudulait    p.  258. 
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3.  LniiTATiON  OF  Actions. — Concealment  of  Cause  of  Action, — 
Entries  on  Public  Recotda, — Special  Findings. — Sufficiency. — In 
an  action  by  the  state  on  relation  of  the  board  of  county  commis- 
sioners against  a  former  official  and  the  sureties  on  his  bond  to 
recover  money  wrongfully  appropriated,  special  findings,  showing 
that  an  entry  had  been  made  by  the  board  of  comn;|8sioners 
authorizing  the  dismissal  of  a  former  action  for  the  recovery  of 
such  money,  stating  that  it  had  been  compromised  and  settled, 
and  showing  its  dismissal,  and  findings  showing  that  nothing  had 
ever  been  paid  pursuant  to  such  compromise,  and  that  the  per- 
sons constituting  the  board  of  commissioners  at  the  time  of  the 
latter  action  had  no  iLnowledge  of  the  indebtedness  until  shortly 
before  bringing  the  action,  were  insufllcient  to  show  a  conceal- 
ment of  the  cause  of  action  so  as  to  avoid  the  statute  of  limita- 
tions pleaded  by  such  sureties,    pp.  259, 260. 

4.  Limitation  of  Actions. — Concealment  of  Cause  of  Action. — 
Knowledge  of  Existence  of  Cause  of  Action. — Board  of  County 
Commissioners. — Where  a  board  of  county  commissioners  had 
knowledge  of  the  existence  of  an  indebtedness  to  the  county,  the 
subsequent  change  in  the  personnel  of  the  board  could  not  affect 
the  question  of  knowledge  thereof  by  the  board,  since  such  board 
is  a  perpetual  body  not  affected  by  changes  in  its  membership. 
p.  259. 

5.  Limitation  of  Actions. — Concealment  of  Came  of  Action. — 
Entries  on  Public  Records, — Entries  on  public  records,  that  may 
tend  to  mislead,  cannot  of  themselves  constitute  a  concealment 
of  a  cause  of  action,  where,  on  investigation,  such  records  reveal 
facts  showing  that  such  cause  of  action  does  exist,    p.  269. 

C  Limitation  of  Actions. — Concealment  of  Cause  of  Action. — 
Burden  of  Proof. — One  who  alleges  and  relies  on  concealment  to 
avoid  the  statute  of  limitations  has  the  burden  of  proving  same, 
p.  259. 

7.  Limitation  of  Actions. — Concealment  of  Cause  of  Action. — 
Special  Findings. — Special  findings,  to  be  sufficient  to  avoid  the 
statute  of  limitations  on  the  ground  of  concealment,  should  show 
siicli  concealment  as  an  ultimate  fact,  or  it  must  appear  there- 
from as  a  necessary  inference  from  the  facts  founC    p.  259. 

8.  Tbiau — Special  Findingn. — Failure  to  Find  Material  Fact. — 
Effect. — Where  a  special  finding  of  facts  Is  made,  the  failure  to 
find  a  material  fact  Is  the  equivalent  of  finding  such  fact  against 
the  party  having  the  burden  of  proving  the  same.    p.  260. 

9.  Appeal. — Review. — Exceptions  to  Conclusions  of  Law. — Ad/mis- 
Bions. — An  exception  to  the  conclusions  of  law  concedes,  for  the 
purpose  of  the  excepticm,  that  the  facts  are  fully  and  correctly 

'  found,    p.  260. 
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Prom  Monroe  Circuit  Court;  RufiM  H.  East,  Special 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  the 
Board  of  Commissioners  of  the  County  of  Monroe,  against 
James  W.  Jackson  and  others.  Prom  a  judgment  in  favor 
of  certain  defendants,  the  relator  appeals.     Affirmed. 

R.  L.  Morgan,  for  appellant. 

Miers  &  Corr,  Ira  C.  Batman,  Robert  O.  Miller  and  James 
W.  Blair,  for  appellees. 

Pei/t,  p.  J. — Appellant  brought  this  suit  against  James 
W.  Jackson  and  his  sureties  on  an  official  bond  to  recover 
fees  alleged  to  have  been  collected  and  unlawfully  converted 
to  the  use  of  said  Jackson  while  serving  as  recorder  of 
Monroe  county,  Indiana.  Jackson,  the  principal,  was  de- 
faulted, and  from  a  judgment  in  favor  of  appellees,  Duncan 
and  Parr,  this  appeal  is  prosecuted.  Appellees  answered 
the  complaint  by  a  general  denial,  the  five  years'  statute 
of  limitations  and  a  plea  of  res  judicata.  Appellant  replied 
to  the  special  answers  by  general  denial  and  by  a  special 
paragraph  which  sought  to  avoid  the  statute  of  limitations 
by  averring  that  appellees  had  concealed  the  cause  of  action 
against  them. 

On  request  the  court  made  a  special  finding  of  facts  and 
stated  its  conclusions  of  law  thereon,  to  which  appellant 
duly  excepted. 

Appellant  has  assigned  several  errors,  but  those  properly 
assigned  raise  the  same  question  as  that  presented  by  the 
assignment  that  the  court  erred  in  its  second  conclusion  of 
law,  and  appellant  in  its  brief  states  that  '^the  question  in- 
volved in  this  appeal  is  whether  or  not  the  operation  of  the 
statute  of  limitations  has  defeated  the  appellant's  right  to 
recover  against  the  appellees,  Duncan  and  Parr,  the  sureties 
on  appellee  Jatkson's  official  bond."    Purthermore, 

1.    appellant  has  only  discussed  the  questions  raised  by 
the  exception  to  the  conclusions  of  law  and  only  cited 
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authorities  in  support  of  the  questions  so  presented.  Other 
questions,  if  any,  are  therefore  waived.  Indianapolis,  etc., 
Traction  Co,  v.  Arlington  Td.  Co,  (1911),  47  Ind.  App. 
657,  659,  95  N.  E.  280;  Hoover  v.  Weesner  (1897),  147  Ind. 
510,  45  N.  E.  650,  46  N.  E.  905;  FrankUn  v.  Lee  (1902), 
30  Ind.  App.  31,  34,  62  N.  E.  78. 

The  facts  found  show,  in  substance,  that  James  W.  Jack- 
son was  elected  and  served  a  term  as  recorder  of  Monroe 
county,  Indiana,  ending  November  18,  1898;  that  during 
said  term  he  taxed  and  collected  fees  and  costs  of  said 
office  in  the  sum  of  $1,992.10,  which  he  wrongfully  failed  to 
pay  the  treasurer  of  said  county,  and  converted  to  his  own 
use;  that  in  June,  1901,  the  board  of  commissioners  of  said 
county  caused  a  suit  to  be  conmienced  against  said  Jackson 
and  appellees  to  recover  the  amount  due  as  aforesaid;  that 
appellees  on  June  16,  1902,  filed  answers  to  the  complaint 
in  said  cause,  to  which  appellant  filed  demurrers ;  that  said 
cause  was  continued  in  said  court ;  said  demurrers  were  not 
ruled  on,  and  on  April  20,  1903,  the  case  was  dismissed  at 
the  cost  of  defendants,  and  judgment  rendered  therefor  in 
appellant's  favor;  that  prior  to  the  dismissal  of  said  cause 
the  board  of  commissioners  of  said  county,  by  agreement  of 
the  members  thereof  and  the  defendants  in  said  suit,  made 
and  entered  of  record  an  order,  showing  that  *'the  above 
cause  of  action  having  been  compromised  and  settled,  the 
Board  of  Commissioners  find  that  the  same  ought  to  be  dis- 
missed", and  thereupon  ordered  the  county  attorney  to  have 
the  proper  entry  of  dismissal  entered  in  the  Monroe  Cir- 
cuit Court ;  that  no  part  of  the  indebtedness  for  which  said 
suit  was  brought  was  at  any  time  paid  the  treasurer  of 
said  county  by  any  person ;  that  in  August,  1908,  the  board 
of  commissioners  of  said  county  ordered  an  investigation  of 
the  records  of  the  recorder's  office  of  said  county,  and  em- 
ployed expert  accountants  who  made  an  investigation  there- 
of, and  on  December  12,  1908,  reported  to  said  board  that 
Vol.  52—17 


258  APPELLATE  COURT  OP  INDIANA, 

State,  ex  rel.,  v,  Jackson — 52  Ind.  Ai^.  254. 

said  Jackson  owed  the  county,  for  fess  collected  and  re- 
tained by  him,  the  sum  of  $1,992.10;  that  said  board  on 
December  17,  1908,  made  demand  therefor,  payment  was 
refused,  and  this  suit  was  begun  on  December  23,  following 
said  demand;  that  the  individual  members  of  the  board  of 
commissioners,  as  constituted  on  December  12,  1908,  first 
learned  of  said  indebtedness  on  the  filing  of  said  report,  as 
aforesaid. 

The  court  stated  as  its  conclusions  of  law  (1)  that  ap- 
pellant is  entitled  to  recover  against  Jackson,  the  principal 
on  the  bond,  the  sum  of  $1,992.10,  with  six  per  cent  interest 
from  November  18,  1908,  and  costs  of  suit ;  (2)  that  ap- 
pellant's  cause  of  action  is  barred  by  the  five  years'  statute 
of  limitations  as  to  appellees,  Duncan  and  Farr,  and  they 
are  entitled  to  recover  costs.  Appellant  does  not  deny  that 
the  statute  of  limitations  has  barred  a  recovery  from  ap- 
pellees, unless  the  cause  of  action  was  concealed  by  them 
so  as  to  prevent  the  running  of  the  statute  of  limitations 
until  the  filing  of  the  report  of  the  expert  accountants  in 
December,  1908. 

To  constitute  concealment  of  a  cause  of  action  within  the 

meaning  of  the  statute,  it  must  be  alleged  and  proved  that 

some  trick  or  artifice  has  been  employed  to  prevent 

2.  inquiry  or  elude  investigation,  or  calculated  to  mis- 
lead and  hinder  the  party  who  has  the  cause  of  action 
from  obtaining  information,  by  the  use  of  ordinary  dili- 
gence, that  a  right  of  action  exists. 

The  acts  relied  on  must  be  of  an  affirmative  character, 
calculated  to  prevent  a  discovery  of  the  cause  of  action  by 
the  person  in  whose  favor  it  exists.  Mere  silence  on  the 
part  of  the  person  against  whom  such  cause  of  action  exists 
is  insufficient  to  show  concealment.  The  concealment  recog- 
nized by  the  statute  arises  out  of  fraud,  and  there  can  be 
no  sufficient  showing  of  concealment  to  avoid  the  statute  of 
limitations  in  the  absence  of  fraud.  Stone  v.  Brown  (1888), 
116  Ind.  78,  81,  18  N.  E.  392;  Miller  v.  Powers  (1889),  119 
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Ind.  79,  89,  21  N.  E.  455,  4  L.  R.  A.  483 ;  Bower  v.  Thomas 
(1899),  22  Ind.  App.  505,  508,  54  N.  E.  142;  Jackson  v. 
Jackson  (1898),  149  Ind.  239,  242,  47  N.  E.  963. 

The  findings  relied  on  to  show  conceahnent  are  those  show- 
ing the  entry  by  the  Board  of  Commissioners  of  the  County 
of  Monroe,  authorizing  the  dismissal  of  the  former 

3.  suit  and  its  dismissal  in  the  circuit  court;  also  the 
fact  that  the  persons  serving  as  county  commissioners 

in  1908  had  no  knowledge  of  the  indebtedness  until  they 
were  informed  thereof  by  the  report  of  the  experts. 

The  change  in  the  personnel  of  the  members  of  the 

4.  board  could  not  affect  the  question  of  the  knowledge 
by  the  board  of  the  cause  of  action,  for  the  board  is  a 

perpetual  body  not  affected  by  changes  in  its  membership. 

It  has  been  held  that  entries  in  public  records  that  may 
tend  to  mislead,  cannot  of  themselves  constitute  the  conceal- 
ment of  a  cause  of  action,  where,  on  investigation, 

5.  such  public  records  reveal  the  facts  which  show  that 
the  particular  cause  of  action  in  question  does  exist. 

Board,  etc.,  v.  Lods  (1894),  9  Ind.  App.  369,  374,  36  N.  E. 
772. 

If  it  can  be  said  that  the  facts  relied  on  tend  to  show 

concealment  at  all,  it  is  equally  apparent  that  the  slightest 

investigation  of  the  records  in  the  public  offices  of 

3.    Monroe  county  would  have  proven  conclusively  that 

nothing  had  been  paid  to  the  county,  and  that  the 

cause  of  action,  if  any  existed,  was  not  terminated  by 

6.  the  dismissal  aforesaid.     Furthermore,  as  appellant 
alleged  and  relied  on  concealment,  it  had  the  burden 

of  proving  it. 

Under  the  issues,  concealment  was  an  ultimate  or  infer- 
ential fact  that  must  be  found  by  the  court,  or  it  must  ap- 
pear as  a  necessary  inference  from  the  facts  found, 

7.  to  enable  appellant  thereby  to  avoid  the  statute  of  limi- 
tations.   Perkins  v.  Hayward  (1890),  124  Ind.  445, 

450,  24  N.  B.  1033 ;  American  Bonding  Co.  v.  State,  ex  rel. 


260  APPELLATE  COURT  OF  INDIANA, 

Columbia  Greoeotlng  Ga  v.  Beard — 62  In<L  App.  200. 

(1907),  40  Ind.  App.  559,  562,  82  N.  B.  548;  Taylor  v.  Cana- 
day  (1901),  155  Ind.  671,  675,  57  N.  E.  524,  59  N.  E.  20. 

Where  a  special  finding  of  facts  is  made,  the  failure  to 

find  a  material  fact  is  the  equivalent  of  finding  such  fact 

against  the  party  having  the  burden  of  proving  the 

8.  same.     Temster  v.  Warner  (1894),  137  Ind.  79,  36 
N.  E.  900;  State  Bank  v.  Backus  (1903),  160  Ind. 

682,  693,  67  N.  E.  512. 

An  exception  to  the  conclusions  of  law  concedes, 

9.  for  the  purposes  of  the  exception,  that  the  facts  are 
fully  and  correctly  found. 

The  special  finding  does  not  contain  a  finding  of  the  ulti- 
mate fact  of  concealment  of  the  cause  of  action  nor  do 
3.     the  facts  found  compel  sucL  inference.    Appellant  had 
the  burden  of  showing  this  fact,  and  its  absence  from 
the  finding  of  facts  is  conclusive  against  appellant. 

No  available  error  appearing  in  the  record,  the  judgment 
is  affirmed. 

Note.— Reported  in  100  N.  E.  479.  See,  also,  under  (1)  3  Qyc 
388;  (2,  3)  25  Cyc  1218;  (4)  25  Cyc.  1217;  (U)  25  Cyc.  1427;  (8) 
38  Cyc.  1924.  As  to  estoppel  of  right  to  plead  the  statute  of  limita- 
tions, see  104  Am.  St.  74G.  For  a  discussion  of  aBflumptlon  of  risk 
on  the  failure  of  the  employer  to  perform  a  statutory  duty,  see  4 
Ann.  Cas.  599;  13  Ann.  Gas.  36;  Ann.  Cas.  1913  G  210.  As  to 
burden  of  proof  on  plea  of  statute  of  limitations,  see  81  Am. 
Dec.  725. 


Columbia  Creosotinq  Company  et  al.  v.  Beard 

Administrator. 

[No.  7,748.     Filed  November  22,  1912.    Rehearing  denied  January 

24,  1913.1 

I.  Appeal. — Review. — Verdict. — Answers  to  Interrogatories. — Mo^ 
tion  for  Judgment  on  Answers. — In  determining  whether  the  trial 
court  in  overruling  a  motion  for  judgment  on  the  answers  to  in- 
terrogatories notwithstanding  the  general  verdict,  the  investi- 
gation Is  confined  to  the  complaint,  the  interrogatories  and  ttie 
answers  thereto,  and  the  general  verdict    p.  282. 
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2.  Tbial. — Verdict, — Answers  to  Interrogatories. — Presumptions, — 
To  sapport  a  general  verdict  for  i^aintiff,  as  against  ttie  facts 
found  by  the  answers  to  interrogatories,  every  intendment  and 
presumption  that  plaintiff  has  proved  the  allegations  of  his  com- 
plaint constitnting  a  cause  of  action  will  l>e  indulged,    p.  262. 

3.  Tbial. — Verdict, — Answers  to  Interrogatories. — Control  of  Gen- 
eral Verdict. — Where  the  Jury's  answers  to  interrogatories  are  in 
irreconcilable  conflict  with  any  fact  or  facts  of  the  complaint, 
essential  to  recovery,  the  general  verdict  must  yield  to  the  facts 
found  by  such  answers,    p.  263. 

4.  Master  and  Servant. — Injury  to  Servant. — Complaint. — Verdict. 
— Answers  to  Interrogatories. — In  an  action  for  the  death  of  a 
servant  by  being  crushed  by  an  electric  motor,  allegations  of  the 
complaint  to  the  effect  that  the  device  for  controlling  the  motor 
was  defective  and  that  defendant  placed  an  incompetent  person 
in  charge  of  the  motor,  cannot  be  reconciled  with  facts  specially 
found  showing  that  the  accident  was  not  caused  by  defects  in 
the  motor,  that  a  competent  motorman  was  employed  by  defend- 
ant to  operate  such  motor,  but  that  defendant's  switchman,  with- 
out the  direction  or  knowledge  of  defendant,  or  of  any  person 
representing  it,  undertook  to  and  was  operating  such  motor  at 
the  time  of  the  accident    p.  265. 

5.  Masteb  and  Servant. — Injury  to  Servant. — Work  Outside  Reg- 
ular Employment. — Liability. — Where  a  servant  employed  to  do 
certain  work,  was  injured  while  performing  work  which  he  volun- 
tarily undertook  to  perform  without  direction,  request  or  ac- 
quiescence of  the  employer,  and  which  was  not  included  in  the 
service  which  he  was  employed  to  perform,  recovery  for  such 
injury  is  precluded,    p.  265. 

i:.  Master  and  Servant. — Injury  to  Servant. — Incompetent  Fellow 
Servants. — Verdict. — Answers  to  Interrogatories. — No  recovery 
can  be  had  against  the  master  for  injury  to  a  servant,  on  the 
theory  of  the  master's  negligence  in  employing  an  incompetent 
fellow  servant,  where  the  injury  resulted  from  the  act  of  an 
Intoxicated,  inexperienced  and  incompetent  servant  in  starting  an 
electric  motor  backward  instead  of  forward,  and  the  special  find- 
ings show  that  such  incompetent  servant  was  not  employed  to 
operate  the  motor  and  was  not  placed  In  charge  thereof  by  de- 
fendant, or  anyone  representing  defendant,  but  that  he  took 
charge  of  same  at  the  request  of  defendant's  regular  and  com- 
petent motorman,  without  the  knowledge  or  consent  of  defendant 
or  any  person  representing  It    p.  266. 

7.  BCastee  and  Servant. — Injury  to  Servant. — Proximate  Cause. — 
Furnishing  Employes  Beer. — ^The  act  of  defendant's  superintend- 
ent in  furnishing  beer  on  his  own  account  to  defendant's  employes 
as  a  reward  for  accomplishing  an  unusual  amount  of  work,  was 
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not  the  proximate  cause  of  injury  to  an  employe  who  was 
cmshed  by  an  electric  motor  operated  by  an  incompetent  and 
Intoxicated  person,  who  was  not  the  regular  motorman,  but  was 
In  control  thereof  at  the  request  of  the  regular  motorman,  with- 
out the  knowledge  or  acquiescence  of  defendant,  or  of  any  of  Its 
officers  or  agents,  and  such  regular  motorman  was  not  intoxi- 
cated and  had  not  partaken  of  the  beer.  p.  206. 
8.  Negugeivce. — Proximate  Cause. — Efficient  Cause. — ^The  proxi- 
mate cause  of  an  injury  is  not  necessarily  the  Immediate  cause, 
but  must  be  the  efficient  cause,  which  is  the  cause  that  sets  in 
motion  the  chain  of  circamstances  leaiing  up  to  the  injury, 
p.  267. 

From  Hancock  Circuit  Court ;  Robert  L.  Mason,  Judge. 

Action  by  Clarence  M.  Beard,  administrator  of  the  estate 
of  John  B.  Oordon,  deceased,  against  the  Columbia  Creosot- 
ing  Company  and  another.  Prom  a  judgment  for  plaintiff, 
the  defendants  appeal.    Reversed. 

John  B.  Elam,  James  W,  Fesler  and  Harvey  J.  Elam,  for 
appellants. 
Eli  F.  Ritter,  for  appellee. 

Myers^  J. — Appellee  brought  this  action  against  appel- 
lants to  recover  damages  for  negligently  causing  the  death 
of  John  B.  Gordon.  The  issues,  joined  by  a  general  denial 
to  the  complaint,  were  submitted  to  a  jury  for  trial,  and  a 
general  verdict,  with  answers  to  145  interrogatories,  was  re- 
turned in  favor  of  appellee.  These  answers  formed  the  basis 
for  a  separate  motion  by  each  appellant  for  judgment  not- 
withstanding the  general  verdict.  The  overruling  of  each 
motion  is  separately  assigned  as  error. 

In  the  decision  of  the  questions  here  presented  our  in- 
vestigation is  confined  to  the  complaint,  the  interroga- 
tories and  the  answers  thereto,  and  the  general  ver- 

1.  diet.  Consolidated  Stone  Co.  v.  Summit  (1899),  152 
Ind.  297,  53  N.  B.  235 ;  Chicago,  etc.,  R.  Co.  v.  Fretz 
(1910),  173  Ind.  519,  90  N.  E.  76.    The  burden  was 

2.  on  appellee  to  prove  allegations  of  his  complaint  con- 
stituting a  cause  of  action,  and  in  this  respect  he  is 

entitled  to  every  intendment  and  presmnption  as  against 
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the  facts  found  by  the  answers  to  interrogatoriea    But  if 

from  the  answers  of  the  jury  facts  are  shown  in  irree- 

3.    oncilable  conflict  with  any  essential  fact  or  facts  of 

the  complaint,  and  without  which  there  could  be  no 

recovery,  then  the  general  verdict  must  yield  to  the  facts 

found  by  such  answers,  for  the  general  verdict  amounts  to 

no  more  than  a  finding  that  all  the  material  allegations  of 

the  complaint  are  true. 

Looking  to  the  complaint,  it  appears,  in  substance,  that 
on  July  14,  1906,  appellant  company  was  operating  a  creo- 
soting  factory  in  the  town  of  Shirley,  Indiana,  and  appel- 
lant James  Craven  was  its  superintendent  and  manager,  and 
in  charge  of  the  work  and  workmen,  in  number  thirty-six, 
including  decedent,  John  B.  Gordon.  The  company's  plant 
included  a  building  in  which  were  located  two  large  retorts 
made  of  steel,  through  each  of  which  was  constructed  a 
track  for  railroad  cars.  These  retorts  had  a  capacity  of 
fifteen  cars  loaded  with  railroad  ties,  lumber  or  material 
to  be  creosoted.  The  retorts  were  provided  with  heavy  iron 
doors,  from  which  a  movable  track  twelve  feet  long  extended 
to  other  tracks  leading  in  various  directions  into  the  yard, 
and  over  which  materials  to  be  creosoted  were  brought  to 
the  retorts  by  means  of  a  motor-car,  supplied  with  power 
by  an  undei^ound  cable.  The  movable  track  permitted 
said  doors  to  be  opened  and  closed.  The  motor  was  equipped 
with  a  device  whereby  the  motorman  in  charge  was  enabled 
to  turn  on  and  off  the  power,  and  to  regulate  the  speed  and 
direction  of  its  movements.  On  said  day,  and  for  two  months 
prior  thereto,  said  device  was  defective,  making  it  difficult 
to  stop  and  start  the  motor,  of  which  defects  appellants  for 
all  that  time  had  knowledge,  and  decedent  had  no  knowl- 
edge thereof.  The  work  of  decedent  was  to  move  the  track, 
open  and  close  the  doors,  and  assist  in  moving  the  ears  in 
and  out  of  the  retorts,  and  to  hook  and  unhook  the  cable 
connecting  the  motor  to  the  train  of  cars.  On  the  day  of 
the  accident,  as  an  inducement  for  the  workmen  there  em- 
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ployed  to  do  an  unusual  amount  of  work,  appellant  Craven 
brought  to  the  factory  a  sixteen-gallon  keg  of  beer,  and  in- 
vited and  permitted  said  employes  to  drink  said  beer  at 
their  will;  that  immediately  prior  to  the  accident  the  em- 
ploye regularly  engaged  in  running  said  motor  and  moving 
the  cars  was  replaced  by  another  employe,  who  was  with- 
out experience  and  incompetent  for  that  work,  and  was 
highly  ilitoxicated  from  the  excessive  use  of  said  beer;  that 
while  said  inexperienced,  incompetent  and  intoxicated  mo- 
torman  was  engaged  in  running  the  motor  and  moving  the 
cars,  Oordon,  in  the  performance  of  his  work,  unhooked  the 
cable  connecting  the  motor  with  the  cars,  and  signaled  the 
motorman  to  move  it  away,  so  that  the  track  could  be  re- 
moved and  the  doors  to  the  retorts  opened,  but  instead  of 
moving  it  away  from  the  doors  of  the  retorts,  by  reason  of 
his  inexperience,  incompetency  and  intoxicated  condition, 
and  without  any  warning  whatever,  he  applied  the  power 
to  the  motor  and  started  it  with  a  jerk  and  great  force  to- 
ward and  against  decedent,  crushing  him  between  the  motor 
and  the  door,  thereby  injuring  him,  and  from  which  injuries 
he  died  within  fifteen  minutes;  that  at  the  time  of  the  ac- 
cident Gordon  did  not  know  the  regular  motorman  was  not 
in  charge  of  the  motor,  nor  that  the  man  in  charge  was  in- 
experienced, incompetent  and  in  an  intoxicated  condition; 
that  the  sole  cause  of  Gordon's  death  was  the  furnishing 
of  intoxicating  liquors  to  said  employes  while  they  were 
engaged  in  the  dangerous  business  of  handling  the  motor 
aad  cars;  that  appellants  failed  in  the  performance  of  a 
duty  they  owed  to  Gordon  by  permitting  the  defective  motor 
to  be  used ;  by  knowingly  placing  it  in  charge  of  an  inex- 
perienced, incompetent  and  drunken  motorman,  and  by  per- 
mitting the  regular  motorman  to  leave  the  motor  in  oharge 
of  said  intoxicated  person. 

It  will  be  noticed  that  the  complaint  does  not  characterize 
any  of  the  acts  of  appellant  as  having  been  negligently  done, 
or  that  any  act  was  negligently  omitted,  but  assuming  that 
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the  complaint  states  facts  sufficient  to  constitate  a  cause  of 
actlGn,  our  attention  will  be  directed  to  the  findings  of  the 
jury  in  connection  with  the  allegations  of  the  complaint. 

From  a  careful  reading  of  the  complaint  it  would  seem 

that  the  pleader  proceeded  on  the  theory  that  the  beer  fur- 

nidied  by  Craven  to  the  employes  in  and  about  the  plant 

was  the  proximate  cause  of  Gordon's  death.    Other 

4.  allegations,  to  the  effect  that  the  device  for  control- 
ling the  motor  was  def  ective,  that  the  company  placed 

an  inexperienced,  incompetent  and  intoxicated  person  in 
charge  of  the  motor,  that  the  regular  and  compe^nt  motor- 
man  was  displaced  by  the  company  and  an  incompetent 
person  given  charge  of  it,  cannot  be  reconciled  with  the  facts 
specially  found  by  the  jury.  By  reference  to  the  answers 
it  will  be  seen  that  the  accident  was  not  caused  by  any  de- 
fect in  the  motor,  for  it  was  expressly  found  that  the 
motorman  then  in  charge  of  it,  by  mistake  in  handling  the 
device  controlling  its  running  direction,  ran  it  backward 
instead  of  forward,  thereby  crushing  decedent  between  the 
dummy-car  and  the  ties  on  the  truck  next  to  it.  As  to  the 
other  allegations,  the  findings  show  that  Ramer,  a  compe- 
tent motorman,  was  employed  by  the  company  to  operate  the 
motor,  and  that  the  company  had  not,  nor  had  its  superin- 
tendent or  other  person  representing  it,  displaced  Ramer  or 
put  in  charge  of  the  motor  any  other  person,  nor  was  any 
change  made  at  its  direction  or  to  its  knowledge.  Asbury 
was  employed  as  switchman,  and  it  was  his  duty  to  unhook 
the  cable,  but  it  appears  that  Ramer,  a  few  minutes  before 
the  accidenty  without  the  knowledge  or  consent  of  any  officer, 
agent  or  other  person  representing  the  company,  turned 
the  motor  over  to  Asbury,  who,  without  appellants'  knowl- 
edge, was  engaged  in  operating  it  at  the  time  of  the  acci- 
dent. Decedent  was  employed  as  a  doorman,  and  had 

5.  never  been  assigned  the  work  of  hooking  or  unhook- 
ing the  cable  connecting  the  trucks  with  the  dummy- 
car.    His  employment  did  not  include  the  service  at  which 
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he  was  engaged  when  injured,  and  which  he  voluntarily  un- 
dertook to  perform,  without  direction,  request  or  acquies- 
cense  of  the  company.  Under  these  circumstances  a  recov- 
ery is  precluded.  Bobertsan  v.  Ford  (1905),  164  Ind.  538, 
74  N.  B.  1;  Pittsburgh,  etc.,  JB.  Co.  v.  Adams  (1886),  105 
Ind.  151,  5  N.  E.  187. 

These  answers  also  preclude  any  question  relative  to  the 

master's  employment  or  retention  of  incompetent  fellow 

servants,  or  as  to  liability  for  the  death  of  Gordon, 

6.  on  the  theory  of  negligence  in  knowingly  running 
the  motor  by  the  agency  of.  a  careless  or  incompetent 

person. 

As  to  the  beer,  it  is  found  that  it  was  furnished  at  the 

suggestion  of  some  of  the  employes  in  the  yard  engaged  in 

loading  ties,  and  on  the  afternoon  of  the  day  of  the 

7.  accident,  which  occurred  about  6  o'clock,  in  consid- 
eration of  their  doing  a  certain  amount  of  work  on 

that  day.  The  beer  was  not  for  the  tie  loaders  alone,  it 
was  free  for  all.  While  it  was  bought  to  be  drunk  after 
the  day's  work  was  done,  it  was  delivered  before,  was  opened 
by  said  loaders  and  drunk  before  the  day's  work  was  com- 
pleted. It  was  not  the  duty  of  Craven,  nor  did  the  com- 
pany authorize  him  to  buy  beer  for  any  one,  and  no  oflScer 
of  the  company  knew  he  had  bought  it  for  any  of  the  em- 
ployes, before  Gordon  was  killed.  The  beer  was  furnished 
by  Craven  at  his  own  expense,  and  as  his  own  personal  treat. 
While  the  beer  was  being  drunk  by  the  men  about  the  plant, 
decedent  was  100  feet  or  more  away,  and  did  not  drink  any 
of  it  himself,  yet  he  knew  that  beer  was  being  drunk  by 
some  of  the  men  about  the  plant. 

The  general  verdict  finds  that  by  reason  of  Asbury's  inex- 
perience, incompetency  and  intoxicated  condition  he  applied 
the  power  to  the  motor,  and  started  it  backward  instead  of 
forward.  But  the  findings  show  that  he  was  not  at  that 
time  acting  in  the  line  of  his  employment.  He  was  the 
switchman,  and  the  running  of  the  motor  was  the  work  of 
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Ramer.  No  facts  are  stated  in  the  complaint  from  which 
it  can  be  said  that  Ramer  drank  any  of  the  beer,  nor  does 
the  complaint  proceed  on  the  theory  that  the  furnishing  of 
beer  by  Craven  to  the  workmen,  and  the  drinking  thereof 
by  Asbury,  influenced  Ramer  to  surrender  the  motor,  or 
induced  Asbury  to  abandon  his  employment,  take  charge 
of  the  motor  and  attempt  to  run  it.  The  motorman,  switch- 
man and  the  decedent,  at  the  time  of  the  accident,  were  co- 
employes,  and  according  to  the  flndings  they  were  not  en- 
gaged in  the  work  they  were  employed  to  do,  but  the  fur- 
nishing of  beer  is  not  claimed  to  be  the  cause  of  the  unau- 
thorized engagements.  Nor  can  it  be  said  that  the  com- 
plaint proceeded  on  the  theory  that  the  accident  happened 
because  appellants  negligently  permitted  conditions  to  exist 
or  continue  from  which  some  injury  to  another  might 
reasonably  be  anticipated  to  result,  and  the  resulting  injury 
was  the  natural  and  reasonable  consequence  of  such  negli- 
gence. 

In  actions  of  this  character  this  court  has  held  that  '4he 
proximate  cause  of  an  injury  is  not  necessarily  the  immedi- 
ate cause,  but  must  be  the  efficient  cause,  and  the 

8.  efficient  cause  is  that  which  sets  in  motion  the  chain 
of  circumstances  leading  up  to  the  injury."  Cleve- 
land, etc.,  R.  Co,  V.  Cwrey  (1904),  33  Ind.  App.  275,  278, 
71  N.  E.  244.  See,  also,  Pittsburgh,  etc.,  R.  Co.  v.  Cozatt 
(1907),  39  Ind.  App.  682,  79  N.  E.  534;  Chicago,  etc.,  R. 
Co.  V.  Dinius  (1908),  170  Ind.  222,  84  N.  E.  9;  Indianapo- 
lis St.  R.  Co.  V.  Schmidt  (1904),  163  Ind.  360,  71  N.  E. 
201. 

Prom  the  record  before  us  it  must  be  said  that  the  death 
for  which  damages  in  this  case  are  claimed  was  caused  by 
the  negligence  of  coemployes,  and  not  the  furnishing  of 
the  beer. 

The  judgment  is  reversed.  Believing  that  justice  will  best 
be  subserved  by  a  new  trial,  it  is  therefore  ordered  that  a 
new  trial  be  granted,  with  leave  to  amend  the  complaint. 
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if  appellee  so  desires,  and  for  such  other  proceedings  not 
inconsistent  with  this  opinion. 

Note.— Reported  in  99  N.  E.  823.  See,  also,  under  (2,  3)  38  CJjrc. 
1927;  (4,  6)  26  C>'c.  1513;  (5)  26  Cyc.  1224;  (7)  26  Cyc.  1002;  (8) 
29  Cyc.  488.  As  to  the  liability  of  an  employer  to  an  employe  wlio 
volunteers  upon  n  duty  with  which  he  Is  not  charged,  see  86  Am. 
St.  622.  As  to  the  doctrine  of  proximate  and  remote  causes  see 
36  Am.  St  807.  Injury  to  servant  in  performance  of  duties  oat* 
side  scope  of  original  employment,  see  48  L.  R.  A.  796.  Liability 
of  master  for  injury  to  volunteer,  see  13  L.  R  A«  (N.  S.)  561;  16 
U  R.  A.  (N.  S.)  90:i. 


Griffith  v.  Felts  et  al. 

INo.  7,717.    Filed  October  8,  1912.    Rehearing  denied  January 

24,  1913.1 

1.  Appeal. — Briefs, — Omisttiofi  of  Error  Relied  on  for  Reversal. — 
Affirmance. — Whore  api)ellant's  brief  does  not  contain  a  state- 
ment of  the  errors  relied  on  for  reversal,  and  does  not  inform 
the  court,  except  by  inference,  that  any  assignment  of  errors  is  in 
the  record,  the  Judgment  must  be  affirmed,    p.  209. 

2.  Appeal. — Briefs. — Rules  of  Court. — Force  and  Effect. — ^The  rule 
of  the  Supreme  and  A]>pellate  Courts  requiring  appellant's  brief 
to  contain  a  statement  of  the  errors  relied  on  for  reversal,  has 
the  force  and  effect  of  law,  binding  alike  on  litigant  and  the 
( 'ourt.    p.  2<i0. 

3.  Appeal. — Revieir. — Harmless  Error. — Exclusion  of  Evidence. — 
A/flniianee. — Where  it  appears  that  the  trial  court  reached  a 
correct  result  which  would  not  have  been  affected  by  the  admis- 
sion of  evidence  wliich  was  excluded,  the  error.  If  any,  is  not 
cause  for  reversal,    p.  270. 

Prom  Whitley  Circuit  Court;  Joseph  W.  Adair,  Special 
Judge. 

Action  by  Louise  Pelts  Griffith  against  Prank  B.  Pelts 
and  others.  Prom  a  judgment  for  defendants,  the  plain- 
tiff appeals.    Affirmed. 

Lesk  &  Lesh  and  C.  F.  McN<igny,  for  appellant. 
Eichhom  &  Taughn  and  Bowers  &  FeigKtner,  for  appel> 
loes. 
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Pelt,  J. — This  is  an  action  to  quiet  title  to  and  obtain 
possession  of  real  estate. 

At  the  conclusion  of  the  evidence  the  trial  court,  on  mo- 
tion of  appellees,  defendants  below,  instructed  the  jury  to 
find  for  defendanta  The  jury  returned  its  verdict  in  ac- 
cordance with  the  instruction,  and  judgment  was  rendered 
on  the  verdict,  from  which  this  appeal  is  taken. 

Under  the  established  rules  of  this  court  and  our  Supreme 
Court  the  judgment  must  be  affirmed  for  the  failure  of  ap- 
pellant to  set  out  in  her  brief  the  errors  relied  on 

1.  for  reversal.    The  brief  wholly  fails  in  this  respect, 
and  does  not  inform  the  court,  except  by  inference, 

that  any  assignment  of  errors  is  in  the  record.    The  rule 
is  definite  and  clear,  and  has  the  force  and  effect  of 

2.  law,  binding  alike   on  litigant  and  on  the  court. 
Schroder  v.  Meyer  (1911),  48  Ind.  App.  36,  95  N.  E. 

335;  King  v.  State,  ex  rel.  (1911),  47  Ind.  App.  595,  93  N. 
E.  1082;  Albaugh  Bros.,  etc.,  Co.  v.  Lynas  (1911),  47  Ind. 
App.  30,  33,  93  N.  E.  678;  Ferdinamd  R.  Co.  v.  Bretz 
(1911),  47  Ind.  App.  642,  94  N.  E.  1046;  Magnuson  v.  Billr 
ings  (1899),  152  Ind.  177,  180,  52  N.  E.  803;  American  Fi- 
delity Co.  V.  IndianapoUs,  etc.,  Fuel  Co.  (1912),  178  Ind. 
133,  98  N.  E.  709;  Chicago,  etc.,  R.  Co.  v.  Newkirk  (1911), 
48  Ind.  App.  349,  93  N.  E.  860. 

It  does  appear,  however,  from  appellant's  brief,  that 
the  relief  prayed  for  depends  on  proof  that  a  deed  executed 
by  the  father  of  appellant's  husband  and  placed  in  escrow 
to  be  delivered  to  appellant's  husband,  now  deceased,  on  the 
death  of  the  grantor,  was,  after  being  placed  in  escrow  and 
before  delivery  to  the  grantee,  altered  by  the  insertion 
therein  of  a  clause  which  changed  the  title  conveyed  from 
a  fee  simple  to  a  life  estate. 

Neither  the  evidence  set  out  in  appellant's  brief  as  ad- 
mitted nor  that  alleged  to  have  been  erroneously  excluded 
hy  the  court  tends  to  prove  that  the  deed  when  placed  of 
record  was  not  in  the  identical  form  and  condition  that  it 
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was  in  when  signed  and  acknowledged  by  the  grantor  nor 
that  it  was  altered  in  any  respect  by  any  person. 

On  the  issues  as  disclosed  by  appellant's  brief  it  api>ear8 

that  the  trial  court  reached  a  correct  result,  which  would  not 

have  been  affected  by  the  admission  of  the  evidence 

3.  excluded.  Where  the  result  reached  is  clearly  right 
on  the  merits,  the  judgment  will  not  be  reversed  for 
intervening  errors  not  substantially  affecting  the  merits  of 
the  case. 

From  api>ellant's  brief  it  appears  that  this  case  falls 
within  the  above  rule,  and  that  no  assignment  of  error,  on 
the  facts  of  the  case  disclosed  by  the  brief,  should  work  a  re- 
versal of  the  judgment.  City  of  Logansport  v.  Jordan 
(1908),  171  Ind.  121, 133,  85  N.  E.  959,  37  L.  R.  A.  (N.  S.) 
1036,  17  Ann.  Cas.  415 ;  Germania  Fire  Ins.  Co.  v.  Pitcher 
(1903),  160  Ind.  392,  405,  64  X.  E.  921,  66  N.  E.  1003;  jffed- 
rick  V.  Bobbins  (1903),  30  Ind.  App.  595,  600,  66  N.  E.  704. 

The  judgment  of  the  lower  court  is  therefore  affirmed. 

Hottel,  C.  J.,  Lairy,  Myers  and  Ibach,  JJ.,  concur. 
Adams,  P.  J.,  not  participating. 

Note.— Reported  In  DO  N.  E.  432.  See,  also,  under  (1,  2)  2  Cyc. 
1014;  (3)  38  Cyc.  1450. 


Southern  Railway  Company  v.  Utz. 

[Na   7,586.    Piled  May  8,   1912.    Rehearing  denle<!l^  January 

24,  lOia] 

1.  Appeat^ — Revietc. — Uuling  on  Motion  for  Judgment  on  Answers 
to  Interrogatories, — In  determining  questions  presented  by  an  as- 
signment of  errors  in  overruling  a  motion  for  judgment  on  the 
answers  to  interrogatories  notwithstanding  the  general  verdict, 
only  the  general  verdict,  the  complaint  and  answer,  and  the 
interrogatories  and  the  answers  thereto^  will  be  consl^^ed.    p.  272. 

2.  Trial. — Verdict, — Effect, — A  general  verdict  for  plaintiff  is  a 
finding  that  every  material  averment  of  the  ccmiplaint  was  proved, 
p.  272. 
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3.  Appbau — Assignment  of  Errors, —  Brief s» — Questions  Deter- 
mined,— Ei?idence, — Instructions, — Although  appellant's  brief  Is 
an  effort  to  disclose  by  the  instructions  that  the  court  below  tried 
the  case  on  the  wrong  theory,  the  court  is  not  required  to  deter- 
mine such  question  where  there  is  no  assignment  presenting  error 
in  the  instructions  or  quei!>tloning  the  sufficiency  of  the  evidence 
to  support  the  verdict,    p.  274. 

4.  Appeal. — Revietr, — Ruling  on  Motion  for  Judgment  on  Answers 
to  Interrogatories. — Evidence, — Instructions, — Consideratioiu — In 
considering  the  question  presented  on  api)eal  by  the  ruiiug  of 
the  trial  court  on  a  motion  for  Judgment  on  the  answers  to  in- 
terrogatories notwithstanding  the  general  verdict,  the  court  will 
look  neither  to  the  evidence  nor  to  the  instructions  given,  p.  275. 

5.  Cabbiers. — Injury  to  Passengers, — Verdict. — Answent  to  Inter- 
rogatories. — Construction, — In  an  action  by  a  railway  mail  clerk 
for  personal  injuries  sustained  while  transferring  mail  from 
one  of  defendant's  trains  to  another,  affirmative  answers  to 
interrogatories  propounded  to  the  Jury  asking  whether  the  fact 
that  plaintiff  was  a  railway  mail  clerk  was  sole  reason  for  plain- 
tiff being  on  the  train  and  on  the  platform,  and  answers  to 
other  questions  showing  that  be  had  paid  nothing  to  ride,  are 
not  equivalent  to  a  finding  that  plaintiff  was  not  a  passenger. 
p.  275. 

6.  Trial. — Interrogatories  to  Jury, — Interrogatories  C ailing  for 
Conclusions, — Interrogatories  to  the  Jury  calling  for  legal  con- 
elusions  are  objectionable,    p.  277. 

7.  Carriers. — Injury  to  Passengers, — Railtcay  Mail  Clerk, — Com- 
plaint. — Verdict, — Answers  to  Interrogatories, — In  an  action  by 
a  railway  mall  clerk  for  injuries  sustained  while  transferring 
mail  from  one  of  defendant's  trains  to  another,  tlie  averments 
in  the  complaint  that  plaintiff  was  being  carried  on  defendant's 
train  In  the  character  of  a  postal  clerk  in  the  service  of  the 
United  States,  In  charge  of  United  States  mail,  under  a  contract 
between  defendant  and  the  L'nlted  States,  were  sufficient,  under 
14000  R.  S.  U.  S.  making  it  the  duty  of  railroad  companies  ca':ry- 
ing  mail  to  carry  without  extra  charge  the  person  in  charge 
thereof^  to  show  the  relation  of  passenger  and  carrier,  so  that  a 
gen^ul  verdict  for  plaintiff  was  equivalent  to  a  finding  that  he 
was  a  passenger  at  the  time  of  his  injury  and  answers  to  in- 
terrogatories, showing  that  plaintiff  was  on  the  train  solely  be- 
caase  of  his  position  as  a  railway  mail  clerk,  are  consistent, 
rather  than  inconsistent,  with  such  verdict    p.  277. 

8.  l^iAL. — Verdict. — Answers  to  Interrogatories. — Inconsistent  An- 
swers,— A  general  verdict  is  not  overcome  by  answers  to  inter- 
rogatories which  are  in  themselves  inconsistent  and  contradictory, 
p.  279. 
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9.  Tbiau — Verdict. — Answers  to  Interrogatories. — ^A  general  vw- 
dlct  will  not  be  set  aside  on  the  answers  to  interrogatories,  unless 
there  la  an  apparent  conflict  between  it  and  such  answers  that 
cannot  be  reconciled  on  any  theory,  or  on  any  supposable  state  ol 
facts  provable  under  the  issues,  whether  actually  proved  or  not. 
p.  279. 

Prom  Floyd  Circuit  Court;  Joseph  H.  Shea,  Special 
Judge. 

Action  by  Archie  Utz  against  the  Southern  Railway  Com- 
pany. Prom  a  judgment  for  plaintiic,  the  defendant  ap- 
peala    Affirmed, 

Alex.  P.  Humphrey,  Edward  P.  Humphrey,  John  D.  Wei- 
man  and  Walter  V.  Bulleit,  for  appellant. 
Stotseiiberg  &  Weathers,  for  appellee. 

HoTTEi^,  J. — ^This  is  an  appeal  from  a  judgment  against 
appellant  for  $1,500  damages,  rendered  in  favor  of  appellee 
on  account  of  alleged  personal  injuries.  The  issues  were 
tendered  by  a  complaint  in  one  paragraph  and  a  general 
denial  thereto.  There  was  a  trial  by  a  jury  and  a  general 
verdict  for  appellee,  accompanied  by  answers  to  interroga- 
tories. Appellant  filed  a  motion  for  judgment  on  such  an- 
swers, which  was  by  the  court  overruled,  and  this  ruling 
presents  the  only  error  relied  on. 

The  determination  of  the  questions  presented  by 

1.  the  ruling  on  this  motion  requires  this  court  to  con- 
sider only  the  general  verdict,  the  complaint,  the  an 

swer;  and  said  interrogatories  and  the  answers  thereto. 
The  only  answer  being  a  general  denial,  it  need  not 

2.  be  considered,  and  the  general  verdict  is  a  finding 
that  every  material  averment  of  the  complaint  was 

proven. 

The  complaint  is  lengthy,  and  inasmuch  as  its  sufficiency 
is  not  questioned,  we  will  set  out  only  the  substance  of  such 
averments  as  we  deem  necessary  to  an  understanding  of 
the  case  and  a  consideration  of  the  question  presented  by 
the  motion. 
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After  the  averments  showing  that  defendant  is  a  corpora- 
tion, the  complaint  alleges  that  as  such  it  controlled  and 
operated  a  main  line  of  railroad  from  the  city  of  Louisville 
to  the  city  of  St.  Louis,  and  also  another  line  known  as  the 
**Evansville  Branch,"  running  between  the  city  of  Hunt- 
ingburg,  Indiana,  on  the  main  line,  and  the  city  of  Evans- 
ville;  that  on  December  12,  1906,  it  ran  and  operated  over 
both  its  main  line  and  said  branch  passenger  and  freight 
trains  between  said  cities,  as  a  common  carrier  of  passengers, 
freight,  baggage  and  United  States  mail.    Then  follow  aver- 
ments alleging  in  detail  the  operation  by  appellant  of  train 
No.  3  over  its  branch,  and  train  No.  23  over  its  main  line; 
the  existence  of  an  arrangement  or  agreement  between  ap- 
pellant and  the  United  States  Government  by  which  appel- 
lant was  carrying  the  United  States  mail  over  its  said  lines; 
the  carrying  of  such  mail  on  said  trains  No.  3  and  No.  23 
from  the  cit^  of  Evansville  to  said  city  of  Louisville  on  the 
day  of  appellee 's  injury ;  the  necessity  for  transferring  such 
mail  at  the  city  of  Huntingburg  from  train  No.  3,  on  the 
branch  line,  to  train  No.  23,  on  the  main  line,  and  the  pro- 
vision by  appellant  of  a  platform  between  said  lines  at  the 
city  of  Huntingburg  for  the  transfer  of  passengers,  mail  and 
express  matter  from  one  train  to  the  other ;  the  employment 
by  the  government  of  appellee  as  a  postal  clerk  in  charge 
of  such  mail,  together  with  his  duties  and  work  in  connection 
therewith ;  the  fact  that  appellee  was  on  said  day  in  charge 
of  the  mail  carried  on  train  No.  3  to  Huntingburg,  to  be 
there  transferred  to  train  No.  23  on  the  main  line  and  then 
carried  on  said  train  to  Louisville ;  the  arrival  of  train  No. 
3  at  Huntingburg,  where  it  stopped  to  transfer  its  passen- 
gers, mail,  baggage,  etc.,  to  train  No.  23 ;  that  appellee  there 
proceeded  to  transfer  all  the  mail  pouches  and  mail  matter 
under  his  charge  from  the  mail  car  on  train  No.  3  to  the 
mail  car  on  train  No.  23,  and  that  while  performing  said 
duty  he  was  injured  as  set  out.     In  connection  with  the 
Vol.  52—18 
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manner  in  which  appellee  received  his  injury,  details  of  the 
employment  by  appellant  of  its  baggage  man  on  train  No. 
3  and  his  duties  and  work  as  such  baggage  man  are  averred^ 
viz.,  that  he  was  in  charge  of  the  baggage  and  express  matter 
carried  on  said  train  No.  3,  and  that  it  was  his  duty  to  assist 
in  loading  and  unloading  said  express  car  so  situate  in  said 
train;  that  while  appellee  was  performing  his  said  duty  of 
transferring  said  mail  from  train  No.  3  to  train  No.  23,  and 
while  passing  along  said  platform,  as  he  was  compelled  to 
do,  and  while  passing  the  express  and  baggage  car,  in 
charge  of  £.  F.  Shawler,  baggage  man,  and  servant  of  ap- 
pellant, and  while  using  due  care  and  caution,  and  while 
appellee  was  in  the  proper  discharge  of  his  duties,  and  with- 
out any  fault  or  negligence  on  his  part,  said  E.  F.  Shawler 
in  unloading  the  baggage  and  express  matter  from  the 
express  car  of  the  appellant,  and  while  in  the  discharge  of 
his  duties,  carelessly  and  negligently  threw  a  heavy  piece 
of  iron  from  the  baggage  and  express  car,  striking  appellee 
on  the  head,  thereby  injuring  him,  etc. 

Appellant  insists  that  this  case  was  tried  by  the  lower 
court  on  the  theory  '  ^  that  when  a  person  is  commissioned  as 
a  postal  clerk  or  mail  agent  to  handle  United  States  mail  on 
railroad  trains,  such  person  becomes  a  passenger  ipso  facto 
on  such  railroad,  and  the  railroad  has  nothing  to  say  either 
to  create  or  prevent  such  relation. '* 

Numerous  instructions  given  and  refused  by  the  court 
are  copied  into  appellant's  brief  and  commented  on  to  sup- 
port this  contention.     In  fact,  the  brief  in  the  main 

3.  is  an  effort  to  disclose  by  the  instructions  that  the 
court  below  tried  the  case  on  such  alleged  wrong 
theory.  It  is  not  necessary  that  we  should  express  any 
opinion  as  to  the  theory  on  which  the  case  was  tried  as  dis- 
closed by  said  instructions  or  the  evidence.  It  is  sufScient 
to  say,  in  this  connection,  that  if  the  instructions  were  er- 
roneous, or  the  evidence  InsuiBcient  to  support  the  verdi(*t. 
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the  law  makes  plain  the  manner  and  method  of  obtaining  a 
consideration  of  said  questions  by  this  court. 

In  considering  the  question  presented  by  the  ruling  on 
the  motion  for  judgment  on  the  answers  to  the  interroga- 
tories, this  court  will  look  neither  to  the  instructions 

4.  nor  to  the  evidence.    But,  appellant  insists  that  this 
same  alleged  error  was  carried  into  the  ruling  of 

the  court  on  the  motion  for  judgment  on  the  answers  to  the 
interrogatories,  in  that  said  answers  show  (we  quote 

5.  from  appellant's  brief)  '^only  that  a  mail  clerk  was 
injured,  which  means  no  more  than  that  a  traveling 

man  or  drummer  was  injured  •  •  •^  that  plaintiff  at 
the  time  of  his  injury  was  not  a  passenger,  and  that  the 
relation  of  passenger  and  carrier  did  not  exist,  and  there- 
fore no  recovery  could  be  had  un^er  the  complaint.'' 
Appellant  bases  this  contention  practically  on  the  answers 
of  the  jury  to  interrogatories  7,  8,  9,  10  and  21  which  are 
as  follows:  **(7)  Did  the  plaintiff  ride  on  train  number 
three  at  the  time  in  question  for  the  sole  reason  that  he  was 
a  railway  postal  clerk  in  the  service  of  the  United  States  t 
A.  Yes.  (8)  Did  the  plaintiff  ride  on  train  number 
twenty-three  at  the  time  in  question  for  the  sole  reason  that 
he  was  a  railway  postal  clerk  in  the  service  of  the  United 
States?  A.  Yes.  (9)  Was  the  plaintiff  on  the  station 
platform  at  Huntingburg  at  the  time  he  was  injured  for  the 
sole  reason  that  he  was  at  that  time  a  railway  postal  clerk 
in  the  service  of  the  United  States?  A.  Yes.  (10)  Did 
the  plaintiff  pay  anything  to  ride  upon  said  train  number 
three  and  twenty-three,  and  if  so,  what  ?  A.  No.  ♦  •  • 
(21)  At  the  time  he  was  injured  was  plaintiff  using  a  plat- 
form in  transferring  himself  cts  a  postal  clerk  from  train  No. 
3  to  train  No.  23?  A.  Yes."  Other  questions  asked  the 
jury  and  the  answers  given  are  as  follows:  **(11)  Was 
there  any  contract  l)etween  the  defendant  and  the  United 
States  or  its  postal  authorities  under  which  the  mail  was 
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being  carried  on  train  No.  3  and  No.  23  at  the  time  and  place 
in  ([uestion  ?  A.  Yes.  •  *  •  (22)  At  the  time  he  was 
injured  was  the  plaintiff  using  a  platform  furnished  by  the 
defendant  for  the  purpose  of  transferring  passengers  from 
train  No.  3  to  train  No.  23?  A.  Yes.  (23)  At  the  time 
he  was  injured  was  it  necessary  for  the  plaintiff  to  transfer 
from  train  No.  3  to  train  No.  23  ?  A.  Yes.  (24)  Did  the 
defendant  furnish  the  platform  plaintiff  was  using  at  the 
time  he  was  injured  for  the  purpose  of  transferring  passen- 
gers and  United  States  mails,  agents  or  clerks  between  train 
No.  3  and  train  No.  23  f    A.     Yes. '' 

We  are  unable  to  reach  the  conclusion  which  appellant 
insists  must  follow  from  these  answer&  Great  emphasis  is 
placed  on  the  word  **sole'*  in  interrogatories  Nos.  7,  8  and  9 
and  it  is  insisted  that  this  word,  and  the  word  ^^as"  in 
interrogatory  No.  23  negative  the  idea  that  appellee  was  on 
either  train  or  the  platform  for  any  reason  other  than  that 
he  was  a  postal  clerk,  and  that  therefore  he  was  not  a 
passenger. 

We  do  not  think  the  word  ''reason"  as  used  in  these 
interrogatories  imports  the  meaning  that  appellant  seeks  to 
give  it,  or  that  it  was,  by  the  jury,  understood  to  have  such 
meaning.  Reason  is  frequently  used  in  the  sense  of  **  effi- 
cient cause"  or  motive.  These  answers  simply  import  that 
the  only  reason  appellee  had  for  being  on  the  train  at  all 
was  that  h«  was  postal  clerk,  that  he  was  on  no  other  errand, 
and  had  no  other  business  on  the  train,  and  that  the  **sole" 
and  efficient  reason  for  his  being  on  the  train  and  on  the 
platform  was  because  he  was  postal  clerk. 

Grant  that  by  these  answers  the  jury  intended  to  say 
that  appellee  was  not  on  the  train  for  the  same  ''reason" 
that  the  ordinary  passenger  was  on  the  train,  but  was  there 
solely  because  his  vocation  or  employment  required  him  to  be 
there — ^and  this  is  an  interpretation  as  favorable  to  appellant 
as  the  answers  will  permit — still  the  answers  do  not  import 
that  appellee  was  not  on  the  train  or  platform  as  a  passen- 
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ger,  or  that  as  such  postal  clerk  he  did  not  sustain  the  re- 
lation of  a  passenger  to  appellant.     If  it  could  be 

6.  said  that  the  interrogatories  in  fact  required  the 
jury  to  determine  and  answer  whether,  in  its  judg- 
ment, appellee  was  or  was  not,  by  virtue  of  his  being  postal 
clerk,  also  a  passenger,  then  they  would  be  susceptible  to 
the  objection  made  by  appellee,  namely,  that  they  called  for 
a  legal  conclusion  rather  than  a  fact. 

The  complaint  in  this  case  contains  the  general  aver- 
ment that  appellee  was  a  passenger  on  appellant's  said  train. 
The  theory  of  the  pleading,  however,  in  this  respect 

7.  is  manifest,  and  it  is  apparent  that  this  general  aver- 
ment rests  on  the  special  averments  with  reference  to 

his  being  a  postal  clerk  in  the  service  of  the  United  States, 
and  in  that  character  being  carried  on  appellant's  train,  in 
chai^  of  United  States  mail,  under  the  contract  between 
appellant  and  the  United  States  Government,  by  the  terms 
of  which  appellant  was  carrying  said  United  States  mail,  with 
appellee  in  charge  thereof.  These  averments  were  sufficient 
to  show  that  appellant  owed  to  appellee  at  the  time  of  his 
injury  '*the  same  duty  it  owed  a  passenger  riding  on  the 
train,  that  the  relation  of  passenger  and  carrier  existed  be- 
tween them"  by  reason  of  the  special  facts  so  pleaded. 
MaloU  V.  Ce7itral  Trust  Co.  (1907),  168  Ind.  428,  435,  79 
N.  E.  369, 11  Ann.  Cas.  879;  Cleveland,  etc.,  R,  Co.  v.  Ketch- 
am  (1893),  133  Ind.  346,  354,  33  N.  E.  116,  19  L.  R.  A.  339, 
36  Am.  St.  550. 

Section  4000  R.  S.  U.  S.  makes  it  the  duty  of  railroad 
companies  carrying  mail  to  ''carry  on  any  train  which  may 
run  over  its  road  and  without  extra  charge  therefor  all 
mail  matter  directed  to  be  carried  thereon  tuith  the  person 
in  charge  of  the  same."  It  certainly  cannot  be  seriously 
contended  that  a  railroad  company  contracting  with  the 
government  for  the  carrying  of  United  States  mail  does  not 
do  so  with  reference  to  the  provision  of  the  law  that  requires 
that,  in  carrying  the  same,  it  shall  also  carry  a  person  in 
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charge  of  such  mail,  and  that  by  such  contract  it  agrees  and 
undertakes  to  carry  such  person.  While  it  is  doubtless  true 
that  the  commission,  by  the  government,  of  such  person  as 
a  postal  clerk  or  mail  agent  does  not,  ipso  facto,  create  the 
relation  of  passenger  and  carrier  between  such  person  and 
the  railroad  carrying  such  mail  at  all  times  and  under  all 
circumstances  yet,  it  must  follow  that  such  railroad  com- 
pany by  undertaking,  under  its  contract  with  the  govern- 
ment, to  carry  the  person  in  charge  of  such  mail  thereby 
creates  the  relation  of  passenger  and  carrier  between  itself 
and  the  person  in  charge  of  mail,  which  it  in  fact  carries 
with  such  person  in  charge.  We  do  not  understand  that  the 
appellant  contradicts  that  under  such  circumstances  the  rela- 
tion of  passenger  and  carrier  exists  between  the  mail  agent 
and  the  carrying  company.  In  fact,  it  is,  in  eflPect,  conceded 
by  appellant  that  where  the  carrying  company  accepts  such 
postal  clerk  in  charge  of  mail  carried  by  it  under  its  con- 
tract with  the  government  to  carry  such  mml,  it  thereby 
creates  the  relation  of  carrier  and  passenger  between  such 
postal  clerk  and  such  company,  while  such  mail  is  being  so 
carried  with  such  pei'son  in  charge  thereof.  This  admission, 
we  think,  is  sufficient,  in  view  of  the  presumptions  which  this 
court  must  indulge  in  favor  of  the  general  verdict,  to  pre- 
vent a  reversal  of  the  case.  Under  the  averments  of  the 
complaint  the  jury  may  have  found,  and  for  the  purpose  of 
the  motion  being  considered  it,  by  its  general  verdict,  did 
find,  that  appellant  railroad,  at  the  time  of  appellee's  in- 
jury, was  under  contract  with  the  United  States  (Jovem- 
ment  to  carry  United  States  mail  on  its  two  trains,  No.  3 
and  No.  23 ;  that  appellee  at  the  time  of  his  injury  was  in 
the  employ  of  the  United  States  Government,  as  one  of  its 
mail  agents  or  postal  clerks  in  charge  of  the  mail  to  be  car- 
ried from  Evansville  to  Louisville  on  defendant's  said  trains 
No.  3  and  No.  23 ;  that  on  said  day  defendant  accepted,  at 
the  city  of  Evansville,  United  States  mail  destined  for  the 
city  of  Louisville,  with  appellee  in  charge  thereof,  and  re- 
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ceived  and  took  said  mail,  with  appellee  in  charge,  on  said 
train  No.  3,  and  undertook  to  and  did  safely  transport  said 
mail  and  appellee  to  the  city  of  Huntingburg,  Indiana,  there 
to  be  transferred  from  said  train  No.  3  on  its  branch  line,  to 
train  No.  23  on  its  main  line;  that  appellee,  while  so  in 
charge  of  said  mail,  transferring  the  same  from  defendant's 
said  train  No.  3  to  train  No.  23,  and  while  using  appellant's 
platform  between  said  trains,  provided  for  that  purpose, 
among  others,  was  injured,  as  set  out  in  his  complaint. 
Such  facta  being  treated  as  found,  the  most  that  could  be 
said,  giving  to  appellant  the  advantage  of  a  construction 
of  said  answers  to  interrogatories  most  favorable  to  its 

8.  contention,  would,  be  that  the  answers  to  the  inter- 
rogatories were  inconsistent  and  contradictory,  but 

this  will  not  permit  them  to  override  the  general  verdict. 
Fitzmaurice  v.  Puterbaugh  (1897),  17  Ind.  App.  318,  323, 
45  N.  E.  524;  Davis  v.  Reamer  (1886),  105  Ind.  318,  323, 
4  N.  E.  857;  Shuck  v.  State,  ex  rel  (1893),  136  Ind.  63,  76, 
35  N.  E.  993.  These  answers  when  considered  in  connection 
with  the  theory  of  the  complaint  and  its  special  averments 
mentioned  herein,  to  us  seem  consistent  with  the  general 
verdict,  but  in  any  event  they  are  not  so  inconsistent  as  to 
entitle  appellant  to  a  judgment  thereon,  in  view  of  the  many 
and  different  announcements  of  the  Supreme  Court  and 
this  court,  indicating  the  presumptions  indulged  by  said 
courts  in  favor  of  the  general  verdict,  as  against  the  an- 
swers to  interrc^atories. 

Where   a  general  verdict  is  returned  with   answers   to 

special  interrogatories,  the  general  verdict  controls,  unless 

there  is  a  conflict  between  such  verdict  and  answers, 

9.  apparent  on  the  face  of  the  record,  which  is  irrecon- 
cilable on  any  theory  or  on  any  supposable  state  of 

facts  provable  under  the  issues,  whether  such  facts  were 
actually  proved  or  not.  Ohio,  etc,  R.  Co.  v.  Trowbridge 
(1890),  126  Ind.  391,  398,  26  N.  E.  64;  Evansville,  etc.,  R. 
Co.  V.  Marohn  (1893),  6  Ind.  App.  646,  653,  34  N.  E.  27; 
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IndianapoUs  Union  R.  Co.  v.  Neubacher  (1896),  16  Ind. 
App.  21,  64,  43  N.  E.  576,  44  N.  B.  669 ;  Shoner  v.  Pennsyl- 
vama  Co.  (1892),  130  Ind.  170,  181,  28  N.  B.  616,  29  N.  E. 
775;  Consolidated  Ston^  Co.  v.  Summit  (1899),  152  Ind. 
297,  304,  53  N.  E.  235. 

Many  other  announcements,  equally  favorable  to  the  gen- 
eral verdict  as  against  the  answers  to  interrogatories,  might 
be  quoted,  but  enough  has  been  indicated  to  require  an 
affirmance  of  this  judgment. 

Judgment  affirmed. 

Shea,  J.,  did  not  participate  in  any  ruling  herein. 

NcxrE.-— Rciwrted  In  98  N.  E.  375.  See,  also,  under  (3)  3  Cyc. 
080;  (5)  38  Cyc,  1030;  (6)  38  Cyc.  1909;  (7,  8,  9)  38  Cyc.  1927. 
On  the  question  of  tbe  liability  of  a  carrier  for  injury  to  mail 
clerk,  see  26  L.  R.  A.  (N.  S.)  1058;  6  Ann.  Cas.  683;  11  Ann. 
Cas.  882. 


AiLES  V.  Miller. 

[No.  7,935.     Filed  January  24,  1913.] 

1.  PBiNcn»AL  AND  SuBETY. — Creation  of  Contract, — Consideration, — 
Where  a  note  is  signed  by  a  surety  at  tbe  time  of  its  execution 
by  tbe  principal,  tbe  surety's  undertaking  will  be  deemed  to  be 
a  part  of  tbe  original  transaction  supported  by  the  consideration 
moving  to  the  principal  but  if  bis  undertaking  is  entered  into  at 
a  time  subsequent  to  tbe  execution  by  tbe  principal,  it  is  a  new 
contract,  and  not  binding  on  tbe  surety,  unless  supported  by  a 
new  consideration,    p.  282. 

2.  PBINCIPAL  AND  SuBETT. — Creation  of  Contract. — Ratification, — 
Where,  on  Ijorrowlng  monoy,  the  maker  of  tbe  note  told  the  payee 
that  his  father  w^ould  become  surety  thereon,  and  subsequently 
to  tbe  death  of  tbe  maker,  tbe  payee  presented  the  note  to  maker's 
father,  who  signed  same,  saying  that  if  the  son  had  signed  it  for 
bim  it  would  have  been  all  right,  and  that  be  would  sign  it  then 
just  the  same  as  if  the  son  were  living,  the  acts  of  the  father 
constituted  a  ratification  of  the  agreement  made  by  his  son  as  of 
tbe  date  wb^i  the  agreement  was  made,  and  rendered  him  liable 
as  surety,    p.  282. 

Prom   Boone    Circuit   Court;    James   V.    Kent,   Special 
Judge. 
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Action  by  Samuel  Ailes  against  Matthew  O.  Miller. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Reversed. 

Charles  M.  Zion,  for  appellant. 
B.  8.  Higgins,  for  appellee. 

Adams,  J. — ^Appellant  relies  for  reversal  of  the  judgment 
rendered  in  this  cause  on  an  exception  to  the  overruling  of 
his  motion  for  a  new  trial. 

The  evidence  shows  that  on  February  2,  1909,  Joseph 
S.  Miller  applied  to  appellant  for  a  loan  of  $420,  repre- 
senting that  he  had  immediate  use  for  that  amount  of 
money.  He  said  he  was  about  to  sell  a  carload  of  cattle, 
and  would  repay  the  loan  at  any  time.  He  further  said 
that  he  would  secure  the  note,  and  would  give  his  father, 
appellee,  as  surety  thereon.  Appellant  agreed  to  make  the 
loan,  and  at  once  gave  Miller  a  check  for  $420.  A  note  was 
then  prepared  by  appellant  at  the  direction  of  Miller,  pay- 
able one  day  after  date,  and  immediately  signed  by  Miller. 
Appellant  then  asked  Miller  whether  he  (appellant)  should 
retain  the  note  and  have  appellee  sign  it,  or  should  he 
(Miller)  take  the  note  and  secure  his  father's  signature  as 
surety  thereon,  to  which  Miller  replied:  **You  take  it, 
possibly  you  will  see  dad  before  I  will,  and  the  first  time 
you  see  him,  tell  him  to  sign  the  note.''  Appellant  agreed 
to  do  this.  About  six  weeks  later  Joseph  S.  Miller  died, 
up  to  which  time  appellant  had  not  been  able  to  see  appel- 
lee. A  few  days  after  the  death  of  Joseph  S.  Miller,  ap- 
pellant called  on  appellee  in  reference  to  becoming  surety 
on  said  note,  pursuant  to  the  agreement  between  appellant 
and  Joseph- S.  Miller.  Appellant  informed  appellee  that 
a  loan  of  $420  had  been  made  to  his  son,  and  also  informed 
appellee  of  the  agreement  between  appellant  and  appellee's 
said  son  in  reference  to  appellee  becoming  surety  on  his 
son's  note.  Appellant  said  he  had  come  over  to  see  ap- 
pellee and  ask  him  if  he  was  then  willing  to  carry  out  the 
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agreement  made  by  his  son,  and  become  surety  on  said  note, 
to  which  appellant  replied:  ''Yes,  I  will.  If  Joe  had 
signed  it  for  me  it  would  have  been  all  right.  I  will  sign  it 
now  just  the  same  as  if  Joe  was  living."  Appellee  then 
signed  the  note. 

The  only  question  presented  and  argued  by  the  parties 
in  their  briefs  is  whether  a  note  made  under  the  circum- 
stances shown  by  the  evidence  in  this  case  is  binding  on 
a  surety  who  was  not  present  at  the  time  of  making  the 
note,  who  knew  nothing  about  it  until  long  after  the  con- 
sideration passed  to  the  principal  and  after  the  maturity  of 
the  note,  and  who  received  no  new  consideration  at  the 
time  the  note  was  executed  by.  the  surety. 

It  is  earnestly  insisted  by  appellee  that  where  a  note  is 
signed  by  a  surety  at  the  time  of  its  execution,  the  under- 
taking by  the  surety  will  be  deemed  to  be  a  part  of 

1.  the  original  transaction,  and  supported  by  the  consid- 
eration moving  to  the  principal,  but  if  the  undertaking 

of  the  surety  is  entered  into  at  a  time  subsequent  to  the  ex- 
ecution by  the  principal,  it  is  a  new  contract,  and  is  not  bind- 
ing on  the  fiwrety,  unless  supported  by  a  new  consideration. 
In  support  of  this  principle  appellee  cites  the  following 
cases:  Bingham  v.  Kimball  (1861),  17  Ind.  396;  Crossan 
v.  May  (1879),  68  Ind.  242;  Clodfelter  v.  HuleU  (1880),  72 
Ind.  137;  Favorite  v.  Stidham  (1882),  84  Ind.  423;  Owens 
V.  Tague  (1892),  3  Ind.  App.  245,  29  N.  E.  784;  Brant  v. 
Barnett  (1894),  10  Ind.  App.  653,  38  N.  E.  421;  Wipper- 
man  v.  Hardy  (1897),  17  Ind.  App.  142,  46  N.  E.  537.  No 
one  will  question  the  foregoifag  as  being  a  correct  statement 
of  the  law,  and  fully  supported  by  the  cases  cited ;  but  we 
do  not  think  the  rule  announced  can  be  held  to  apply  to 
the  facts  before  us. 

It  is  true  that  the  principal  had  received  the  full  con- 
sideration, had  signed  the  note,  and  put  the  same  in- 

2.  to  the  possession  of  appellant  for  the  purpose  of  secur- 
ing the  signature  of  appellee  lonsr  before  the  note 
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was  pres^ited  to  appellee.  But  the  agreement  of  the 
principal  to  give  his  father  as  security  on  the  note  was  not 
consummated  until  the  note  was  actually  signed  by  appellee. 
While  appellee  was  not  a  party  to  the  agreement,  and 
knew  nothing  of  it  until  the  note  was  presented  to  him, 
such  facts  do  not  relieve  him  from  the  burden  assumed. 
He  was  not  compelled  to  ratify  and  carry  out  his  son's 
agreement.  He  could  have  repudiated  the  agreement,  but 
he  did  not  do  so.  On  the  contrary,  with  full  knowledge  of 
the  same,  he  said  to  appellant  that  if  his  son  had  signed  his 
name  to  the  note  it  would  have  been  all  right,  and  that  he 
would  sign  it,  the  same  as  if  his  son  were  living.  We 
think  but  one  construction  can  be  placed  on  this  state- 
ment— ^that  of  affirmance  and  ratification  of  his  son's  agree- 
ment, as  of  the  date  when  made. 

We  have  been  unable  to  find  any  case  in  this  State  where 
the  facts  are  identical  with  the  facts  before  us,  but  we 
think  the  law  is  well  settled  by  the  text-books  and  adjudi- 
cated cases  in  other  jurisdictions.  In  1  Brant,  Suretyship 
and  Ouaranty  (3d  ed.)  §24,  it  is  said:  ''A  principal  signed 
an  undertaking,  and  at  the  time  it  was  agreed  between 
the  principal  and  creditor  that  certain  other  parties  should 
sign  it  as  sureties.  The  writing  was  delivered  by  the  prin- 
cipal to  the  creditor  when  it  was  signed,  and  the  creditor 
afterwards  and  at  another  time  presented  it  to  the  sureties 
who  signed  it,  and  it  was  held  that  they  were  bound.*' 
This  refers  to  the  case  of  WilUcms  v.  Perkins  (1860),  21 
Ark.  18,  wherein  that  court  said:  ** Although  the  signa- 
tures of  the  principal  obligors  were  procured  at  one  time, 
and  those  of  the  sureties  afterwards,  nevertheless,  in  con- 
templation of  law,  their  promises  were  contemporaneous, 
and  formed  a  part  of  one  and  the  same  general  transaction ; 
and  the  same  consideration  which  supports  the  promise  of 
the  one  also  supports  that  of  the  other." 

In  Winders  v.  Sperry  (1892),  96  Cal.  194,  31  Pac.  6, 
the  court  said:    ''It  is  true,  in  general,  that  one  who  adds 
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his  signature  to  a  promissory  note  after  its  execution  and 
delivery  is  not  bound  unless  there  is  a  new  consideration. 
But  this  is  not  that  case.  The  execution  and  delivery  were 
not  complete  until  it  was  signed  by  i^pellant.  But  if 
we  are  bound  to  conclude  that  it  had  been  executed  and 
delivered  as  to  one  of  the  maken»,  there  was  a  consideration 
for  the  subsequent  signature  of  the  appellant^  As  the 
contract  was  that  he  should  sign  the  note,  and  the  note  was 
accepted  only  upon  that  understanding,  the  payee  could 
have  cancelled  it  or  tendered  it  back  if  appellant  had  re- 
fused to  sign,  and  maintained  a  suit  at  once  for  his  money. ' ' 

In  Deposit  Bank,  etc.,  v.  Peak  (1901),  110  Ky.  579,  62 
S.  W.  268,  96  Am.  St  466,  it  was  held  that  a  surety  cannot 
escape  liability  on  the  ground  that  his  undertaking  was 
without  consideration,  because  he  signed  the  note  after  its 
delivery  to  the  payee,  where  the  note  had  been  accepted  on 
condition  that  he  should  sign  it. 

In  Bowen  v.  Thwing  (1894),  56  Minn.  177,  57  N.  W.  468, 
the  court  said:  '^It  is  true  that  the  agreement  that  the 
surety  should  sign  in  this  case  was  not  made  with  her,  and 
until  she  signed  she  was  in  no  way  bound  by  it ;  but,  as  any 
one  who  executes  a  contract  binding  on  its  face  must  be 
presumed  to  do  so  in  order  to  bind  himself,  her  signing 
must,  if  necessary  to  bind  her,  be  referred  to  what  took 
place  when  the  note  had  its  inception — to  the  agreement 
then  made  by  the  principal  that  she  should  sign.  In  sign- 
ing, she  in  fact  carried  out  that  agreement,  and  she  must  be 
conclusively  presumed  to  have  so  intended  when  she  signed 
— to  have  intended  to  carry  out  any  agreement  with  respect 
to  her  signing  which  the  principal,  who  requested  her  to 
sign,  had  made.'* 

In  Smith  v.  Molleson  (1896),  148  N.  Y.  241,  42  N.  E.  669, 
the  court  held  that  where  a  building  contract  is  entered 
into  on  the  contractor's  promise  to  furnish  a  bond  as  a 
guaranty  of  faithful  performance,  it  becomes  complete  and 
binding  on  the  other  party  thereto  only  on  delivery  of  the 
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bond,  and  the  mutual  obligations  imposed  on  the  parties 
furnish  a  consideration  for  the  bond,  even  if  it  is  not  given 
until  after  the  execution  and  delivery  of  the  contract^  and 
after  the  contractor  has  entered  on  its  performance. 

In  Hawkes  v.  Phillips  (1856),  7  Gray  (Mass.)  284,  it  was 
held  that  one  not  a  party  to  a  promissory  note,  who,  after 
its  delivery  to  the  payee,  indorses  the  same,  pursuant  to  an 
agreement  made  with  the  payee  before  the  making  of  the 
note,  and  without  the  maker's  knowledge,  is  liable  on  the 
note  as  a  joint  promissor. 

Steers  v.  Holmes  (1890),  79  Mich.  430,  44  N.  W.  922, 
was  in  some  respects  similar  to  the  case  at  bar.  In  that 
case,  a  sale  of  personal  property  was  made  by  the  vendor 
on  an  expectancy  that  a  brother  of  the  vendee  would  sign 
his  note  given  for  the  same,  of  which  fact  the  brother  had 
notice,  having  been  asked  by  the  vendee  if  he  would  sign 
the  note,  and  although  he  did  not  promise  to  sign  it,  told 
his  brother  he  ''would  see  about  it."  After  the  note  was 
signed  by  the  principal,  the  payee  took  it  to  the  brother  of 
the  principal,  and  asked  him  to  sign  it,  saying,  ''I  expect 
your  .brother  spoke  to  you  about  this."  Without  making 
any  reply,  the  brother  took  the  note  and  signed  it.  The 
court  said  on  page  439:  ''Eoiowing,  as  he  did,  that  plaiu* 
tiff  expected  him  to  sign  the  note  as  security  for  the  pay- 
ment of  the  sum  mentioned  therein,  and  signing  it  as  he 
did,  his  act  furnished  a  sufficient  consideration;  and  it 
would  make  no  difference  in  his  liability  upon  it  whether 
he  signed  before  or  after  the  property  passed.  He  would 
be  considered  in  law,  as  well  as  in  justice,  as  having  placed 
his  name  on  the  note  at  the  time  it  ^  bears  date,  if  that 
should  be  necessary  to  give  effect  to  his  engagement." 
See,  also,  Moies  v.  Bird  (1814),  11  Mass.  •436,  6  Am.  Dec. 
179;  Childs  v.  Wyman  (1857),  44  Me.  433,  69  Am.  Dec. 
Ill;  McNaught  v.  McClaughry  (1870),  42  N.  Y.  22,  1  Am. 
Rep.  487;  Standley  v.  Miles  &  Adams  (1858),  36  Miss.  434, 
We  think  the  foregoing  authorities  conclusively  show  that 
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appellee  waA  liable  on  the- note  in  suit  as  a  surety.  The 
decision  of  the  court  was  therefore  not  sustained  by  the 
evidence,  and  was  contrary  to  law. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
Boone  Circuit  Court,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

Note. — Reported  In  100  N.  E.  475.  As  to  when  au  apparent 
lirincipal  luuy  show  himself  to  be  a  surety,  see  17  Am.  Dee.  416. 


Clinb  V.  Strong  et  al. 

[No.  7,789.     Filed  January  28,  1913.] 

1.  Specific  Perform ance.  —  Contracts  Enforceable,  —  Courts  of 
equity  will  decree  the  8|)eclflc  performance  of  a  contract  only 
when  it  is  for  an  adequate  consideration,  and  is  in  writing,  cer- 
tain anil  definite  in  all  its  provisions^  fair  and  mutual  in  its 
terms,  and  is  capable  of  being  performed,    p.  287. 

2.  Specific  Performance. — Contract  tor  Sale  of  Real  Estate, — 
8utlUHency. — Right  to  Enforce. — A  letter  from  a  real  estate 
SLgency  stating  that  It  has,  from  the  owner  of  certain  real  estate, 
an  agreement  to  accept  a  certain  sum  for  same,  if  taken  on  or 
before  a  certain  date,  that  it  was  obtained  after  an  offer  made 
by  the  addressee,  and  that  the  agency  would  be  glad  to  hold  the 
offer  open  for  the  addressee's  account  until  the  date  specified, 
together  with  the  addressee's  written  acceptance,  and  the 
agency's  receipt  for  one  dollar  as  earnest  money,  does  not  con- 
stitute a  contract  capable  of  being  si^ecifically  enforced  in  a 
court  of  equity,  since  it  is  uncertain  as  to  terms  and  time  of  pay- 
ment and  assumption  of  liens,  and  is  susceptible  ot  being  con- 
strued as  merely  an  option,    p.  288. 

3.  Specific  Performance. — Contracts  Enforceable. — In  snlts  for 
si)ecific  performance,  the  equitable  doctrine  is  that  the  enforce- 
ment must  be  mutual,  and  before  a  vendee  is  entitled  to  specific 
performance,  the  vendor  must  likewise  be  able  to  compel  the 
acceptance  of  a  deed  and  the  payment  of  the  stipulated  con- 
sideration,   p.  290. 

Prom  Superior  Court  of  Marion  County  (76,511) ;  Vinson 
Carter,  Judge. 
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Action  by  Benjamin  F.  Cline  against  Wendell  M.  Strong 
and  others.  From  a  judgment  for  defendants,  the  plaintiff 
appeals.    Affirmed, 

John  0.  Spahr,  James  A,  Ross  and  Harding  dk  Hovey,  for 
appellant. 

Whitcomb,  Douden  &  Stout,  for  appellees. 

Ibach,  C.  J. — Appellant  sued  appellees  to  enforce  the 
specific  performance  of  a  written  contract  for  the  sale  of 
certain  real  estate  located  in  the  city  of  Indianapolis,  and 
to  compel  the  execution  of  a  deed  therefor.  The  amended 
complaint  of  one  paragraph  was  tested  by  a  demurrer,  and 
held  to  be  insufficient  by  the  trial  court  The  ruling  on 
this  demurrer  presents  the  only  ground  for  contention  here. 

This  is  an  eqmtable  action,  and  in  cases  like  this  it  has 

been  uniformly  held,  and  it  is  well  understood,  that  courts 

of  equity  will  decree  a  specific  performance  only 

1.  when  the  contract  is  in  writing,  is  certain  and  defi- 
nite in  all  its  provisions,  is  fair  and  mutual  in  its 
terms,  is  for  an  adequate  consideration,  and  is  capable  of 
being  performed.  In  the  case  of  Colson  v.  Thompso^i 
(1817),  2  Wheat.  •336,  340,  4  L.  Ed.  253,  quoted  by  our 
Supreme  Court  in  Burke  v.  Mead  (1902),  159  Ind.  252,  257, 
64  N.  E.  880,  the  court  announces  the  rule  in  this  language : 
"The  contract  which  is  sought  to  be  specifically  executed, 
ought  not  only  to  be  proved,  but  the  terms  of  it  should  be  so 
precise  as  that  neither  party  could  reasonably  misunder- 
stand them.  If  the  contract  be  vague  or  uncertain,  or  the 
•  evidence  to  establish  it  be  insufficent,  a  court  of  equity  will 
not  exercise  its  extraordinary  jurisdiction  to  enforce  it,  but 
will  leave  the  party  to  his  legal  remedy.'' 

If  we  find  that  there  is  such  certainty  in  the  language  of 
the  writing  relied  on  here  as  to  leave  the  intention  of  the 
parties  clear  and  definite  respecting  the  substantial  terms 
of  the  contract,  and  also  the  other  necessary  qualities  are 
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found  therein,  then  the  case  becomes  one  for  specific  per- 
formance, but  if  such  contract  is  in  any  essential  particular 
incomplete,  uncertain  or  ambiguous,  then  it  will  not  be  q>e- 
cifically  enforced  in  equity,  and  the  party  will  be  left  to 
his  legal  remedy.  If  this  were  not  the  rule,  courts  might 
enforce  precisely  what  the  parties  never  intended  or  con- 
templated. See  6  Pomeroy,  Eq.  Jurisp.  §764 ;  Van  Dyke  v. 
Norfolk,  eic.y  R.  Co,  (1911),  112  Va.  835,  72  S.  E.  659; 
Krum  V.  Chamberlain  (1898),  57  Neb.  220,  77  N.  W.  665; 
Taylor  v.  Williams  (1869),  45  Mo.  80;  Mossie  v.  Cyrus 
(1912),  61  Or.  17,  119  Pac.  485  and  624;  Wilks  v.  Bums 
(1882),  60  Md.  64. 

We  quote  from  the  complaint  so  much  of  it  as  appellant 
insists  sets  out  a  contract  entitling  him  to  the  relief  prayed 

for:    **That  prior  to  said  date,  said  defendant,  Wen- 
2.    dell  M.  Strong,  engaged  and  employed  C.  P.  Sayles 

&  Company,  a  real  estate  brokerage  firm  of  the  City 
of  Indianapolis,  Indiana,  as  his  agents,  to  sell  said  above 
described  real  estate  and  to  procure  for  him  a  purchaser 
therefor  for  the  sum  of  six  thousand  dollars,  and  that  said 
agents  and  brokers  were  authorized  and  directed  by  said 
defendant  to  make  a  sale  of  said  real  estate  and  to  procure 
a  binding  contract  with  some  person  for  the  purchase  of 
the  same,  or  to  accept  an  offer  of  six  thousand  dollars  for 
said  real  estate.  That  thereafter,  to  wit,  on  the  26th  day  of 
May,  1908,  said  defendant,  Wendell  M.  Strong,  by  and 
through  his  said  duly  authorized  agents  and  brokers,  made, 
executed  and  delivered  to  this  plaintiff  the  following  written 
proposition,  an  instrument  for  the  sale  of  said  real  estate,' 
which  said  proposition  was  afterwards,  to  wit,  on  the  13th 
day  of  June,  1908,  duly  accepted  in  writing  by  plaintiff, 
and  the  sum  of  one  dollar  was  paid  by  plaintiff  to  said 
defendant  as  a  part  of  the  purchase  price  for  said  real  estate, 
which  said  proposition  so  made  by  said  defendant  and  the 
acceptance  thereof,  as  aforesaid,  is  in  the  words  and  figures 
as  follows; 
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'Indianapolis,  Indiana,  May  26,  1908; 

B.  P.  Cline,  Esq., 

City. 
Dear  Sir: — 

'  We  have  from  the  owner  of  lots  1,  2,  3,  4,  5,  6,  in 
block  1 ;  lots  3,  4,  5,  6,  7,  8,  16,  17,  18, 19, 20, 21,  and  22 
in  block  3 ;  lots  4,  5,  12,  13,  14,  17,  18,  19,  20,  21,  and 
22  in  block  8 ;  lots  1,  2,  3,  4,  5,  6,  23,  24,  25,  26,  27  and 
28  in  block  7,  all  in  Cleveland's  addition  City  of  In- 
dianapolis, Indiana,  an  agreement  to  accept  the  sum  of 
six  thousand  ($6000)  dollars  for  said  lots  if  taken  on 
or  before  June  22nd,  1908.  As  this  oflEer  was  obtained 
after  an  oflPer  made  by  you  for  said  lots,  we  will  be 
pleased  to  hold  this  open  for  your  account  until  this 
date.  [Signed]  C.  P.  Sayles  &  Co. 

I  hereby  accept  the  above  proposition  June  12th,  08. 

[Signed]  Benj.  P.  Cline. 

Received  of  Benjamin  P.  Cline   ($1.00)   as  earnest 
money  on  the  above  proposition,  June  12,  1908. 

[Signed]   C.  P.  Sayles  &  Co.'  '' 

The  terms  of  this  writing,  when  considered  as  a  contract, 
are  so  indefinite  and  the  form  of  the  acceptance  so  doubtful 
that  it  ought  not  to  be  specifically  enforced  in  a  court  of 
equity.  We  are  unable  to  say  whether  the  language  of  the 
letter  is  sufficiently  definite  and  certain  to  constitute  a  prop- 
osition for  an  actual  sale  of  the  lots  mentioned  therein,  or 
whether  thereby  merely  an  option  to  purchase  was  extended 
to  appellant;  nor  are  we  able  to  say  that  by  the  terms  of 
the  so-called  acceptance  appellant  bound  himself,  by  such  a 
memorandum  as  is  required  by  the  statute  of  frauds,  to 
purchase  appellee's  real  estate,  in  such  certain  terms  that 
appellee  could  have  obtained  a  decree  of  specific  perform- 
ance against  appellant  if  he  failed  to  pay  the  consideration 
and  accept  a  deed.  We  are  also  unable  to  determine  what 
force  or  efiEect  is  to  be  given  the  receipt  for  $1,  executed  by 
the  real  estate  agents,  when  considered  in  connection  with 
the  other  writings  heretofore  set  out.  Whether  such  pay- 
ment shows  that  appellant  intended  thereby  to  enter  into 
Vol.  52—19 
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a  binding  contract  for  the  purchase  of  the  lots,  or  whether 
it  was  paid  merely  in  consideration  of  the  agreement  on 
the  part  of  such  agenta  to  hold  the  proposition  contained 
in  the  letter  open  for  him  for  some  days,  remains  a  ques- 
tion of  much  doubt  and  uncertainty.  There  are  too  many 
details,  such  as  time  of  payment,  amount  of  payment,  terms 
of  payment,  assumption  of  liens,  if  any,  and  many  others, 
which  are  not  within  the  authority  of  a  real  estate  agent  to 
arrange  for,  but  which  are  essential  to  show  certainty  in  the 
contract,  and  mutuality  of  the  parties,  which  are  entirely 
left  to  conjecture,  and  are  wholly  unprovided  for  by  the 
parties  themselves,  so  that  it  is  not  possible  to  determine 
what  was  their  real  intent  and  purpose. 

Appellant  might  contend,  and  such  contention  might  well 
be  supported,  if  he  himself  were  sued,  that  he  never  agreed 
in  writing  to  purchase  the  property  in  suit,  but  that  his 
sole  intention  was,  when  he  paid  $1  and  accepted  the  prop- 
osition, to  obtain  from  the  agents  a  number  of  days  within 
which  he  himself  might  obtain  purchasers  for  the  property 
at  a  profit  to  him,  as  soon  as  he  would  obtain  a  deed  to 
himself  therefor,  or  to  acquire  sufficient  time  to  determine 
for  himself  the  advisability  of  making  the  purchase  for  any 
purpose.  In  short,  appellant,  if  sued  for  an  enforcement 
of  the  agreement,  might  quite  properly  insist,  in  view  of 
the  uncertainty  of  the  language  of  the  writings,  that  he 
sought  and  obtained  for  $1  a^  option  to  purchase  the  lots 
before  June  22,  1908,  and  that  he  declined  to  avail  himself 
of  the  opportunity  to  consummate  such  purchase. 

The  equitable  doctrine  in  such  cases  is  that  the  enforce- 
ment of  contracts  must  be  mutual,  and  before  the  vendee 
is  entitled  to  a  specific  performance,  his  vendor  must 

3.  likewise  be  able  in  equity  to  compel  the  acceptance 
of  a  deed  and  the  payment  of  the  stipulated  con- 
sideration. Migatz  v.  Stieglitz  (1906) ,  166  Ind.  361 ;  26  Am. 
and  Eng.  Ency.  Law  (2d  ed.)  106,  and  cases  cited. 
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The  conclusion  which  we  have  reached  on  this  proposi- 
tion makes  it  unnecessary  for  us  to  consider  the  remaining 
questions  presented  by  appellant,  in  which  he  insists  that  the 
agreement  should  be  specifically  enforced,  and  that  the  de- 
murrer should  have  been  overruled. 

While  we  give  to  appellant  the  benefit  of  all  the  facts 
well  pleaded  in  his  amended  complaint,  to  which  he  is  en- 
titled on  a  demurrer,  yet  he  has  not  set  out  a  completed 
contract  with  that  degree  of  certainty  and  definiteness  which 
the  general  principles  of  specific  performance  require,  for 
it  does  not  appear  that  the  minds  of  the  parties  met  on 
the  essential  particulars  of  any  contract  with  that  degree  of 
certainty  which  is  necessary  to  enable  the  court  to  deter- 
mine with  any  sort  of  accuracy  what  the  parties  intended. 

The  demurrer  was  properly  sustained,  and  the  judgment 
is  affirmed. 

Note.— Reported  in  100  N.  E.  5G9.  See,  also,  under  (1)  36  Cye. 
r.S7,  009,  612;  (2)  36  Cye.  587,  507;  (3)  36  Cyc.  622.  As  to  the 
certainty  necesHary  in  a  contract  to  warrant  a  decree  for  its 
specific  performance,  see  26  Am.  Dec.  661 ;  140  Am.  St.  58.  For  a 
discussion  of  the  specific  performance  of  optional  contracts,  see 
1  Ann.  Cas.  990;  12  Ann.  Gas.  90;  Ann.  Cas.  1913  A  362. 


Paul,  Executor,  v.  Snyder. 

[No.  7,806.    Filed  January  28,  1913.] 

1.  Wills. — Contract  to  Bequeath  or  Deviae, — Evidence, — Sufflcien- 
cy, — Evidence  showing  that  shortly  after  plaintiff  moved  onto  the 
farm  of  decedent,  he  and  the  decedent  went  together  to  a  justice 
of  the  peace,  where  a  will  was  prepared  by  decedent  by  which  he 
devised  and  bequeathed  to  plaintiflT  and  his  heirs  all  his  real  and 
personal  property,  and  that  at  tliat  time  decedent  said  he  wanted 
plaintiff  and  his  heirs  to  have  his  property,  that  he  loved  plain- 
tiff and  his  children  and  wanted  them  to  have  his  farm,  and 
that  he  wanted  plaintiff  to  come  and  run  it  until  he  died  and 
take  care  of  him  in  his  old  age,  was  sufiicient  to  warrant  the  Jury 
in  drawing  an  inference  that  the  will  was  made  in  consideration 
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of  an  agreement  on  the  pert  of  plaintiff  to  move  on  decedent^s 
farm  and  run  it  so  long  as  decedent  lived,  and  to  take  care  of 
him  In  his  old  age.    p.  293. 

2.  Appeal.  —  Reviar.  —  Evidence.  —  Verdict.  —  Conclusivenens, 
— Where  the  evidence  is  of  such  a  character  that  opposite  infer- 
ences may  reastoimbly  be  drawn  therefrom,  a  finding  by  the  jury 
of  a  fact,  sustained  by  either  of  such  Inferences,  Is  supported  by 
evidence  and  will  not  be  disturbed  on  appeal,    p.  294. 

3.  Wills. — Contracts  to  Bequeath  or  Devise. — Breach, — Remedy, — 
Where  a  person  has  fully  performed  his  contract  to  i)erform  serv- 
ices and  board  and  care  for  another  during  his  lifetime,  in  con- 
sideration of  the  other's  promise  to  will  all  his  property  to  him, 
he  mny,  upon  the  failure  of  the  other  party  to  leave  such  a  will 
in  force  at  his  death,  recover  as  damages  for  such  breach  the 
reasonable  value  of  the  services  rendered  under  such  contract 
p.  295. 

4.  Limitation  op  Actions. — Accrual  of  Cause  of  Action, — Breach 
of  Contract  to  Bequeath  or  Devise, — Where  a  person  fully  per- 
forms his  contract  to  perform  services  and  to  board  and  care  for 
another  during  his  lifetime.  In  consideration  of  the  other's  promise 
to  win  all  his  property  to  him,  and  the  other  party  falls  to  leave 
such  a  will  in  force  at  his  death,  the  breach  occurs  immediately 
prior  to  his  death,  at  which  time  the  cause  of  action  accrues  and 
the  statute  of  limitations  begins  to  run.    p.  295. 

5.  Limitation  op  Actions. — Accrual  of  Cause  of  Action^ — Breach 
of  Contract  to  Bequeath  or  Devise. — Where  a  party  who  has 
agreed  to  will  all  his  property  to  another,  in  consideration  of 
the  other's  services  in  running  his  farm  and  providing  him  board 
and  care  during  life,  prevents  performance  on  such  person's  i>art 
by  so  mistreating  him  that  he  is  compelled  to  abandon  his  efforts 
to  perform,  the  contract  is  terminated  at  the  time  of  such  aban- 
donment and  thereupon  the  statute  of  limitations  begins  to  run 
against  the  right  of  action  for  the  value  of  services  rendered  un- 
der the  contract,    p.  296. 

From  Carroll  Circuit  Court;  James  P.  Wason,  Judge. 

Action  by  Cary  Snyder  against  Earl  P.  Paul,  executor  of 
the  will  of  Jeremiah  Snyder,  deceased.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Reversed, 

Boyd  cfe  Julien,  for  appellant. 

Charles  R,  Pollard  and  James  0,  Obear,  for  appellee. 

Lairt^  J. — Appellee  filed  a  claim  against  the  estate  of 
Jeremiah  Snyder,  deceased,   in  which  he  alleged  that  he 
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lived  on  the  farm  of  decedent  from  February,  1897,  to 
November,  1898,  during  which  time  he  furnished  board  and 
performed  services  for  decedent,  and  provided  materials  for 
the  construction  of  improvements  to  the  farm.  An  itemized 
statement  of  the  materials  provided,  the  services  rendered, 
and  the  board  and  care  furnished  is  set  out  in  the  claim, 
and  it  is  alleged  that  all  of  the  items  set  out  were  provided 
and  furnished  at  the  special  instance  and  request  of  dece- 
dent, under  a  contract  whereby  decedent  agreed  to  pay  there- 
for by  the  execution  of  a  will,  by  the  terms  of  which  he 
would  devise  and  bequeath  to  the  claimant  all  the  real 
estate  and  personal  property  of  which  he  was  the  owner. 
It  is  further  alleged  that  on  February  5,  1897,  a  will  was 
executed  in  accordance  with  the  terms  of  such  contract,  but 
that  it  was  afterward  revoked  by  said  decedent,  without 
the  knowledge  or  consent  of  claimant,  and  that  decedent 
died  on  March  4,  1909,  without  having  paid  claimant  and 
without  having  made  any  provision  by  will  for  the  payment 
of  the  indebtedness  due  him. 

A  trial  resulted  in  a  verdict  for  appellee.  Apgellant's 
motion  for  a  new  trial  w^as  overruled,  and  judgment  ren- 
dered on  the  verdict.  Several  errors  are  assigned  on  appeal, 
but  the  only  one  presented  by  appellant's  brief  is  the  action 
of  the  court  in  overruling  the  motion  for  a  new  trial. 

The  first  contention  of  appellant  is  that  the  evidence 

wholly  fails  to  establish  the  contract  set  out  in  the  complaint. 

It  is  true  that  there  is  no  direct  evidence  of  any  ne- 

1.  gotiations  between  appellee  and  Jeremiah  Snyder 
resulting  in  the  contract  alleged,  but  the  evidence 
shows  that  appellee  and  his  wife  moved  on  the  farm  of  de- 
cedent in  February,  1897,  and  that  shortly  after,  appellee 
and  decedent  went  together  to  a  justice  of  the  peace,  where 
a  will  was  prepared  by  Jeremiah  Snyder,  by  which  he 
devised  and  bequeathed  to  Gary  Snyder  and  his  heirs  all 
of  his  real  and  personal  property.     The  evidence  further 


294  APPELLATE  COURT  OP  INDIANA, 

Paul  r.  Snyder-4>2  Ind.  App.  291. 

shows  that  decedent  said  at  the  time  of  making  the  will 
that  he  wanted  Gary  Snyder  and  his  heirs  to  have  his  prop- 
erty, that  he  loved  Gary  and  loved  hia  children,  and  wanted 
them  to  have  his  farm,  and  that  he  wanted  Gary  to  come  and 
run  it  until  he  (decedent)  died,  and  take  care  of  him  in 
his  old  age. 

The  fact  that  the  will  was  executed  about  the  time  ap- 
pellee moved  to  the  farm  of  decedent,  when  considered  in 
connection  with  the  statements  made  by  decedent  at  the 
time,  and  the  services  performed  by  appellee,  as  shown  by 
the  evidence,  was  sufficient  to  justify  the  jury  in  drawing 
an  inference  that  the  will  was  made  in  consideration  of  an 
agreement  on  the  part  of  appellee  to  move  on  the  farm, 
and  run  it  so  long  as  decedent  lived,  and  to  take  care  of 
him  in  his  old  age.  The  jury  evidently  did  infer  such  a 
contract  from  the  evidence,  and  while  it  is  possible  that  an 
opposite  inference  might  have  been  drawn  from  the  evi- 
dence, the  one  drawn  by  the  jury  is  certainly  legitimate 
and  reasonable.     Where  the  evidence  is  of  such  a 

2.  character  that  opposite  inferences  may  reasonably 
be  drawn  therefrom,  a  finding  by  the  jury  of  a  fact 
sustained  by  either  of  such  inferences  is  supported  by  evi- 
dence and  will  not  be  disturbed  on  appeal.  Siebe  v.  Heil- 
man  (1906),  38  Ind.  App.  37,  77  N.  E.  300;  Knoefel  v. 
AikifiB  (1907),  40  Ind.  App.  428,  81  N.  E.  600. 

The  statute  of  limitations  was  relied  on  as  a  defense  at  the 
trial  of  this  case,  and  it  is  asserted  on  appeal  that  the  evi- 
dence shows  without  dispute  that  the  right  of  action  in 
favor  of  appellee  accrued  more  than  six  years  before  this 
action  was  commenced.  Both  parties  to  this  appeal  agree 
that  the  evidence  shows,  without  conflict,  that  appellee 
moved  away  from  the  farm  of  Jeremiah  Snyder  in  Novem- 
ber,  1898,  and  that  the  items  sued  for  were  all  furnished 
and  provided  prior  to  that  date.  Appellant  contends  that 
the  right  of  action  in  favor  of  appellee  accrued  at  the  time 
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he  left  the  farm  and  ceased  to  render  services  or  to  provide 
board  under  the  contract,  while  appellee  claims  that  the 
contract  to  pay  him  by  executing  a  will  in  his  favor  was 
a  contract,  to  pay  at  the  date  of  the  death  of  decedent,  and 
that  his  right  of  action  for  services  rendered  under  such 
agreement  did  not  accrue  until  that  date. 

The  contract,  which  the  evidence  in  this  case  tends 

3.  to  establish,  was  to  the  effect  that  Gary  Snyder  should 
live  on  the  farm  and  run  it  so  long  as  Jeremiah 
Snyder  lived,  and  that  during  that  time  he  would 

4.  board  the  latter,  and  care  for  him  in  his  old  age.  In 
consideration  of  these  services  to  be  so  rendered  by 

appellee,  Jeremiah  Snyder  was  to  will  all  his  property  to 
appellee  and  his  heirs.  If  this  contract  had  subsisted  un- 
broken by  either  party  until  the  death  of  Jeremiah  Snyder, 
and  if  he  had  complied  with  its  terms  by  executing  his  will 
in  accordance  therewith,  appellee  would  have  received  the 
compensation  for  his  services  at  that  time.  Jeremiah  Snyder 
had  his  entire  lifetime  in  which  to  x>erform  his  part  of  the 
contract,  and  this  he  might  have  done  by  executing  his  will 
in  accordance  with  his  promise,  and  leaving  it  unrevoked 
until  his  death.  If  appellee  had  fully  performed  the  con- 
tract on  his  part,  and  decedent  had  broken  it  by  failing  to 
leave  such  a  will  in  force  at  his  death,  appellee  would  have 
been  entitled  to  recover,  as  damages  for  such  breach,  the 
reasonable  value  of  the  services  rendered  under  such  con- 
tract. In  suoh  a  case  the  breach  of  contract  which  gives  rise 
to  a  cause  of  action  occurs  immediately  prior  to  the  death 
of  the  party  who  has  agreed  to  leave  the  property  by  will, 
and  the  cause  of  action  accrues  at  that  time,  and  the  statute 
of  limitations  runs  from  the  date  of  death.  Purviance  v. 
Purvi4mce  (1896),  14  Ind.  App.  269,  42  N.  B.  864;  Riddle 
V.  Backui  (1874),  38  Iowa  81;  HuU  v.  Thorn  (1909),  82 
Conn.  647,  74  AtL  925. 
In  this  case,  however,  the  evidence  most  favorable  to  ap- 
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pellee  shows  that  Jeremiah  Snyder  committed  a  breach  of 
the  contract  on  his  part  more  than  ten  years  before 
5.  his  death,  by  so  mistreating  appellee  and  his  wife  as 
to  make  it  impossible  for  appellee  to  perform  the  eon- 
tract  on  his  part,  and  that,  by  reason  of  the  misconduct  of 
decedent,  appellee  was  compelled  to  abandon  his  efforts  to 
perform  the  contract  on  his  part  and  to  move  away  from 
the  farm,  which  he  did  in  November,  1898.  In  view  of 
these  facts,  we  think  that  the  contract  was  terminated  by 
breach  in  November,  1898,  and  that  appellee's  right  of  action 
to  recover  for  the  value  of  the  services  rendered  up  to  the 
time  of  such  breach  accrued  at  that  time.  In  such  a  case, 
the  statute  of  limitations  runs  from  the  date  of  the  termina- 
tion of  the  contract  by  breach.  Bonesteel  v.  Van  Eiten 
(1880),  20  Hun  (N.  Y.)  468;  Henry  v.  Rawell  (1900),  64 
N.  Y.  Supp.  488,  31  Misc.  384;  Taggart  v.  Tevwnny  (1891), 
1  Ind.  App.  339,  27  N.  E.  511;  Wood,  Limitations  (2d  ed.) 
§120.  We  quote  the  following  language  of  the  court  in  the 
case  first  cited:  **The  contract  between  these  parties,  if 
any  existed,  was  at  an  end  in  1859.  The  defendant's  testa- 
tor had  terminated  it  with  offensive  language  and  driven  the 
plaintiff  from  his  house.  There  was  a  breach  of  the  con- 
tract by  the  father.  He  would  not  allow  plaintiff  to  earn 
the  wages  agreed  upon.  By  such  breach  of  the  contract,  by 
such  refusal  to  perform,  the  father  became  liable  to  plain- 
tiff for  the  value  of  the  services  already  rendered.  The 
plaintiff  could  have  brought  his  action  for  his  damages  im- 
mediately.'' In  the  ca«^'  of  Henry  v.  Rowell,  supra,  the 
court  used  the  following  language:  "It  needs  to  be  kept  in 
mind  that  this  case  is  not  like  cases  where  the  agreement 
Avas  only  a  general  one  to  make  fair  compensation  by  will 
for  such  services  as  might  be  or  were  to  be  rendered,  the 
amount  of  the  compensation,  and  sometimes  the  leng^  or 
extent  of  the  services,  not  being  fixed  by  the  agreement ;  s.s 
in  Patterson  v.  Pattentm  [1816],  13  Johns  *379,  Marii7i  v. 
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Wfight's  Admrs,  [1835],  13  Wend.  •460,  28  Am.  Dec.  468; 
Reynolds  v.  Robinson  [1876],  64  N.  Y.  589;  and  ColUer  v. 
RutUdge  [1892],  136  N.  Y.  621,  32  N.  B.  626.  In  such 
cases  the  only  breach  that  can  occur  is  the  failure  of  the 
decedent  to  leave  a  will  providing  for  an  adequate  compen- 
sation ;  unless,  indeed,  he  gives  notice  in  his  lifetime  of  a  re- 
pudiation of  the  contract,  and  of  his  refusal  to  make  com- 
pensation by  will,  in  which  case  a  cause  of  action  for  the 
value  of  the  services  rendered  accrues  immediately." 

No  contract  to  compensate  appellee  by  will  for  such  serv- 
ices as  he  might  render  at  any  time  during  the  lifetime  of 
Jeremiah  Snyder  can  reasonably  be  inferred  from  the  evi- 
dence. When  appellee  was  denied  the  right  to  perform  his 
part  by  the  conduct  of  the  other  party  thereto,  it  would  be 
absurd  to  hold  that  he  would  have  to  M^ait  until  the  death 
of  appellee  to  get,  not  what  was  provided  for  by  the  con- 
tract, but  only  the  reasonable  value  of  the  services  rendered. 

The  verdict  is  not  sustained  by  the  evidence  and  is  con- 
trary to  law,  and  the  judgment  must  be  reversed. 

Judgment  reversed,  with  directions  to  grant  a  new  trial. 

Note. — Reported  lu  100  N.  E.  571.  See,  also,  under  (1)  40  Cyc. 
1072;  (2)  3  Cyc.  348;  (3)  40  Cyc.  1070;  (4)  25  Cyc.  1065;  (S)  25 
Cyc.  1068.  As  to  a  contract  to  make  a  will,  see  note  to  McCoy  v. 
McCoy  (Ind.),  102  Am.  St.  240.  As  to  the  bar  of  the  statute  of 
limitatioDS  in  will  contests,  see  49  Am.  St.  710.  As  to  the  run- 
ning of  the  statute  of  limitations  against  an  action  for  services 
I  performed  in  consideration  of  an  oral  agreement  to  compensate  by 
will,  see  S  Ann.  Cas.  lia 
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Town  of  Cicero  et  al.  v.  Lake  Erie  and  Western 

Railroad  Company. 

[No.  7,4&^     Filed  January  3,  1912.    Rebearlug  denied  May  16,  1912. 

Transfer  denied  January  28,  1913.] 

1.  Pleading. — Complaint, — Demurrer. — Inferences. — Where  a  com- 
plaint is  tested  by  demurrer,  no  inferences  or  intendments  are 
indulged  in  favor  of  Its  sufficiency,    p.  307. 

2.  Pleading. — Complaint, — Sufflcicney. — Initial  Attack  After  Judg- 
ment.— Where  a  complaint  Is  tested  for  the  first  time  after  Judg- 
ment, all  infer^ices  and  intendmentM  are  indulged  In  favor  of 
the  pleading,  and  if  there  is  not  a  total  failure  to  aver  some 
essential  fact,  and  it  is  sufficient  to  bar  another  action  for  the 
same  cause,  it  will  be  held  sufficient  to  support  the  Judgment, 
p.  307. 

o.  Pleading. — CampMnt. — Sufflcleiwy,-- Motion  in  Arrest  of  Judg- 
ment,— Appeal, — Where  an  omission  or  defect  in  a  complaint  is 
one  that  may  be  supplied  by  proof,  and  the  facts  alleged  will  bar 
another  action  for  the  same  cause,  the  complaint  will  be  held 
sufficient  on  motion  in  arrest  of  Judgment,  or  when  first  tested 
by  assignment  of  error  on  appeal,    p.  308. 

4.  Appeal. — Questions  Presented  for  Review. — Exceptions  to  Con- 
clusions of  LoAc. — Where  there  is  a  special  finding  in  which  the 
facts  have  been  fully  and  correctly  found  within  the  issues,  and 
on  which  the  trial  court  has  stated  its  conclusions  of  law,  to 
which  the  appellant  has  duly  excepted,  such  exceptions  will  pre- 
sent the  same  question  as  the  overruling  of  a  demurrer  to  the 
complaint,    p.  306. 

5.  Pleading. — Complaint. — Sufficiency, — Initial  Attack  on  Appeal. 
— Exceptions  to  Conclusions  of  Law. — Where  the  sufficiency  of  a 
complaint  is  attacked  for  the  first  time  on  appeal,  and  appellant's 
exceptions  to  the  conclusions  of  law  raise  the  same  questions  as 
are  raised  by  the  assignment  challenging  the  complaint,  the  suf- 
ficiency will  be  tested  by  the  rule  applicable  after  verdict    p.  308. 

6.  Injunction. — Action  to  Enjoin, — Municipal  Corporations. — Ap- 
propriation of  Railroad  Property  for  Street. — Complaint. — Suffi- 
ciency,— Initial  Attack  on  Appeal. — In  an  action  by  a  railroad 
company  to  enjoin  a  town  and  its  officers  from  laying  out  a 
street  over  railroad  property,  a  complaint  alleging  the  acquisitiou 
of  the  property  for  railroad  purposes,  and  the  use  thereof  f6r 
over  twenty  years,  that  the  town  acquired  a  strip  along  the  rail- 
road property  and  began  the  construction  of  a  street  thereon 
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and  that  it  Intended  to  and  would  constmct  sucb  street  oyer  a 
portion  of  the  railroad  right  of  way,  etc.,  Is  sufficient  when 
attaelced  for  the  first  time  on  appeal,    p.  908. 

7.  Appeal. — Review. — Sipecial  Findings. — C<mclu8i(m9  of  Late. — 
Although  a  complaint,  attaclsed  for  the  first  time  on  appeal,  Is 
found  sufficient,  the  question  of  whether  the  facts  provable  there- 
under have  been  so  fully  and  correctly  found  as  to  sustain  the 
conclusions  and  Rnpi)ort  the  judgment  of  the  trial  court  must  t>e 
determined  on  the  exceptions  to  the  conclusions  of  law.    p.  306. 

8.  Thai.. — Hpecial  Fintlings. — Failure  to  Find  Material  Fact, — 
Effect. — ^The  failure  to  find  a  material  fact,  of  which  the  burden 

.  of  proof  is  on  the  plaintiff,  is  equivalent  to  a  finding  against 
plalntifr  as  to  such  fact    p.  309. 

9.  iHJTJNcnow. — Actions  to  Enjoin  Municipal  Corporations. — Ap- 
propriation  of  Railroad  Property  for  Street. — Complaint, — Proof, 
— ^In  an  action  by  a  railroad  company  to  enjoin  a  town  from  ap- 
propriating a  portion  of  the  right  of  way  for  a  street,  plaintiff 
must  allege  and  prove  facts  showing  that  the  town  and  its  ofilcers 
were  acting  without  warrant  of  law.    p.  309. 

10.  E^'iDENCE. — Presumptions. — Performance  of  Official  Duty. — ^The 
law  presumes  the  acts  of  public  oflScers  to  be  legal  and  regular, 
and  until  the  contrary  is  mnde  to  appear,  they  are  presumed  to 
have  done  their  duty  according  to  law.    p.  309. 

11.  Injunction. — Actions  Against  Municipal  Corporations. — Appro* 
priation  of  Railroad  Propertjf  for  Street. — Special  Findings. — 
Sufficiency . — In  an  action  by  a  railroad  company  to  enjoin  a  town 
from  appropriating  a  portion  of  its  right  of  way  for  a  street,  a 
special  finding  of  facts  which  fails  to  show  that  the  town  or  its 
ofiicers  acted  wrongfully  or  unlawfully,  or  that  the  proceeding 
was  not  pursuant  to  some  legal  procedure  authorizing  such  actlcm, 
evea  if  sufficient  to  exclude  the  theory  of  a  street  by  dedication 
or  prescription,  1r  not  sufficient  to  sustain  a  Judgment  for  perma- 
nent injuncijon,  but  Ruch  omission  amounts  to  an  affirmance  that 
the  acts  of  defendant  w^ere  lawful,    p.  309. 

12.  Eminent  Domain. — Railroads. — Right  of  Way. — Dedication  to 
Public  Use. — Land  held  by  a  railroad  corporation  for  a  right  of 
way,  when  in  actual  use  as  such,  is  dedicated  to  a  public  use. 
p.  310. 

13.  Eminent  Domain. — Land  Appropriated  to  Public  Use. — Subse- 
quent Appropriation. — ^Where  land  is  once  appr<H>i'iated  to  an  im- 
portant public  use,  it  cannot  again  be  devoted  to  another  public 
use  wholly  inconsistent  with  the  former,  and  which  must  nec- 
essarily supersede  or  destroy  such  former  use,  unless  it  is  shown 
that  the  right  to  the  second  appropriation  is  autb(»1sed  by  an  act 
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of  the  legislature,  either  expressly  or  by  necessary  implication; 
but,  where  the  two  uses  may  coexist,  aud  the  second  does  not 
destroy  or  seriously  impair  the  use  for  which  the  first  appro- 
priation was  made,  the  second  appropriation  may  be  had  onder 
a  general  statute  authorizing  the  condemnation  of  ground  for 
public  purposes,    p.  310. 

14.  Eminent  Domain. — Railroads. — Right  of  Wojf, — Subsequent 
Appropriation  for  Street. — I'nder  general  statutory  authority  to 
lay  out  aud  establish  streets,  a  street  may  be  laid  out  through 
railroad  ground.s,  unless  the  use  for  railroad  purposes  would 
thereby  be  destroyed  or  materially  impaired,    p.  813. 

15.  Eminent  Domain. — Railroads.— Right  of  Way. — Subsequent 
Appropriation  for  »S'frecf.--.\l though  « 88700.  8759  Burns  1908, 
Acts  1905  p.  219,  §§97.  265,  providing  that  towns  may  appropriate 
or  condemn,  for  the  public  use,  any  property,  real  or  personal,  and 
may  open,  change,  lay  out  or  vacate  any  street,  etc..  Including  pro- 
posed street  or  alley  crossings  of  railways  or  other  rights  of 
way,  are  general  in  their  terms,  and  do  not  specifically  author- 
ize the  taking  of  a  longitudinal  strip  of  a  railroad's  right  of  way 
for  other  i)ublic  purix>se8,  it  cannot  be  held  as  a  matter  of  law 
that  a  town  cannot  by  proper  proceedings  acquire  such  a  strip 
for  highway  purposes,  and  its  right  to  do  so  will  be  upheld  in  the 
absence  of  proof  that  it  had  not  acquired  the  right  in  any  of  the 
ways  recognized  by  the  law.    p.  313. 

IG.  Appeau — Review. — Evidence. — Exceptions  to  Conclusions  of 
Laic. — Technical  objections  as  to  the  sufficiency  of  appellants' 
exceptions  to  conclusions  of  law  will  not  l>o  considered,  where 
Ihe  evidence  fails  to  prove  the  same  essential  facts  omitted  from 
•  the  findings,  (hereby  showing  that  the  motion  for  a  new  trial 
should  have  been  sustained,    p.  314. 

Prom  Tipton  Circuit  Court ;  Lex  J.  Kirkpatrick,  Judge. 

Action  by  the  Lake  Erie  and  Western  Railroad  Company 
against  the  Town  of  Cicero  and  others.  From  a  judgment 
for  plaintiff,  the  defendants  appeal.     Reversed. 

John  F.  Ncal  and  Phil  J.  Fariss,  for  appellants. 
John  B.  Cockrtim  and  Shirts  &  Fcrtig,  for  appellee. 

Felt,  C.  J. — Appellee  brought  this  suit  to  enjoin  appel- 
lants from  constructing  a  street  or  highway  over  a  strip  of 
ground  in  the  town  of  Cicero,  w^hich  appellee  claims  as  a 
part  of  its  right  of  way. 
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Issues  were  joined,  and  the  court,  on  request,  made  a  spe- 
cial finding  of  facts,  stated  its  conclusions  of  law  thereon 
in  favor  of  appellee,  and  granted  appellee  a  permanent  in- 
junction. 

Appellants  appealed  to  this  court,  and  rely  on  the  fol- 
lowing errors  for  reversal:  (1)  The  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  (2)  the 
court  erred  in  its  conclusion  of  law  on  the  special  finding 
of  facts;  (3)  the  court  erred  in  overruling  appellants'  mo- 
tion for  a  new  trial. 

The  special  finding  of  facts  is,  in  substance,  as  follows: 
That  appellee  is  a  railroad  corporation  and  owns  and  oper- 
ates a  line  of  road  from  Indianapolis  to  Michigan  City,  In- 
diana, through  the  town  of  Cicero;  that  appellee's  predeces- 
sor, the  Peru  and  Indianapolis  Railroad  Company,  prior  to 
1851,  began  the  construction  of  said  line  of  road;  that  in 
1851,  Elias  Van  Buskirk  contracted  with  William  A.  Spur- 
gin  for  the  sale  to  the  latter  of  certain  real  estate,  including 
that  in  controversy,  and  in  1847  said  Spurgin  executed  to 
said  Peru  and  Indianapolis  Railroad  Company  a  relinquish- 
ment for  a  right  of  way  across  land  which  includes  that  in 
controvert,  but  the  same  did  not  designate  the  width  there- 
of, and  the  instrument  was  not  placed  of  record;  that  on 
November  8,  1851,  said  Spurgin  executed  to  said  Van  Bus- 
kirk a  deed  of  general  warranty  for  the  east  half  of  said 
quarter  section  of  land  across  which  said  release  granted 
a  right  of  way ;  that  said  deed  made  no  reference  to  said 
road  or  said  right  of  way,  and  was  duly  recorded ;  that  after 
said  railroad  had  been  surveyed  and  located  across  said 
tract  of  real  estate,  said  Van  Buskirk,  in  1851,  platted  said 
ground,  as  an  addition  to  the  town  of  Cicero,  immediately 
north  of  Jackson  street  which  runs  east  and  west  across  the 
south  end  of  said  80  acres,  which  street,  and  Cass  street 
north  thereof,  are  crossed  by  said  railroad;  that  said  rail- 
road runs  through  blocks  one  and  two  in  said  addition, 
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bearing  slightly  from  a  north  and  south  direction,  as  shown 
I>y  the  following  diagram : 


that  said  plat  was  duly  signed  and  acknowledged,  and  on 
November  11,  1657,  was  duly  recorded  in  the  office  of  the 
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recorder;  that  said  Van  Buskirk  marked  on  said  plat  said 
railroad  as  a  strip  80  feet  wide,  and  thereby  intended  to  and 
did  designate  and  set  aside  said  strip  of  80  feet  as  the 
right  of  way  of  said  railroad,  and  the  same  was  accepted 
as  such  by  said  road ;  that  said  railroad  company  took  pos- 
session of  said  right  of  way,  and  about  1852  or  1853  con- 
structed its  road  along  the  center  line  of  said  strip  of  80 
feet,  and  it  and  its  successors  have  continuously  maintained 
and  operated  said  road  thereon  to  the  present  time ;  that  in 
the  space  between  Jackson  and  Cass  streets,  next  to  and  on 
the  west  side  of  the  main  track,  there  is  a  public  street  of 
said  town,  which  the  general  public  has  used  since  said  ad- 
dition to  said  town  was  laid  out,  and  since  the  location  and 
construction  of  said  railroad;  that  said  railroad  has  main- 
tained a  cattle-guard  since  1870  at  a  point  on  its  road  about 
275  feet  north  of  the  north  line  of  said  lot  two,  block  one ; 
that  when  said  road  was  constructed,  the  land  along  said 
right  of  way  north  of  Cass  street  was  in  a  forest,  and  the  trees 
were  cut  and  removed  from  a  strip  about  30  feet  wide  along 
said  right  of  way,  and  shortly  thereafter  there  was  a  fence 
erected  along  the  west  side  of  the  railroad,  and  fifteen  or 
twenty  feet  from  the  track  extending  north  from  Cass  street 
the  entire  length  of  the  strip  of  ground  in  controversy ;  that 
said  Van  Buskirk  while  owning  the  property  erected  said 
fence,  and  it  was  removed  prior  to  1868 ;  that  neither  ap- 
X>elle6  nor  any  one  of  its  predecessors  ever  erected  or  main- 
tained a  fence  along  the  west  side  of  the  main  track  through 
the  land  in  controversy;  that  immediately  north  of  the 
ground  in  dispute  the  railroad  company  maintains,  and  has 
for  a  long  time  maintained,  a  fence  connected  with  the  wing 
fence  at  the  cattle-guard,  and  located  26.7  feet  west  of  the 
center  of  the  track ;  that  prior  to  1870  lots  two  and  three, 
west  of  the  railroad  and  north  of  Cass  street,  were  enclosed 
and  improved,  and  buildings  erected  on  the  east  ends  of  the 
lots,  but  none  nearer  than  40  feet  from  the  center  of  the 
railroad  track;  that  prior  to  1870,  the  owner  of  the  land 
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west  of  the  railroad,  and  immediately  north  of  block  one, 
fenced  the  same,  leaving  an  alley  between  his  ground  and 
said  lot  two,  block  one,  and  erected  a  dwelling  on  his  ground 
immediately  north  of  said  alley,  more  than  40  feet  from 
the  center  of  the  railroad  track,  and  a  small  barn  38.9  feet 
from  said  center;  that  said  alley  has  been  closed  for  more 
than  20  years;  that  prior  to  1870  some  use  was  made  of 
the  ground  east  of  said  buildings  by  the  persons  living 
therein,  and  the  railroad  used  the  space  west  of  its  tracks 
and  north  of  Cass  street  for  storing  wood  and  ties,  and  for 
other  purposes,  and  the  same  was  open  on  the  south;  that 
since  the  closing  of  said  alley  a  fence  has  been  maintained 
by  adjoining  landowners,  connecting  with  the  fence  on  the 
east  line  of  lots  two  and  three,  block  one,  and  extending 
north  to  the  wing  fence  at  the  cattle-guards,  and  there  has 
never  been  any  road  or  any  wagon  crossing  over  the  railroad 
between  Cass  street  and  the  first  cattle-guard  north  thereof ; 
that  after  the  closing  of  said  alley,  the  space  north  of  that 
point  between  the  railroad  and  the  fence  west  thereof  was 
occasionally  used  by  the  owners  of  the  real  estate  in  reach- 
ing their  property,  but  no  general  use  thereof  was  made 
by  the  public ;  that  for  more  than  twenty  years  before  this 
suit  was  begun,  successive  owners  of  land  west  of  the  rail- 
road and  north  of  said  block  one  conveyed  the  same  by  deeds, 
describing  the  ground  as  beginning  at  the  northwest  cor- 
ner of  said  lot  two,  block  one ;  thence  north  ten  rods;  thence 
east  to  the  railroad  (distance  not  given) ;  thence  south  along 
the  railroad  to  the  northeast  comer  of  said  lot  two;  thence 
west  to  the  place  of  beginning ;  that  fences  on  the  east  line 
of  the  ground  so  conveyed  were  recognized  and  used  as  the 
boundary  line  fence  continuously  for  more  than  thirty 
years  prior  to  the  removal  of  the  fence  by  appellants,  which 
fence  extends  from  the  wing  fence  at  the  cattle-guard  at  a 
point  26.7  feet  west  of  the  center  of  the  railroad  track  in  a 
straight  line  bearing  west  to  the  northeast  comer  of  a  bam, 
where  the  same  is  38.9  feet  distant  from  said  center;  thence 
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extending  south  to  the  north  line  of  Cass  street  37.6  feet 
west  of  said  center  line;  that  at  various  times  covering  a 
period  of  twenty-five  years  the  officers  of  the  town  of  Cicero 
exercised  some  limited  authority  over  the  groimd  in  contro- 
versy, but  by  what  right  or  to  what  extent  does  not  appear ; 
that  for  more  than  thirty  years  appellee  and  its  predeces- 
sors have  maintained  and  operated  a  siding  on  the  east  side 
of  its  main  track  across  Cass  street,  extending  north  to  a 
point  near  the  cattle-guards,  which  siding,  with  an  elevatot* 
and  coal-shed,  has  foi*  more  than  thirty  years  occupied  and 
used  a  strip  of  ground  forty  feet  wide  on  the  east  of  said 
railroad  and  north  of  Cass  street;  that  appellee,  as  succes- 
sor of  the  former  owners  of  said  railroad  property,  by 
divers  mortgages,  foreclosures,  sales  and  transfers,  has  ac- 
quired all  the  property,  rights  and  franchises  of  said  former 
owners,  but  in  none  of  said  foreclosures  or  transfers  was  any 
particular  description  of  the  right  of  way  in  controversy 
g^ven,  nor  was  the  width  thereof  stated ;  that  shortly  before 
this  suit  was  begun,  the  town  of  Cicero  acquired  from  adja- 
cent landowners  a  strip  of  ground  18  feet  wide  along  the 
west  side  of  said  right  of  way,  north  of  said  cattle-guards, 
and  began  the  construction  of  a  roadway  thereon,  intending 
and  undertaking  to  extend  the  same  south  to  Cass  street; 
that  in  so  doing  appellants  tore  down  the  line  fence  on  the 
west  side  of  said  right  of  way  south  of  said  cattle-guards, 
and  moved  the  same  east  to  a  point  within  15  feet  of  the 
railroad  tracks;  that  appellants  are  preparing  to  construct 
a  public  road  or  street  along  the  west  side  of  the  fence  so 
located,  and  are  claiming  the  right  to  appropriate  for  that 
purpose  the  ground  up  to  a  line  within  15  feet  of  said  tracks 
from  said  cattle-guards  south  to  Cass  street;  that  the  re- 
moval of  said  fence,  and  the  appropriation  of  said  ground, 
as  aforesaid,  were  without  the  consent  or  authority  of  appel- 
lee; that  unless  restrained,  appellants  will  establish  said 
fence  within  15  feet  of  appellee's  track,  and  construct  said 
Vol.  52—20 
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highway  as  aforesaid.  On  the  foregoing  finding  of  facts, 
the  court  stated  its  conclusions  of  law,  in  substancev  as  fol- 
lows: That  appellee  is  entitled  to  a  permanent  injunction 
against  appellants,  enjoining  them  and  ea^far  of  them  from 
^tablishing  and  maintaining  a  street  or  public  highway  on 
the  west  line  of  appellee's  right  of  way,  describing  the  same, 
by  the  fence  line  south  from  said  cattle-guard  to  Cass  street, 
as  it  was  before  being  disturbed  by  appellants. 

The  principal  objections  urged  against  the  complaint  are 
as  follows:  (1)  The  averments  showing  that  appellee  was 
the  owner  and  had  been  in  possession  of  the  ground  in  ques- 
tion for  more  than  twenty  years  is  insufficient,  for  the 
reason  that  the  right  to  establish  a  highway  is  not  incon- 
sistent with  appellee's  title  to  the  land  in  controversy;  (2) 
that  the  acts  of  public  officers  are  presumed  to  be  legal  and 
regular,  and  to  make  the  complaint  good,  it  was  necessary  to 
aver  facts  showing  that  their  acts  complained  of  by  appellee 
were  without  authority  of  law  and  not  in  pursuance  of  some 
l^al  procedure  for  the  establishment  of  the  proposed  street 
or  the  condemnation  of  the  ground  in  controversy  for  high- 
way purposes;  that  it  was  not  a  part  of  a  highway  already 
existing  by  virtue  of  some  grant,  dedication  or  prescription, 
recognized  by  the  law;  (3)  that  the  statement  that  appel- 
lants' acts,  of  which  complaint  is  made,  were  wrongful  and 
unlawful  is  a  mere  conclusion  and  not  the  averment  of  a 
fact. 

The  averments  of  the  complaint  are  in  general  indicated 
by  the  finding  of  facts,  but  the  parts  especially  challenged 
aver  **that  plaintiff  is  and  for  more  than  twenty  years  last 
past  has  been  the  owner  of  said  portion  of  right  of  way 
included  within  the  boundaries  of  said  west  line  and  the 
center  of  said  track,  as  above  described,  and  it  and  its  pred- 
ecessors have  been  in  the  exclusive  and  continuous  posses- 
sion and  use  thereof,  as  such  owners,  and  maintained  a  fence 
on  the  above-described  west  line  of  said  described  right  of 
way,  until  September  — ,  1907,  when  the  defendant  wrong- 
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fully,  unlawfully  and  without  the  consent  of  plaintiff,  re- 
moved said  fence  from  said  west  line,  •  •  •  and  it  is  the 
intention  of  the  defendants  and  they  are  about  to  construct 
said  alleged  highway  or  street  over  and  through  a  portion 
of  plaintiff's  said  described  right  of  way  and  defendants 
are  wrongfully  claiming  the  right  to  construct,  grade  and 
maintain  said  alleged  highway  or  street  on  such  portion  of 
such  right  of  way." 

The  rule  is  firmly  established,  that  where  a  ccMnplaint  is 
tested  by  demurrer,  no  inferences  or  intendments  are  in- 
dulged in  favor  of  the  pleading,  but  where  it  is  tested 

1.  for  the  first  time  after  judgment,  all  inferences  and 
intendments  are  indulged  in  favor  of  the  pleadings. 

If  there  is  not  a  total  failure  to  aver  some  essential  fact 
necessary  to  the  existence  of  the  cause  of  fustion  at- 

2.  tempted  to  be  stated,  though  some  of  such  facts  may 
be  defectively  stated,  and  the  complaint  is  sufficient 

to  bar  another  suit  for  the  same  cause  of  action,  the  ver- 
dict, or  finding  and  judgment  of  the  trial  court  cures  all 
other  defects,  and  the  complaint  will  be  held  sufficient  to 
support  the  judgment.  Peoria,  etc.,  R,  Co.  v.  Attica,  etc., 
R.  Co.  (1900),  154  Ind.  218,  220,  56  N.  E.  210;  Du  Soucket 
V.  Butcher  (1888),  113  Ind.  249,  251,  15  N.  E.  459;  NohUs- 
ville  Foundry,  etc.,  Co.  v.  Yeaman  (1892),  3  Ind.  App.  521, 
524,  30  N.  E.  10;  Heyde  v.  Sidt  (1899),  22  Ind.  App.  83, 
85,  52  X.  E.  456;  Stevens  v.  Howerton  (1911),  49  Ind.  App. 
151,  96  N.  E.  968. 

The  averments  of  the  complaint,  showing  that  appellants 
in  opening  the  street  were  acting  without  legal  authority, 
are  defective  in  stating  conclusions  instead  of  pleading  facts 
showing  that  appellants  did  not  have  the  legal  right  to  do 
the  things  complained  of,  but  there  was  some  averment  of 
such  facts,  and  though  defective,  in  the  absence  of  a  de- 
murrer, or  a  motion  to  make  the  complaint  more  specific, 
the  defective  averments  were  sufficient  to  admit  evidence 
showing  that  appellants  acted  without  legal  warrant.  Where 
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the  omission  or  defect  is  one  that  may  be  supplied 

3.  by  proof,  and  the  facts  alleged  will  bar  another  suit 
for  the  same  cause  of  action,  the  complaint  will  be 

held  suflScient  on  motion  in  arrest  of  judgment,  or  when 
first  tesited  by  assignment  ctf  error  on  appeal,  as  in  this  case. 
I4>tb  V.  Tinkler  (1890),  124  Ind.  331,  334,  24  N.  B.  235; 
Reed  V.  Browmng  (1892),  130  Ind.  575,  578,  30  N.  E.  704; 
CJuipell  V.  Shiiee  (1889),  117  Ind.  481,  486,  20  N.  E.  417; 
Spitzmesser  v.  Spitzmesser  (1901),  26  Ind.  App.  532,  534, 
60  N.  E.  315 ;  Palmer  v.  Logansport,  etc,  Gravel  Road  Co. 
(1886),  108  Ind.  137,  142,  8  N.  E.  905;  12  Ency.  PL  and 
Pr.  1033 ;  17  Ency.  PI.  and  Pr.  189. 

It  has  frequently  been  held  that  where  there  is  a  special 
finding  of  facts  on  which  the  trial  court  has  stated  its  con- 
clusions of  law,  to  which  appellant  has  duly  excepted, 

4.  if  the  facts  are  fully  and  correctly  found  within  the 
issues,  the  exceptions  to  the  conclusions  of  law  will 

present  the  same  question  as  the  overruling  of  a  demurrer 
to  the  complaint.  Runner  v.  Scott  (1898),  150  Ind.  441. 
50  N.  E.  479;  Phil^)  Zorn  Brewing  Co.  v.  Malott  (1898), 
151  Ind.  371,  51  N.  E.  471;  Ross  v.  Van  Natta  (1905),  164 
Ind.  557,  74  N.  E.  10;  Fry  v.  Hare  (1906),  166  Ind.  415,  77 
N.  E.  803;  Timmands  v.  Toi^lor  (1911),  48  Ind.  App.  531, 
96  N.  E.  331 ;  SeU  v.  Reiser  (1911),  49  Ind.  App.  101,  96  N. 
E.  812. 

In  the  ease  at  bar  there  was  no  demurrer,  but  the  com- 
plaint is  questioned  for  the  first  time  by  independent  as- 
signment of  error.     Where  this  is  done,  the  excep- 

5.  tions  to  the  conclusions  of  law  present  the  same  ques- 
tion as  the  assignment  of  error  challenging  the  suffi- 
ciency of  the  complaint,  but  the  complaint  in  such  case  will 
be  tested  by  the  rule  applicable  after  verdict. 

Tested  by  this  rule,  the  complaint  is  sufficient  but 

6.  whether  the  facts  provable  under  the  complaint  so 
construed  have  been  so  fully   and    correctly   found 

7.  as  to  sustain  the  conclusions  and  support  the  judg- 
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ment  of  the  trial  court,  must  be  determined  on  the  excep- 
tions to  the  conclusions  of  law. 

The  failure  to  find  a  material  fact,  the  burden  of 

8.  proving  which  is  on  plaintiflE,  is  equivalent  to  a  find- 
ing against  him  as  to  such  fact.    Mtig  v.  Ostendorf 

(1911),  49  Ind.  App.  71,  96  N.  B.  780. 

To  entitle  appellee  to  injunctive  relief  against  the  town 

of  Cicero  and  its  oflScers,  it  was  necessary  to  allege  and  prove 

that  in  removing  the  fence  and  taking  a  portion  of 

9.  appellee's  right  of  way  for  a  street  they  were  doing 
so  without  warrant  of  law.     It  has  been  held  that  to 

enjoin  a  city  from  using  a  strip  of  ground  as  a  street,  the 
complaint  must  show,  not  only  that  there  has  been  no  grant, 
or  condemnation  of  the  land  for  a  street,  but  also  that  there 
has  been  no  implied  dedication  of,  or  prescriptive  right  ac- 
quired to,  the  ground  for  highway  purposes.  Faust  v.  City 
of  Huntington  (1883),  91  Ind.  493;  Jackson  v.  Smith 
(1889),  120  Ind.  520,  527,  22  N.  E.  431 ;  City  of  Lafayette  v. 
Wabash  R,  Co,  (1902),  28  Ind.  App.  497,  501,  63  N.  E.  237; 
Carr  v.  Kolh  (1884),  99  Ind.  53,  55. 

The  law  presumes  the  acts  of  public  officers  to  be  legal 

and  regular,  and  until  the  contrary  is  made  to  appear,  they 

are  presumed  to  have  done  their  duty  according  to 

10.  law.    Faust    v.    City    of    Huntington^    supra,    495; 
Town  of  Woodruff  Place  v.  Raschig  (1897),  147  Ind. 

517,  521,  46  N.  E.  990;  Cnmmins  v.  City  of  Set/mour  (1881), 
79  Ind.  491,  496,  41  Am.  Rep.  618. 

The  finding  of  facts  does  not  show  that  the  town  or  its 

oflficers  acted  wrongfully  or  unlawfully;  nor  does  it  show 

that  the  town  was  not  proceeding  to  remove  the  fence 

11.  and  open  the  highway  in  pursuance  of  some  legal 
procedure  which  authorized  such  action,  though  it  is 

probably  sufficient  to  exclude  the  idea  of  a  street  by  dedica- 
tion or  prescription. 

The  law  places  the  burden  on  appellee  to  aver  and  prove 
facts  showing  that  appellants  were  proceeding  without  law- 
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f ul  authority  to  do  the  things  complained  of  by  appellee,  in 
order  to  meet  and  overcome  the  legal  presumption  in  favor 
of  the  legality  and  regularity  of  the  acts  of  appellant& 

The  complaint  could  not  be  upheld  without  some  aver- 
ment of  such  essential  facts,  and  the  failure  to  find  facts 
showing  the  acts  complained  of  to  be  wrongful  or  unlawful 
shows  that  the  facts  found  are  insuflScient  to  sustain  the 
judgment  against  appellants  for  a  permanent  injunction. 

For  the  purposes  of  this  appeal,  the  case  comes  to  this 
court  on  a  finding  of  facts  which  does  not  remove  or  disturb 
the  presumption  of  the  law  as  to  the  legality  of  the  acts  of 
the  officials  of  the  town  of  Cicero,  but,  in  legal  effect,  affirms 
that  their  acts  were  lawful. 

Appellee  insists,  however,  that  as  the  complaint  and  find- 
ings show  appellants  are  seeking  to  take  a  longitudinal  strip 
of  its  right  of  way  for  highway  purposes,  it  was  unnecessary 
to  aver  or  prove  that  there  had  been  no  condemnation  or 
other  proceedings  by  the  town  to  obtain  the  ground  in  con- 
troversy for  such  purposes;  that  the  law  absolutely  forbids 
such  second  appropriation  for  a  public  use.     Our 

12.  courts  have  decided  that  land  held  by  a  railroad  cor- 
poration for  a  right  of  way,  Avhen  in  actual  use  as 

such,  is  dedicated  to  a  public  use.  City  of  Valpo/raiso  v. 
Chicago,  etc.,  R.  Co.  (1890),  123  Ind.  467,  24  N.  E.  249. 

The  general  doctrine  is  recognized    in   this   State,   that 

where  land  is  once  appropriated  to  an  important  public 

use,  it  cannot  again  be  devoted  to  another  public 

13.  use  wholly  inconsistent  with  the  former,  and  which, 
under  the  circumstances  of  the  particular  case,  must 

necessarily  supersede  or  destroy  such  former  use,  unless  it 
is  shown,  either  expressly  or  by  necessary  implication,  that 
the  right  to  subject  the  land  to  the  second  appropriation  or 
use  is  authorized  by  an  act  of  the  legislature.  Chidnnati, 
etc.,  R.  Co.  V.  City  of  Anderson  (1894),  139  Ind.  490,  38 
N.  E.  167,  47  Am.  St.  285;  Steele  v.  Empson  (1895),  142 
Ind.  397,  406,  41  N.  E.  822 ;  City  of  Terre  Haute  v.  Evans- 
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vUle,  etc.,  R,  Co,  (1897),  149  Ind.  174,  176,  46  N.  E.  77,  37 
L.  R.  A.  189;  Gold  v.  Pittsburgh,  etc.,  R.  Co,  (1899),  153 
Ind.  232,  242,  54  N.  E.  802. 

But  on  the  question  of  the  necessity  of  a  special  legisla- 
tive enactment  specifically  authorizing  such  second  appro- 
priation for  a  public  use,  the  rule  is  somewhat  relaxed  from 
the  earlier  decisions. 

In  Baltimore,  etc.,  R.  Co.  v.  North  (1885),  103  Ind.  486, 
3  N.  E.  144,  it  was  held  that  the  circuit  court,  under  the 
general  drainage  law,  had  no  power  to  establish  a  public 
ditch  along  and  on  the  right  of  way  of  a  railroad,  for  the 
reason  that  lands  once  taken  for  an  important  public  use 
cannot,  under  general  laws,  be  appropriated  to  another  pub- 
lic use,  and  that  such  second  0ppropriation  cannot  be  made 
except  by  express  legislative  authority,  clearly  and  definitely 
granted,  or  arising  by  necessary  implication. 

In  the  case  of  Baltimore,  etc.,  R.  Co.  v.  Board,  etc.  (1901), 
156  Ind.  260,  58  N.  E.  937,  59  N.  E.  856,  it  was  stated  that 
the  doctrine  of  the  case  of  Baltimore,  etc.,  R.  Co.  v.  North, 
supra,  is  incompatible  with  the  later  decision  in  Gold  v. 
Pittsburgh,  etc.,  R.  Co.,  supra,  and  that  Baltimore,  etc.,  R. 
Co.  V.  North,  supra,  was  overruled  in  so  far  as  it  is  in  con- 
flict with  Baltimore,  etc.,  R.  Co.  v.  Board,  etc.,  supra.  In 
that  case  a  large  public  ditch  was  located  along  and  over  the 
right  of  way  of  the  railroad  for  a  distance  of  8,400  feet,  to 
a  width  of  from  4  to  7  feet,  and  about  35  feet  from  the 
center  of  the  railroad  tracks,  and  the  Supreme  Court  sus- 
tained the  action  of  thje  lower  court  in  so  locating  it,  though 
the  drainage  statute  under  which  the  ditch  was  established 
did  not  expressly  provide  that  a  ditch  could  be  constructed 
along  and  over  such  right  of  way. 

Since  the  decision  of  the  case  of  Baltimore,  etc.,  R,  Co.  v. 
Boards  etc.,  supra,  the  case  of  City  of  Valparaiso  v.  Chicago, 
etc.,  R.  Co.  (1890),  123  Ind.  467,  24  N.  E.  249;  City  of  Sey- 
mour V.  Jeffersonville,  etc.,  R.  Co.  (1891),  126  Ind.  466,  26 
N.  E.  188 ;  City  of  Fort  Wayne  v.  Lake  Shore,  etc.,  R.  Co. 
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(1892),  132  Ind.  558,  32  N.  E.  215,  18  L.  R.  A.  367,  32  Am. 
St.  277 ;  and  other  cases,  following  the  doctrine  of  Baltimore, 
etc.,  R.  Co.  V.  North,  supra,  must  be  regarded  as  modified, 
on  the  proposition  of  the  right  under  a  general  statute  to 
appropriate  ground  to  another  and  different  public  use 
which  is  already  devoted  to  an  important  public  use.  The 
rule,  as  now  established,  is  that  if  the  two  uses  may  coexist, 
and  the  second  does  not  destroy  or  seriously  impair  the  use 
first  granted,  the  second  may  be  secured  in  a  proper  proceed- 
ing under  a  general  statute,  authorizing  the  condemnation 
of  ground  for  public  purposes. 

In  Postal  Tel,  etc.,  Co.  v.  Chicago,  etc.,  B.  Co.  (1903),  30 
Ind.  App.  654,  66  N.  E.  919,  this  court  held  that  a  tele- 
graph company  could  by  condemnation  proceedings  acquire 
the  right  to  erect  and  maintain  its  poles  and  lines  along 
and  over  the  right  of  way  of  a  railroad  company,  and,  among 
other  things,  said  on  page  660:  ^^If  the  court,  upon  all 
the  facts,  finds  that  the  two  uses  can  coexist,  it  is  the  duty 
of  the  court  to  hold  that  the  condemnation  may  be  had 
under  the  general  grant  for  the  purpose. ' ' 

In  Steele  v.  Empson  (1895),  142  Ind.  397,  405,  41  N.  E. 
822,  the  court  said:  ^^It  is  claimed  by  appellant  that  the 
ditch  is  partly  located  on  the  right  of  way  of  the  O.  &  M. 
R.  W.  Co.,  and  that  such  location  is  not  authorize^,  for  the 
reason,  that  property  once  taken  and  appropriated  to  one 
public  use  cannot  again  be  appropriated  to  another  public 
use.  •  •  •  The  rule  urged  by  appellant  only  applies 
when  the  second  public  use  would  naturally  injure  or  de- 
stroy the  uses  for  which  such  right  of  way  was  employed, 
and  when  the  same  could  not  exist  without  impairing  the 
first  uses."  See,  also,  Indianapolis,  etc.,  R.  Co.  v.  Indian^ 
apoUs,  etc..  Transit  Co.  (1904),  33  Ind.  App.  337,  341,  67 
N.  E.  1013. 

The  rule  as  it  now  exists  in  Indiana  with  reference  to  rail- 
roads and  highways  is  well  stated  by  an  eminent  law  writer 
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as  foUovTS:    **The  general  rule  to  be  deduced  from 

14.  the  cases  is  that  under  a  general  authority  to  lay  out 
and  establish  highways  and  streets,  a  road  may  be 

laid  out  across  or  through  railroad  grounds,  unless  the  use 
for  railroad  purposes  would  thereby  be  destroyed  or  mate- 
rially impaired.  The  question  is  whether  the  establishment 
of  the  highway  will  be  so  inconsistent  with  the  use  of  the 
property  for  railroad  purposes,  that  the  two  uses  cannot 
reasonably  and  practically  coexist."  2  Lewis,  Eminent  Do- 
main (3ded.)  §417. 

The  act  of  1905  (Acts  1905  p.  219,  §§97,  265,  §§8700,  8959 
Bums  1908),  relating  to  cities  and  towns,  provides,  in  sub- 
stance, that  a  town  or  city  may  appropriate  or  con- 

15.  demn  for  the  use  of  the  city  or  town  **any  property, 
real  or  personal",  and  may  **open,  change,  lay  out 

or  vacate  any  streei,  alley  or  public  place  within  such  city, 
including  proposed  street  or  alley  crossings  of  railways  or 
other  rights  of  way."  This  statute  is  general  in  its  terms, 
and  does  not  specifically  authorize  the  taking  of  a  longi- 
tudinal strip  of  a  railroad's  right  of  way  for  other  public 
purposes. 

Appellants  propose  to  take  a  strip  oflf  appellee's  right  of 
way,  varying  in  width  from  about  12  to  23  feet,  and  up  to 
a  line  uniformly  fifteen  feet  from  the  center  of  its  tracks, 
between  Cass  street  and  the  cattle-guard  north  thereof,  a 
distance  of  about  400  feet.  This  requires  us  to  determine 
the  right  and  power  of  the  town  of  Cicero,  under  the  general 
statute  for  opening,  vacating  and  changing  highways,  to  t<ike 
a  longitudinal  strip  off  appellee's  right  of  way  for  a  public 
street. 

Following  the  foregoing  authorities,  we  hold  (1)  that  it 
cannot  be  said  as  a  matter  of  law  that  the  town  cannot  by 
proper  proceedings  acquire  the  strip  in  question  for  highway 
purposes,  but  that  in  a  proper  proceeding  and  upon  suffi- 
cient proof  the  law  will  enable  it  so  to  do;  (2)  that  to  en- 
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join  the  town  and  its  officers  from  proceeding  to  open  the 
highway  as  alleged  in  the  complaint  the  burden  rests  on  the 
appellee  to  prove  that  the  town  of  Cicero  had  not  acquired 
the  right  to  open  said  highway  in  any  of  the  ways  recog- 
nized by  the  law ;  (3)  that  the  finding  of  facts  fails  to  show 
that  appellants  were  not  proceeding  according  to  law,  and 
the  presumption  in  favor  of  the  regularity  and  legality  of 
their  acts,  in  opening  the  highway  in  question,  is  therefore 
not  overcome  by  the  finding;  (4)  that  the  conclusions  of  law 
are  erroneous. 

Appellees  have  questioned  the  sufficiency  of  the  excep- 
tions to  the  conclusions  of  law,  on  the  ground  that  the  court 
made  such  amendments  to  the  finding,  after  the  ex- 

16.  ceptions  were  taken,  as  to  render  them  unavailing. 
But  the  motion  for  a  new  trial  challenges  the  suffi- 
ciency of  the  evidence  to  support  the  findings;  also  alleges 
that  the  decision  of  the  court  is  not  supported  by  sufficient 
evidence,  and  that  the  decision  is  contrary  to  law.  Scott  v. 
Collier  (1906),  166  Ind.  644,  648,  78  N.  B.  184;  Weaver  v. 
Apple  (1897),  147  Ind.  304,  306,  46  N.  E.  642. 

As  we  have  shown,  the  finding  omits  certain  facts  material 
to  appellee's  right  to  the  relief  prayed,  and  on  examination, 
of  the  evidence  we  find  a  total  failure  of  evidence  to  prove 
the  same  essential  facts.  Therefore  the  motion  for  a  new 
trial  should  have  been  sustained,  and  this  makes  it  unneces- 
sary to  consider  the  technical  objections  to  the  conclusions 
of  law,  as  any  view  taken  of  such  questions  could  not  avert 
the  necessity  of  a  reversal. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  lower  court  to  sustain  the  motion  for  a  new  trial,  to  per- 
mit the  parties  to  amend  their  pleadings  if  desired,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

Note.— Reported  In  97  N.  E.  ^^89.  j?ee,  also,  under  (2,  8,  5)  31 
Cyc.  82;  (4)  2  Cyc.  730;  (6)  22  Cyc.  5)24;  (8.  11)  88  Cyc.  1024: 
(9)  22  Oyc.  ft36;  (10)  16  Cyc.  1076;  (13)  15  Cyc.  612;  (14,  15)  15 
CTyc.  022.     As  to  the  sort  of  defects  in  pleading  that  a  verdict 
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cures,  see  1  Am.  Dec.  210.  As  to  right  of  eminent  domain  in 
respect  of  a  town's  taking  or  crossing  tlie  track  of  a  railroad  com- 
pany, see  9  Am.  St  142.  As  to  a  railroad  as  a  public  use  for  vvliicli 
the  power  of  eminent  domain  may  be  invoked,  see  102  Am.  St  822. 
On  the  question  of  taking  railroad  lands  for  municipal  purposes, 
see  2  L.  It  A.  (N.  S.)  227;   41  L.  R.  A.  (N.  S.)  828. 


EOEHLER  V.  HaRMON;  RECEIVER. 

[No.  7,075.    Filed  June  26^  1912.     Rehearing  denied  December  20. 
1912.     Transfer  denied  January  28,  1913.] 

1.  Masteb  and  Sebvaivt. — Injury  to  Hervant. — Unguarded  Machine 
cry. — Complaint. — Sufficiency, — A  complaint,  in  a  servant's  action 
for  personal  injuries,  alleging  that  a  lathe  used  in  defendant's 
shops,  and  which  plaintiff  was  employed  to  operate,  was  of  dan- 
gerous character,  that  the  same  could  have  l>een  guarded,  without 
impairing  its  usefulness,  so  as  to  protect  the  eyes  and  face  of  the 
operator  from  injury,  that  on  the  day  of  the  injury  the  dog- 
plate  on  said  lathe  had  t)een  removed  and  plaintiff  was  directed 
to  use  a  face-plate  thereon  instead,  that  said  lathe  was  thereby 
rendered  unsafe  and  dangerous,  that  defendant  furnished  a  de- 
fective file  to  be  used  in  connection  with  the  work  on  said  lathe, 
and  negligently  failed  to  guard  said  lathe,  and  that  while  oi)er- 
ating  said  lathe  the  file  was,  by  reason  of  its  defective  condition 
and  the  absence  of  a  guard  on  said  lathe,  hurled  against  plain- 
tifTs  face,  causing  the  injury  complained  of,  sufficiently  states  a 
cause  of  action  within  the  provisions  of  §8029  Burns  1908,  Acts 
1899  p.  231,  requiring  certain  machinery  to  be  guarded,    p.  310. 

2-  Mastee  and  Servant. — Injury  to  Servant. — Complaint. — Yiola- 
tion  of  Statutory  Duty. — Assumption  of  Risk. — The  doctrine  of 
assumption  of  risk  does  not  apply  in  a  servant's  action  for  per- 
sonal injuries,  where  the  complaint  alleges  facts  showing  the 
master^s  violation  of  a  statutory  duty,  and  in  such  case  it  is  un- 
necessary to  allege  facts  showing  that  the  risk  was  not  assumed, 
p.  318. 

S.  Appeal. — Review. — Harmless  Error, — Exclusion  of  Evidencr.— 
Error,  if  any,  in  the  exclusion  of  evidence,  is  harmless,  wlicrt* 
the  record  discloses  that  substantially  the  same  facts  were  ])roved 
in  another  way.    p.  318. 

From  Superior  Court  of  Marion  County  (75,703)  ;  Pliny 
W.  Bartholomew,  Judge. 
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Action  by  Paul  Koehler  against  Judson  Harmon,  receiver 
of  the  Cincinnati,  Hamilton  &  Dayton  Railway  Company. 
From  a  judgment  for  defendant,  the  plaintiff  appeals.  Re- 
versed. 

George  W.  Oalvin,  for  appellant. 

Johtv  B.  Elam,  James  W.  Fesler  and  Harvey  J,  Elam,  for 
appellee. 

Felt,  J. — Appellant  brought  this  action  to  recover  dam- 
ages for  personal  injuries  sustained  by  him  while  in  the  em- 
ploy of  appellee.  The  complaint  was  in  two  paragraphs,  to 
the  second  of  which  a  demurrer  was  sustained  and  the  case 
was  tried  on  the  first.  At  the  close  of  appellant's  evidence 
the  trial  court,  on  motion  by  appellee,  instructed  the  jury 
to  find  for  appellee,  and  also  overruled  appellant's  motion 
for  a  new  trial. 

The  first  error  assigned  and  relied  on  by  appellant  is  that 
the  court  erred  in  sustaining  appellee's  demurrer  to  the  sec- 
ond paragraph  of  the  complaint. 

Omitting  the  formal  allegations  this  paragraph,  in  sub- 
stance, charges  that  appellee  operated  large  and  extensive 
shops  in  the  city  of  Indianapolis  for  the  manufac- 

1.  ture  and  repair  of  appliances  used  in  the  operation 
of  a  railway;  that  in  said  shops  appellee  operates 
much  machinery ;  that  one  of  said  machines  was  a  lathe,  com- 
posed of  many  parts,  and  having  planers,  cogs,  gearing,  belt- 
ing and  set  screws ;  that  said  lathe  was  operated  by  applied 
power  and  run  at  high  speed;  that  the  material  which  was 
worked  on  said  lathe  was  caused  to  revolve  with  great  veloc- 
ity, and  the  work  required  close  attention;  that  said  ma- 
chine was  of  a  dangerous  character,  by  reason  of  the  great 
speed  at  which  it  was  operated ;  that  the  danger  to  the  work- 
men using  such  machine  could  have  been  greatly  lessened 
by  the  use  of  a  shield  or  guard  over  the  same;  that  such 
guard  would  have  wholly  protected  the  eyes  and  face  of  the 
operator  from  coming  in  contact  with  the  instrument  or 
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tools  used  iu  the  work  on  said  machine  if  thrown  therefrom 
by  its  rapid  motion ;  that  such  machine  could  have  been  so 
guarded  without  in  any  way  interfering  with  or  impairing 
its  usefulness;  that  on  August  8,  1907,  appellant  was  in 
the  employ  of  appellee,  and  his  work  was  to  operate  said 
lathe;  that  on  coming  to  work  on  said  date  he  found  that 
the  dog-plate  on  said  lathe,  which  he  had  been  operating, 
had  been  removed;  that  one  Roesner  was  foreman  in  said 
shop,  and  directed  appellant  to  use  a  face-plate  on  said 
lathe  in  doing  his  work,  which  rendered  said  machine  unsafe 
for  the  performance  of  such  labor  thereon ;  that  the  file  fur- 
nished to  appellant  was  without  a  handle,  and  was  difficult 
to  hold  and  dangerous  to  work  with  on  the  rapidly-revolv- 
ing material  in  the  machine,  all  of  which  was  known  to 
appellee;  that  said  machine  could  have  been  so  guarded  as 
to  have  been  safe  in  its  defective  condition  caused  by  the 
use  of  said  face-plate,  but  appellee  negligently  and  carelessly 
failed  to  supply  such  guard;  that  appellant  ** began  work 
upon  such  machine  and  attempted  to  perform  his  labor  as 
directed  by  said  foreman,  but  the  defects  in  said  machine 
and  the  absence  of  a  handle  to  his  file  caused  said  file  to 
be  thrown  from  his  hand  and  the  absence  of  a  guard  suffered 
and  permitted  such  file  to  come  in  contact  with  his  left 
eye,"  whereby  the  sight  of  the  same  was  destroyed  and  he 
was  otherwise  severely  injured. 

Appellant  asserts,  and  appellee  denies,  that  the  lathe  or 
machine  on  which  appellant  was  working  when  injured 
comes  within  the  provisions  of  the  statute  (§8029  Burns 
1908,  Acts  1899  p.  231)  requiring  certain  machinery  to  be 
guarded. 

In  the  light  of  recent  decisions  of  this  court  and  the  Su- 
preme Court,  we  hold  that  the  averments  make  a  case  within 
the  purview  of  the  statute.  United  States  Cement  Co.  v. 
Cooper  (1909),  172  Ind.  599,  612,  88  N.  E.  69;  Oreen  v. 
American  Car,  etc.,  Co.  (1904),  163  Ind.  135,  139,  71  N.  E. 
268;  Baltimore,  etc.,  R.  Co.  v.  Cavanaugh  (1905),  35  Ind. 
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App.  32,  36,  71  N.  E.  239;  Hoffmeyer  v.  State  (1906),  37 
Ind.  App.  526,  77  N.  E.  372. 

Appellee  in  his  brief  states:    ''The  second  paragraph  of 

complaint  was  insuiBcient  because  the  burden  was  on  the 

plaintiff  to  allege  facts  sufficient  to  show  that  the 

2.  plaintiff  did  not  have  knowledge  and  hence  assume 
the  risks  from  which  the  injury  resulted. '  *     Since  the 

averments  are  sufficient  to  charge  a  violation  of  a  statutory 
duty,  the  doctrine  of  assumption  of  risk  has  no  application 
to  this  paragraph  of  the  complaint.     Jenney  Electnc  Mfg, 

Co.  v.  Flannery  (1913),  53  Ind.  App. ,  98  N.  E.  424; 

American  Car,  etc.,  Co  v.  Clark  (1904),  32  Ind.  App.  644, 
648,  70  N.  E.  828. 

The  following  language  in  United  States  Cement  Co.  v. 
Cooper,  supra,  613,  is  applicable  here :  *  *  It  is  alleged  •  •  * 
that  the  offending  machine  was  dangerous  from  being  un- 
covered and  exposed ;  that  the  same  might  have  been  covered 
at  a  reasonable  cost  and  without  affecting  its  efficiency.  We 
think  these  averments  are  sufficient  to  send  these  questions 
to  the  jury."  The  second  paragraph  states  a  cause  of  ac- 
tion under  the  statute,  and  the  court  erred  in  sustaining 
the  demurrer  thereto. 

The  case  was  tried  on  the  first  paragraph  of  the  complaint, 
and  at  the  close  of  appellant's  evidence  the  court  directed 
a  verdict  for  appellee.  This  action  of  the  court  is  made  a 
cause  for  a  new  trial  and  the  overruling  of  the  motion  for 
a  new  trial  is  assigned  as  error. 

The  sufficiency  of  the  first  paragraph  of  the  complaint  is 
not  questioned  by  this  appeal.  Our  decision  on  the  suffi- 
ciency of  the  second  paragraph  of  the  complaint  compels  a 
reversal  of  the  judgment. 

The  alleged  error  in  refusing  to  admit  certain  evi- 

3.  dence  of  a  conversation  between  appellant  and  ap- 
pellee's storekeeper,  if  error  at  all,  is  rendered  harm- 
less for  the  record  shows  that  substantially  the  same  facts 
were  proved  in  another  way. 
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Further  consideration  of  the  other  questions  raised  by  the 
motion  for  a  new  trial  can  serve  no  good  purpose,  for  in 
the  event  the  case  is  retried  the  evidence  may  not  be  the 
same  and  the  questions  here  presented  may  not  again  arise. 

The  judgment  is  therefore  reversed,  with  instructions  to 
sustain  the  motion  for  a  new  trial,  overrule  the  demurrer  to 
the  second  paragraph  of  the  complaint,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Note.— Reported  in  98  X.  E.  1009.  See,  also,  under  (1)  20  Cyo. 
1384;  (2)  26  Cyc.  1397;  (3)  38  Cyc.  1457.  As  to  risks  assumed  by 
.«»ervants,  f»ee  52  Am.  Rep.  737 ;  24  Am.  St.  320.  As  to  the  master's 
duty  to  guard  or  enclose  dangerous  machinery.  See  note  to  Brazil 
Block  Coal  Co,  v.  Oih^on  (Ind.),  98  Am.  St.  290.  As  to  servant's 
assumption  of  risls  of  master's  breach  of  statutory  duty,  see  6  L. 
R.  A.  (N.  S.)  981;  19  L.  R.  A.  (N.  S.)  640;  22  L.  It  A.  (N.  S.) 
634;   33  L.  R.  A.  (N.  S.)  646;   42  L.  R.  A.  (X.  S.)   1229. 


Barton  et  al.  v.  Barton. 

[Xo.  7,840.     Filed  January  30,  1013.] 

1.  Pleaoinq. — Complaint, — Stifftcdency, — Defects  Curable  by  Mo- 
tion to  Make  Specific — Demurrer. — A  complaint  is  not  demurra- 
ble for  defects  that  may  be  reached  by  a  motion  to  make  more 
specific,  and  will  be  held  good  if  It  states  facts  entitling  plaintiff 
to  any  relief,    p.  321. 

2.  Pleading. — Complaint. — Sufficiency. — A  complaint  alleging  facts 
from  which  it  may  readily  be  determined  that  defendant  was  the 
agent  of  plaintiff  In  buying  and  selling  refil  estate,  that  on  ac- 
count of  moneys  advanced  by  plaintiff,  interest  collected,  and 
profits  derived  from  the  sale  of  real  estate,  defendant  became 
{ndet>ted  to  plaintiff,  that  defendant,  as  attorney  in  fact  for  plain- 
tiff, wrongfully  and  without  any  consideration,  conveyed  certain 
real  estate  to  his  wife  for  the  purpose  and  with  the  intent  to 
cheat  and  defraud  plaintiff,  and  which  demandK  an  accounting 
and  the  setting  aside  of  such  conveyance,  is  sufllcient  to  with- 
stand a  demurrer,    p.  321. 

Prom  Clinton  Circuit  Court ;  Lee  Nash,  Special  Judge. 

Action  by  Daniel  J.  Barton  against  John  D.  Barton  and 
another.  From  a  judgment  for  plaintiff,  the  defendants  ap- 
peaL    Affirmed. 
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Joseph  Clayhaiigh,  for  appellants. 

Thomas  M.  Ryan  and  James  V,  Kent,  for  appellee. 

Shea,  J. — This  was  an  action  brought  by  appellee  against 
appellants  for  an  accounting  and  to  set  aside  a  deed. 

The  complaint  was  in  one  paragraph,  to  which  a  demurrer 
for  want  of  facts  was  overruled.  Appellants  answered  by 
a  general  denial.  The  cause  was  submitted  to  the  court  for 
trial.  The  court  found  the  facts  specially,  and  stated  con- 
clusions of  law  thereon,  which  are  a  part  of  the  record.  Judg- 
ment for  appellee. 

The  ruling  of  the  court  in  passing  on  the  sufficiency  of  the 
complaint  is  the  only  error  assigned.  The  complaint  charges, 
in  substance,  that  for  a  period  of  fifteen  years  appellant,  John 
D.  Barton,  was  the  agent  of  appellee,  Daniel  J.  Barton,  and 
during  said  time  he  bought  and  sold  real  estate  and  personal 
property  for  the  latter;  that  appellee  furnished  money  for 
that  purpose,  and  said  appellant  received  said  sums,  and 
as  agent  for  appellee,  used  them  for  the  purchase  of  real 
estate  and  other  purposes,  for  appellee's  benefit;  that  dur- 
ing said  time  appellee  advanced  to  said  appellant  the  sum 
of  $2,000,  which  sum,  with  interest  thereon,  and  profits  de- 
rived from  the  sale  of  real  estate  purchased  with  the  same, 

is  now  due  and  owing  to  appellee  from  said  appellant ;  that 

■ 

on  April  18,  1908,  appellee  revoked  the  agency,  and  there- 
after demanded  an  accounting,  and  the  amount  so  due  him  as 
interest  and  profits,  which  demand  was  refused  by  appellant, 
John  D.  Barton ;  that  said  John  D.  Barton,  as  the  attorney 
in  fact  of  appellee,  transferred  and  warranted  to  his  wife, 
Anna  B.  Barton,  appellant  herein,  certain  real  estate  de- 
scribed in  the  complaint,  belonging  to  appellee ;  that  said  con- 
veyance was  voluntary  and  without  any  consideration  what- 
ever, and  appellee  has  received  no  proceeds  from  the  sale 
thereof.  It  is  prayed  that  an  accounting  be  had;  that  the 
conveyance  to  Anna  Barton  be  declared  fraudulent  and  void ; 
that  a  trustee  be  appointed  to  reconvey  to  appellee  and  that 
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he  have  judgment  for  $3,500,  and  that  said  Bum  be  declared 
a  special  lien  on  said  real  estate. 

The  complaint  is  subject  to  much  criticism  on  account  of 

lack  of  clear  statement,  which  might  readily  have  been  cured 

in  the  court  below  by  a  motion  to  make  more  specific. 

1.  Appellants  failed  to  resort  to  that  method  to  cure  the 
evils  from  which  they  now  seek  relief  in  this  court. 

It  is  a  well-settled  principle  of  law  that  if  the  complaint 
states  a  cause  of  action  entitling  plaintiff  to  any  relief,  it 
will  not  be  obnoxious  to  a  demurrer.  Gowdy  Gas  Well,  etc., 
Co.  V.  Patterson  (1902),  29  Ind.  App.  261,  64  N.  E.  485; 
Levi  V.  Hare  (1894),  8  Ind.  App.  571,  36  N.  E.  369;  Jessup 
V.  Jessup  (1893),  7  Ind.  App.  573,  34  N.  E.  1017;  Scott  v, 
Cleveland,  etc.,  R.  Co.  (1896),  144  Ind.  125,  43  N.  E.  133,  32 
L.  R.  A.  154;  United  States  Sav.,  etc.,  Co.  v.  Harris  (1895), 
142  Ind.  226,  40  N.  E.  1072,  41  N.  E.  451 ;  Shepardson  v., Gil- 
lette (1892),  133  Ind.  125,  31  N.  E.  788;  Coleman  v.  Floyd 
(1892),  131  Ind.  330,  31  N.  E.  75 ;  Bennett  v.  Preston  (1861), 
17  Ind.  291;  Domestic  Block  Coal  Co.  v.  De Armey  (1913), 
179  Ind.  — ,  100  N.  E.  675,  102  N.  E.  99. 

It  may  readily  be  determined  from  the  allegations  of  the 

complaint  that  appellant,  John  D.  Barton,  was  for  the  period 

of  fifteen  years  agent  for  appellee,  Daniel  J.  Barton, 

2.  and  during  that  time,  on  account  of  moneys  advanced, 
interest  collected,  and  profits  derived  from  the  sale 

of  real  estate,  became  indebted  to  appellee  in  a  large  sum 
of  money;  that  during  the  period  of  the  agency  appellant 
John  D.  Barton  wrongfully,  as  attorney  in  fact,  conveyed 
a  parcel  of  real  estate,  described  in  the  complaint,  to  his 
wife,  Anna  B.  Barton,  appellant,  without  any  consideration, 
**for  the  purpose  of  cheating  plaintiff  and  with  intent  to 
cheat  and  defraud  plaintiff.''  There  is  a  demand  for  an 
accounting,  and  that  the  conveyance  to  Anna  B.  Barton  be 
set  aside  and  declared  fraudulent  and  void.  These  allega- 
tions were  sufficient  to  withstand  a  demurrer. 
Vol.  52—21 
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The  facts  specially  found  by  the  trial  court  show  that  a 
correct  result  was  reached  on  the  theory  as  stated. 
Judgment  affirmed. 

Note.— Reiwrted  in  100  X.  E.  OSS.  See,  also,  under  (1)  31  Cyc. 
281 ;  (2)  31  ('yc.  2S8.  As  to  the  doctrine  that  an  agent  to  sell  can 
not  sell  to  himself,  and  ItK  application  to  a  sale  by  him  to  his  wife, 
see  SO  Am.  St.  5rjl). 


Southern  Railway  Company  et  al.  v.  Adams. 

rXo.  7,767.    Billed  February  11,  1913.] 

1.  Cabbikrs. — Injury  to  Passengers. — Negligence, — Derailment  of 
Train, — lies  Ipsa  Loquitur. — Complaint, — Where  the  complaint, 
in  an  action  against  a  railroad  company  for  personal  injuries, 
clearly  shows  that  the  relation  of  carrier  and  passenger  existed, 
and  that  the  plaintiff  was  injured  by  the  derailment  of  the  train, 
the  rule  of  res  ipsa  loquitur  applies,  notwithstanding  several 
causes  are  alleged  to  have  produced  the  derailment    p.  326. 

2.  Cabriebs. — Injury  to  Passengers. — Derailment  of  Train. — Com- 
plaint.— Allegation  of  Particular  Defects. — Proof. — Where  the 
complaint,  in  a  passenger's  action  for  injuries  caused  by  the 
derailment  of  a  train,  alleges  the  particular  defects  that  caused 
tlie  derailment,  the  carrier  is  relieved  from  the  burden  of  dis- 
proving or  meeting  any  other  negligence  In  regard  to  the  derail- 
ment than  tlint  alleged,  nor  can  the  plaintiff  prove  any  other 
causes  than  those  alleged,    p.  327. 

3.  Carbiers. — Injury  to  Passengers. — Complaint. — Sufficiency, — 
Where  the  complaint,  in  an  action  for  injury  to  a  passenger  by 
the  derailment  of  a  train,  charged  negligence  in  three  respects, 
namely,  defective  track,  defective  axles  and  excessive  speed,  and 
further  alleged  that  thereby  and  on  account  of  the  negligent  and 
careless  manner  in  Which  the  train  was  run  and  managed.  It 
was  derailed  and  plaintiff  was  thereby  injured,  sufficiently 
charged  that  the  derailment  was  caused  by  the  negligence  of 
defendant  and  that  such  negligence  was  the  proximate  cause  of 
the  injury,    p.  328. 

4.  Carriers. — Injury  to  Passengers. — Derailment  of  Train. — Par- 
ticular Defects. — Proof. — Where  a  passenger,  in  an  action  for  in- 
juries caused  by  the  derailment  of  a  train,  alleged  a  number  of 
defects  as  cause  for  the  derailment,  proof  that  the  derailment 
was  occasioned  by  any  one  or  more  of  the  causes  alleged  would 
warrant  a  finding  for  plaintiff,    p.  328. 
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5.  Triau — Argument, — Statement  of  Counsel. — Objection, — Mo- 
tion.— Where  a  party  objects  to  a  statement  iiuido  l)y  couusel  in 
argument,  a  part  of  which  is  proper  and  warranted  by  evidence, 
he  should  direct  his  motion  to  the  objectionable  part  and  not  to 
the  whole  statement    p.  329. 

6.  Appeal. — Review. — llannless  Error. — Miscondnvt  of  Counsel. — 
Refusal  to  Set  Aside  Subniission  of  Cause. — Where  counsel  In- 
dulged in  improper  remarks  in  argument,  and  the  court  in- 
structed tlie  Jury  to  disregard  them,  the  refusal  of  the  court  to 
set  aside  the  submission  of  the  cause  will  not  work  a  reversal, 
where  there  is  nothing  in  the  record  to  overcome  the  presump- 
tion that  the  instructions  were  heeded,  or  indicatiui?  that  appel- 
lants were  thereby  prevented  from  having  a  fair  trial,    p.  329. 

7.  Cabriebs. — Injury  to  Passengers. — Derailment  of  Train. — yegli- 
gencc. — Presumptions, — In  a  passenger's  action  for  injuries  caused 
by  the  derailment  of  a  train,  proof  of  the  relation  of  carrier  and 
passenger,  and  a  derailment  resulting  hi. injury  to  the  passenger, 
creates  a  presumption  of  negligence  on  the  part  of  the  carrier. 
entitling  plaintiff  to  recover,  unless  it  Is  removed  by  evidence, 
and  plaintiff  Is  not  deprived  of  such  presumption  by  the  fact  that 
he  has  alleged  specific  acts  of  negligence  as  causing  the  derail- 
ment   p.  330. 

S.  Carbiebs. — Injury  to  Passengers. — Derailment  of  Train. — In- 
struciions. — Refusal. — Where,  in  a  passenger's  action  for  injuries 
caused  by  the  derailment  of  a  train,  plaintlfT  alleged  that  the 
derailment  was  caused  by  defective  axles,  defective  tracks  and 
excessive  speed,  a  requested  instruction  that  to  be  entitled  to 
recover  the  plaintiff  must  prove  that  the  derailment  was  the 
result  of  the  three  causes  combined,  was  properly  refused,  p.  330. 

G.  Trial. — Instructions. — Refusal  of  Instructions, — The  refusal  of 
requested  Instructions  that  are  covered  by  other  Instructions  giv- 
en is  not  error,    p.  330. 

10.  Appeal. — Review. — Harmless  Error. — Insinicfio7is.  —  An  in- 
struction that  although  a  common  carrier  of  passengers  does  not 
insure  the  safety  of  Its  passengers  the  law  will  not  tolerate  any 
negligence  on  the  part  of  the  carrier,  though  inaccurate  in  failing 
to  limit  the  negligence  to  tliat  charged  in  the  complaint,  is  harm- 
less where  the  omission  was  covered  by  other  instructions  given. 
p.  331. 

From  Harrison  Circuit  Court ;  William  Ridley,  Judge. 

Action  by  Leander  C.  Adams  against  the  Southern  Rail- 
way Company  and  another.  From  a  judgment  for  plain- 
tiff, the  defendants  appeal.    Affirmed, 
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Alex.  P.  Humphrey,  Edward  P,  Humphrey,  John  D,  Wei- 
man,  Thomas  J.  Wilson,  Frank  Self,  Walter  \\  BuUeit  and 
Major  ir.  Funk,  for  appellants. 

Stoisenherg  d:  Weathers,  Patns  dk  Trusty,  W.  T,  Zenor  and 
Ewing  &  Roosc,  for  appellee. 

Pelt,  P.  J. — This  is  a  suit  by  appellee  against  appellants 
for  damages  alleged  to  have  been  sustained  by  reason  of 
appellants*  negligence. 

The  facts  not  in  dispute  show  that  appellants  are  common 
carriers  of  passengers;  that  appellee  was  a  passenger  on 
one  of  their  trains,  and  while  riding  as  such  passenger,  the 
train  was  derailed  and  appellee  was  injured.  The  jury  re- 
turned a  general  verdict  in  favor  of  appellee,  and  with  it, 
answers  to  67  interrogatories. 

Appellants  have  assigned  as  error  the  overruling  of  the 
demurrer  to  the  complaint,  the  overruling  of  the  separate 
motions  of  each  appellant  for  judgment  on  the  answers  of 
the  jury  to  the  interrogatories,  notwithstanding  the  general 
verdict,  and  the  overruling  of  the  motion  of  each  appellant 
for  a  new  trial. 

The  complaint  charges,  in  substance,  that  appellee  was  a 
passenger  on  one  of  appellants'  trains  on  January  28,  1909; 
that  at  that  time  appellants'  track  was  defective  at  a  point 
about  three  miles  west  of  the  city  of  New  Albany,  in  this, 
that  the  rails  were  insufficient,  were  not  properly  spiked  to 
the  cross-ties,  and  that  the  ties  were  decayed  and  rott^i: 
that  the  locomotive  and  cars  comprising  the  train  on  which 
appellee  was  a  passenger  were  old  and  out  of  repair  and  the 
axles  of  the  same  were  imperfect  and  weak :  that  while  ap- 
pellee was  such  passenger  and  riding  from  the  town  of  Cory- 
don  Junction  to  the  city  of  New  Albany,  appellants  ran  said 
train  carelessly  and  negligently  at  a  high  and  unusual  rate 
of  speed  to  wit,  50  miles  an  hour;  that  said  train  was  so 
carelessly,  negligently  and  dangerously  run  over  said  de- 
fective and  insufficient  track,  cross-ties  and  rails  aforesaid. 
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and  on  a  down  grade  without  applying  the  brakes  as  should 
have  been  done;  that  appellants  carelessly  and  negligently 
so  ran  said  train  at  said  high  and  dangerous  rate  of  speed 
with  said  defective  and  insufficient  locomotive  and  cars, 
'*that  thereby  and  by  reason  of  all  of  which  acts  of  care- 
lessness and  negligence  on  the  part  of  said  defendants  as 
aforesaid,  •  •  •  said  train  and  the  car  in  which  this 
plaintiff  was  riding  while  same  was  so  negligently  run  as 
aforesaid  and  while  so  negligently  run  and  being  run  at  a 
down  grade  at  and  in  the  county  of  Floyd  and  State  of  In- 
diana, were  so  negligently  and  carelessly  run  and  managed, 
that  the  car  in  which  plaintiff  was  so  riding  together  with 
other  cars  comprising  the  said  train,  were  thrown  from  the 
said  track  and  from  said  road  down  an  embankment  and 

•  •     •     by  reason  of  its  sudden  and  immediate  derailment 

*  •  •  and  without  any  fault  or  negligence  on  the  part 
of  this  plaintiff,  he  was  •  •  •  greatly  and  severely 
injured." 

It  is  asserted  by  appellants  that  the  complaint  does  not 
charge  either  a  negligent  derailment  or  a  negligent  injury ; 
that  three  interdependent  causes  of  the  derailment  are  al- 
leged, viz. :  defective  track,  defective  axles  and  excessive 
speed,  and  that  not  one  is  shown  to  be  the  proximate  cause 
of  the  injury ;  that  under  such  a  charge,  though  made  in  a 
passenger  case,  the  rule  of  res  ipsa  loquitur  has  no  applica- 
tion, and  the  complaint  is  bad  because  it  fails  to  show  a  negli- 
gent derailment  of  the  train,  but  does  show  that  the  derail- 
ment was  the  proximate  canse  of  the  injury;  that  the  com- 
plaint is  also  insuflScient  to  show  a  cause  of  action  on  any 
one  of  the  alleged  causes  of  the  derailment,  because  it  fails 
to  show  that  any  one  of  them  was  the  proximate  cause  of 
the  injury,  but  charges  that  all  taken  in  combination,  caused 
the  derailment. 

The  complaint  in  this  case  proceeds  on  the  theory  of  an 
injury  by  a  common  carrier  to  a  passenger,  caused  by  the 


326  APPELLATE  COURT  OF  LXDIANA, 

Southern  R.  Co.  t*.  Adam»— <^2  Ind.  App.  322. 

derailment  of  the  train  on  which  the  passenger  was 
1.  riding.  While  several  causes  of  the  derailment  are 
alleged,  we  do  not  think  the  complaint  falls  within  the 
rule  applicable,  where  several  distinct  acts  of  negligence  are 
charged  as  separately  causing  the  injury,  or  within  the  rule 
applicable  where  several  negligent  acts  are  alleged  to  have 
operated  jointly,  or  in  combination,  to  produce  the  injury 
complained  of. 

The  complaint  clearly  shows  that  the  relation  of  carrier 
and  passenger  existed  between  appellants  and  appellee,  and 
where  this  is  shown,  and  it  also  appears  from  the  pleading 
that  the  complaining  passenger  was  injured  by  the  derail- 
ment of  the  train,  the  rule  of  res  ipsa  loqiUtur  applies,  not- 
withstanding several  causes  are  alleged  to  have  produced  the 
derailment. 

In  the  case  of  Terre  Haute,  etc.,  R.  Co.  v.  Skeeks  (1900), 
155  Ind.  74,  56  N.  E.  434,  the  court  had  under  consideration 
a  case  of  a  passenger  alleged  to  have  been  injured  by  the 
derailment  of  a  train.  The  complaint  charged  several  specific 
defects  with  reference  to  a  switch  as  the  cause  of  the  derail- 
ment, and  it  was  contended  that  without  proof  of  all  of  the 
specific  defects  alleged  there  could  be  no  recovery,  and  the 
court,  in  discussing  the  question,  said  on  page  91:  ''It 
cannot  be  successfully  asserted  that  because  she  by  her  com- 
plaint has  been  more  particular  and  specific  in  describing 
the  deficiences  of  the  switch  in  controversy  than  was  neces- 
sarily required  therefore  she  cannot  recover  unless  she  proves 
all  the  particular  defects  as  charged  in  the  complaint. ' '  Also 
on  page  93  it  is  said:  ''Upon  no  view  of  the  case  can  it  be 
said,  we  think,  that  appellee,  in  order  to  succeed,  must  prove 
all  of  the  particular  infirmities  or  deficiences  alleged  in  re- 
gard to  the  switch.  As  heretofore  stated,  proof  of  the 
essence  or  gravamen  of  her  cause  of  action  would  be  sufS- 
cient.  The  facts  alleged  in  the  complaint,  disclosing  as  they 
do  the  relation  of  passenger  and  carrier,  also  the  occurrence 
of  the  accident  and  the  injuries  sustained  by  appellee  there- 


NOVEMBER  TERM,  1912.  327 

Southern  K.  Co.  r.  Adams— 52  Tnd.  App.  322. 

by,  enable  her  to  avail  herself  of  the  benefit  of  the  rule 
which  authorizes,  upon  the  consideration  of  such  facts,  the 
presumption  of  negligence  upon  the  part  of  the  carrier. 
The  charge  as  to  appellant's  negligence  in  the  construction 
and  maintenance  of  the  switch  was  notice  to  it  to  bring  for- 
ward facts  to  show  that  there  was  no  negligence  in  this 
respect,  but  it  certainly  cannot  be  affirmed  that,  by  the  par- 
ticular averments  in  her  complaint,  she  thereby  relieved 
appellant  of  the  burden  of  showing,  under  the  circumstances, 
what  the  law  exacted  of  it.  The  duty  of  a  railroad  com- 
pany engaged  in  carrying  passengers  is  one  well  defined. 
While  the  company,  as  a  carrier  of  passengers,  is  not  an 
insurer  of  their  safety,  still,  in  consideration  of  the  great 
danger  to  human  life  consequent  upon  the  neglect  of  duty 
upon  the  part  of  the  company,  the  law  exacts  of  it  the  exer- 
cise of  the  highest  practicable  care  for  the  safety  of  its 
passengers  in  the  operation  of  its  trains,  and  in  keeping 
its  road,  machinery  and  appliances  in  a  safe  condition ;  and 
for  any  failure  to  exercise  such  care,  and  for  slight  neglect 
of  its  duty  in  this  respect,  it  is  liable  to  a  passenger,  who 
is  himself  without  fault,  for  an  injury  sustained  as  the  re- 
sult of  such  negligence.*' 

In  the  case  from  which  the  foregoing  is  quoted  it  is  also 
stated,  in  substance,  that  the  effect  of  alleging  in  a  plead- 
ing the  particular  defects  that  caused  a  derailment 

2.  resulting  in  an  injury  to  a  passenger,  is  to  relieve 
the  carrier  from  the  burden  of  disproving  or  meet- 
ing *'any  other  negligence  in  regard  to  the  derailment  of 
the  train*'  than  that  alleged,  for  the  reason  that  having 
specified  the  particular  defects  or  acts  of  negligence,  the 
plaintiff  will  be  confined  to  them,  and  not  allowed  to  prove 
other  causes  of  the  derailment  than  those  alleged. 

Appellants  concede  that  the  complaint  shows  that  the 
derailment  was  the  proximate  cause  of  the  alleged  injury, 
and  that  it  would  be  sufficient  if  it  charged  in  general 
terms  a  negligent  derailment  or  a  negligent  injury. 
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The  complaint  charges  negligence  in  three  respects,  viz. : 

defective  track,  defective   axles  and  excessive  speed,  and 

further  alleges  that  thereby  and  on  account  of  the 

3.  negligent  and  careless  manner  in  which  said  train 
was  run  and  managed  it  was  thrown  from  the  track, 

down  an  embankment,  and  by  reason  thereof  appellee  was 
injured  without  aiiy  fault  or  negligence  on  his  part.  These 
averments,  when  fairly  construed,  chai'ge  that  the  derail- 
ment was  caused  by  the  negligence  of  appellants,  and  show 
that  such  negligence  was  the  proximate  cause  of  appellee's 
alleged  injury.     Domestic  Block   Coal   Co.   v.   De  Armey 

(1913),  179  Ind.  ,  100  N.  E.  675,  102  N.  E.  99.     The 

complaint  states  a  cause  of  action,  and  the  trial  court  did  not 
err  in  overruling  the  demurrer  thereto. 

Appellants  insist  that  their  motion  for  judgment  on  the 

answers  of  the  jury  to  the  interrogatories,  notwithstanding 

the  general  verdict,  should  have  been  sustained,  and 

4.  in  support  of  this  contention  refer  to  the  answers 
which,  in  substance,  show  that  the  derailment  of  the 

train  on  which  appellee  w^aa  a  passenger  was  not  caused  by 
any  axle  or  axles  of  said  train;  that  the  derailment  was 
^'not  caused  by  something  else  than  said  track,  speed  and 
axles;''  that  the  derailment  was  caused  by  the  condition  of 
the  track  and  the  speed  of  the  train.  Conceding,  but  not 
deciding,  that  appellants  are  right  in  their  contention  that 
the  answers  to  the  interrogatories  show  that  the  derailment 
was  caused  by  the  speed  of  the  train  and  the  condition  of 
the  track,  and  not  by  those  two  causes  acting  jointly  in 
combination  with  the  defective  axle,  under  our  construc- 
tion of  the  complaint  the  motion  was  rightly  overruled,  for 
the  negligent  derailment  of  the  train  by  one  or  more  of 
the  alleged  causes  was  sufficient  on  this- point  to  warrant  a 
finding  for  appellee. 

One  of  the  grounds  for  a  new  trial  is  the  alleged  miscon- 
duct of  one  of  appellee's  counsel  in  his  closing  argument  to 
the  ]\\TY,  in  referring  to  the  extent  of  the  road  and  the 
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property  of  appellants.    Objection  is  also  made  to  the 

5.  following  remarks:  **I  take  the  side  of  the  people 
against  the  corporations,  and  no  truer  thing  was  ever 

said  by  Billy  Bryan  and  reiterated  by  Teddy  Roosevelt,  than, 
if  the  railroads  and  corporations  of  this  country  cannot  be 
curbed  and  controlled  that  this  Republic  must  fail."  On 
the  trial,  appellants  moved  the  court  to  withdraw  each  of 
said  remarks  from  the  jury,  with  instructions  not  to  con- 
sider them,  and  alrib  moved  the  court  to  set  aside  the  sub- 
mission of  the  case  and  to  discharge  the  jury.  As  to  the 
statement  in  regard  to  the  extent  of  the  property,  there  was 
evidence  tending  to  show  appellants'  road  master  had  under 
his  8Ui)ervision  over  500  miles  of  road.  This  evidence  war- 
ranted at  least  a  part  of  the  statement  complained  of  on 
the  subject  of  the  extent  of  property,  and  the  motion  was 
directed  to  the  whole  statement.  Where  it  is  possible  to 
separate  the  objectionable  from  the  unobjectionable  part  of 
a  statement,  the  motion  should  be  directed  to  the  objection- 
able part  only. 

The  court  sustained  the  motion  to  withdraw  each  of  said 

remarks  from  the  jury  and  instructed  it  to  disregard  the 

same.     While  such   remarks  are  not  commendable, 

6.  and  should  not  be  indulged  in  by  counsel,  in  view  of 
the  action  of  the  trial  court  in  withdrawing  the  re- 
marks and  instructing  the  jury  to  disregard  them,  we  are 
not  convinced  that  appellants  were  harmed  by  the  refusal 
of  the  coiirt  to  set  aside  the  submission  of  the  cause.  On 
the  showing  made  in  this  case  it  will  be  presumed  that  the 
instructions  of  the  court  were  heeded,  and  that  the  im- 
proper remarks  did  not  prevent  appellants  from  having  a 
fair  trial.  Southern  R.  Co.  v.  BuUeit  (1907),  40  Tnd.  App. 
457,  459,  82  N.  E.  474;  Pigg  v.  State  (1896),  145  Tnd.  560, 
564,  43  N.  E.  309;  Board,  etc,  v.  Redifer  (1903),  32  Tnd. 
App.  93,  98,  69  N.  E.  305 ;  Southern  Ind.  R,  Co.  v.  Bams 
(1904),  32  Tnd.  App.  569,  581,  69  N.  E.  550. 

Appellants  also  complain  of  the  refusal  of  the  court  to 
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give  several  instructions  tendered,  and  of  the  giving  of  a 
number  of  instructions.    Instruction  No.  4,  tendered 

7.  by  appellants,  in  so  far  as  it  was  applicable  to  the 
issues,  was  covered  by  other  instructions  given.    We 

cannot  approve  the  instruction  as  tendered,  for  the  reason 
that  it,  in  effect  told  the  jury  that  because  appellee  had 
alleged  specific  acts  of  negligence  as  causing  the  derailment 
he  was  not  entitled  to  the  benefit  of  the  presumption  of 
negligence  of  appellants  on  proof  of  the  relation  of  carrier 
and  passenger,  and  a  derailment  resulting  in  an  injury  to 
the  passenger.  Proof  of  such  facts  makes  a  pHma  fade  case 
of  negligence  on  the  part  of  the  carrier,  and  entitles  the 
injured  passenger  to  a  recovery,  unless  such  presumption 
is  removed  by  the  evidence. 

Instruction  No.  5,  tendered  and  refused,  in  effect  stated 

that  to  be  entitled  to  recover,  the   plaintiff  must  prove 

by  a  preponderance  of  the  evidence  that  the  derail- 

8.  ment  was  the  result  of  the  imperfect  track,  imperfect 
and  defective  axles  and  of  the  speed  of  the  train, 

combined.  This  instruction  is  erroneous,  and  was  right- 
ly refused  for  reasons  already  stated  in  this  opinion. 

Instructions  Nos.  7  and  17  refused,  as  far  as  ap- 

9.  plicable  to  the  issues,  were  covered  by  others  given, 
and  no  error  was  committed  in  refusing  them. 

Most  of  the  objections  to  the  instructions  given  by  the 
court  are  based  on  appellants'  construction  of  the  complaint, 
and  under  our  view  are  not  tenable,  for  reasons  apparent 
from  our  discussion  of  the  complaint. 

The  jury  was  clearly  instructed  on  the  burden  of  proof, 
and  the  burden  of  maintaining  the  affirmative  of  the  issue 
of  negligence  charged  in  the  complaint  was  not  shifted  to 
appellants,  as  asserted  by  them.  The  jury  was  also  told  that 
if  it  found  that  the  car  in  which  appellee  was  riding  was 
derailed  bv  something  not  alleged  in  the  complaint  as  caus- 
ing its  derailment,  or  by  some  imforeseen  or  unexplainable 
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accident,  and  appellants  were  exercising  the  highest  prac- 
tical care  and  skill  for  the  safety  of  their  passengers,  there 
could  be  no  recovery.  This  gave  appellants  the  full  benefit 
of  the  limitations  of  proof  set  by  the  specific  allegations  of 
the  causes  of  the  derailment. 

Complaint  is  also  made  that  the  court  by  its  fourth  in- 
struction told  the  jury  that  although  a  common  carrier  of 
passengers  does  not  insure  the  safety  of  its  passen- 

10.  gers,  the  law  will  not  **  tolerate  any  negligence  on  the 
part  of  sadd  carrier."  The  instruction  is  not  techni- 
cally accurate,  as  it  fails  to  limit  the  negligence  to  that 
charged  in  the  complaint.  In  view  of  the  other  instructions 
given  on  the  subject  of  the  proof  requirefd  to  authorize  a 
finding  against  appellants,  they  could  not  have  been  harmed 
by  this  omission.  Furthermore,  the  error  is  rendered  harm- 
less in  this  case  by  reason  of  the  fact  that  the  jury  expressly 
finds  in  its  special  verdict  that  appellants  were  guilty  of 
negligence  in  causing  the  derailment  in  the  manner  and  by 
the  means  charged  in  the  complaint.  Baum  v.  Palmer 
(1905),  165  Ind.  513,  518,  76  N.  E.  108;  Pittsburgh,  etc, 
R.  Co.  V.  Higgs  (1906),  165  Ind.  694,  76  N.  E.  299,  4  L.  R. 
A.  (N.  S.)  1081.  The  instructions  considered  as  a  whole 
fairly  and  accurately  state  the  law  applicable  to  the  issues 
and  the  evidence,  both  on  the  subject  of  liability  and  the 
measure  of  damages. 

We  find  no  available  error  in  the  record,  and  the  judg- 
ment is  therefore  affirmed. 

Note.— Reported  In  100  N.  E.  773.  See,  also,  under  (1,  3)  6  Cyc. 
626;  (2,  4,  8)  G  Cyc.  628— -New  Anno.;  (5)  38  Cyc.  1508;  (6)  3 
C?yc.  386;  (7)  6  Cyc.  G28;  (9)  38  Cyc.  1711;  (10)  38  Cyc.  1782. 
As  ta  derailed  car  or  broken  rail  as  res  ipaa  loquitur,  see  20  Am. 
St.  401.  As  to  legal  theory  of  causal  connection  In  respect  of  prox- 
imate cause,  see  36  Am.  St.  807.  As  to  counseFs  misconduct  in 
course  of  argument  as  ground  for  reversal,  see  9  Am.  St.  564.  On 
the  question  of  pleading  particular  cause  of  Injury  as  waiver  of 
right  to  rely  on  res  ipsa  loquitur,  see  24  L.  R.  A.  (N.  S.)  788.  As  to 
Che  relation  of  doctrine  res  ipsa  loquitur  to  burden  of  proof,  see  10 
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L.  R.  A.  (X.  S.)  527.  Tpon  the  preeumptlon  of  negligence  from 
injury  to  pas*«enKer,  see  13  L.  R.  A.  (N.  S.)  601;  29  L.  R.  A.  (N. 
S.)  SOS.  F(jr  a  discussion  of  the  derailment  of  a  train  or  car  as 
evidence  of  ueglij^ence  on  the  part  of  a  carrier  of  passengers,  see 
12  Aim.  CUs.  1045. 


Lake  Erie  and  Western  Railroad  Company 

ET  AL.  V.  MaROTT. 

[No.  7,800.    Filed  February  fl,  1J>13.] 

1.  Injunction. — Act  InvohiWKg  Violation  of  Conirart. — Complaint. 
— Sufjlcieiioff, — Exhibit. — In  an  actioii  by  the  assignee  of  a  con- 
tract, granting  the  right  to  lay  and  maintain  a  gas  main  along 
the  right  of  way  of  a  railroad  company,  to  enjoin  the  company 
from  removing  the  main,  tiie  complaint  was  not  dennirrable  on 
the  ground  that  it  contained  an  insufficient  statement  of  the 
contract  and  that  the  defect  was  not  cured  by  making  the  con- 
tract an  exhibit  thereto,  since  the  contract  was  the  foundation 
of  plaintiff's  light  and  was  proi)erly  Incoriwrated  into  the  com- 
plaint by  attaching  thereto  and  filing  tlierewlth  a  copjk'  as  im 
exhibit,  as  provided  by  §308  Bums  1908,  8362  R.  S.  1881,  requir- 
ing, where  a  pleading  Is  founded  on  a  written  instrument,  that 
the  original,  or  a  copy  thereof,  must  be  filed  with  such  pleading, 
p.  337. 

2.  Injunction. — Nature  of  Remedy. — Injunction  is  a  form  of  pro- 
ceeding in  which  the  relief  sought  is  negative  in  character,  that 
is,  it  is  to  i)revcnt  the  commii.ssion  of  some  threatened  act  involv- 
ing the  violation  of  a  contract  or  duty,    ix  337. 

3.  Contracts. — Written  Aijrcements. — Nature. — Deternunadion. — 
In  determining  the  nature  of  a  written  agreement,  the  courts 
will  look  to  the  engagements  of  the  parties  as  therein*  set  out, 
rather  thffii  to  the  designation  of  the  instrument,    p.  338. 

4.  Contracts. — Orant  of  Right  to  Lajf  Gas  Main. — Asftignability. — 
An  agreement  by  a  railroad  company  8i)ec4flcally  providing  that 
for  a  definite  consideration,  the  company  grants  to  a  namctl  com- 
pany the  right  to  lay  and  mainta4n  a  gas  ma^n  a4ong  and  across 
its  right  of  way  for  a  certain  number  of  years,  subject  to  certain 
supervisory  control  by  ttie  chief  engineer  of  the  railroad  com- 
pany, though  designated  both  as  an  agreement  and  a  license. 
constitutes*  an  assignable  agreement  in  the  al)sence  of  an  express 
covenant  against  assignment,    p.  338. 

5.  ('ONTRACTS. — Orant  of  Rifiht  to  Lay  Gas  Main. — Covenant 
Against  Assignment. — Construction. — ^Whcre  a  contract  granting 
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the  right  to  lay  a  gas  main  along  the  right  of  way  of  a  railroad 
company,  provided  that  it  should  not  be  assigned  without  the 
written  consent  of  the  railroad  company,  an  assignment  by  a 
receiver  of  the  grantee  passed  to  the  assignee  all  rights  of  the 
grantee  under  such  contract,  since  such  covenants  are  not  fav- 
ored, and  do  not  operate  against  an  assignment  by  operation  of 
law,  but  will  be  held  to  be  directed  only  against  a  voluntary 
assignment  by  the  grantee,  p.  339. 
a  Appeal. — Review. — Theory  of  Action. — Where  the  assignee  of  a 
contract,  granting  the  right  to  maintain  a  gas  main  on  the  right 
of  way  of  a  railroad  company,  sued  to  enjoin  the  company  from 
removing  such  main,  and  the  company  defended  on  the  theory 
that  the  contract  was  not  assignable  and  tliat  plaintifT  obtained 
no  rights  by  virtue  of  such  assignment,  it  will  be  held  to  such 
theory  on  appeal,  and  cannot  adopt  the  theory  that  plaintiff  has 
no  rights  because  the  evidence  fails  to  show  that  the  stipulated 
rental  was  paid.    p.  341. 

Prom  Marion  Circuit  Court  (18,475) ;  Charles  Remster, 
Judge. 

Action  by  George  J.  Marott  against  the  Lake  Erie  & 
Western  Railroad  Company  and  another.  From  a  judg- 
ment for  plaintiff,  the  defendants  appeal.    Affirmed. 

John  B,  Cockrum  and  Shirts  &  Fertig,  for  appellants. 
Ralph  Bamberger  and  Isadore  Feiblem^n,  for  appellee. 

Adams^  J. — This  action  was  brought  by  appellee  against 
appellants,  to  enjoin  and  restrain  the  latter  from  taking  up, 
removing,  or  in  any  manner  interfering  with,  a  certain  pipe- 
line constructed  along  and  across  the  right  of  way  of  said 
appellants,  near  the  town  of  Eaton,  Delaware  county,  In- 
diana. 

On  a  verified  showing  made  to  the  court,  a  temporary 
restraining  order  was  issued.  Appellants  filed  a  motion  to 
dissolve  the  restraining  order,  which  motion  was  overruled. 
Issue  of  law^  was  formed  by  appellants'  demurrer  to  the 
complaint,  which  demurrer  was  overruled.  Issue  of  fact 
was  formed  by  answer  of  general  denial.  Trial  by  the 
court,  and  on  request  the  court  made  a  special  finding  of 
facts  and  stated  conclusions  of  law  thereon.    To  the  conclu- 
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sions  of  law  and  to  each  conclusion  appellants  separately 
and  severally  excepted.  Motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  on  the  conclusions  of  law, 
enjoining  appellants  from  taking  up,  removing  or  in  any 
way  interfering  with  the  pipe-line  in  question  until  Feb- 
ruary 11,  1917. 

Errors  relied  on  for  reversal  are  (1)  overruling  motion 
to  dissolve  temporary  restaining  order;  (2)  overruling  de- 
murrer to  the  complaint;  (3)  error  in  the  conclusions  of 
law;  (4)  error  in  each  conclusion  of  law;  (5)  error  in  over- 
ruling motion  for  a  new  trial.  As  the  motion  to  dissolve  the 
temporary  restraining  order  was  based  on  the  alleged  in- 
sufficiency of  the  complaint,  the  first  two  errors  assigned 
may  be  considered  together. 

After  averring  that  appellant,  Lake  Erie  and  Western 
Railroad  Company,  was  operating  the  Fort  Wayne,  Cin- 
cinnati and  Louisville  Railroad,  and  owned  the  entire  capital 
stock  of  the  latter  company,  the  complaint  proceeds  substan- 
tially as  follows:  That  on  February  11,  1907,  the  Fort 
Wayne,  Cincinnati  and  Louisville  Railroad  Company  en- 
tered into  a  certain  agreement  with  the  United  Box  Board 
and  Paper  Company,  a  corporation  having  a  factory  located 
at  Eaton,  Indiana,  wherein  and  whereby  the  Fort  Wayne, 
Cincinnati  and  Louisville  Railroad  Company  granted  to 
said  United  Box  Board  and  Paper  Company  the  right  to 
lay,  maintain  and  use  one  six-inch  pipe  for  gas  along  and 
across  the  right  of  way  and  under  the  tracks  of  said  Fort 
Wayne,  Cincinnati  and  Louisville  Railroad  Company,  near 
the  town  of  Eaton,  Delaware  county,  Indiana ;  *  *  that  a  full, 
true  and  correct  copy  of  said  agreement  is  hereto  attached, 
herewith  filed,  and  made  a  part  of  this  complaint,  marked 
*  Exhibit  A'  ";  that  in  accordance  with  said  agreement,  the 
United  Box  Board  and  Paper  Company,  of  Eaton,  Indiana, 
laid  and  caused  to  be  laid  a  line  of  six-inch  pipe  along  and 
across  the  right  of  way  and  under  the  track  of  said  Fort 
Wayne,  Cincinnati  and  Louisville  Railroad  Company,  for  a 
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distaiice  of  about  24,100  feet,  Jiear  said  town  of  Eaton ;  that 
said  pipe  was,  ever  since  has  been,  and  now  is  a  part  of  a 
pipe-line  running  from  said  gas  wells,  then  owned  by  the 
United  Box  Board  and  Paper  Company,  and  located  in 
Blackford  county,  Indiana,  through  said  town  of  Eaton,  and 
thence  to  the  city  of  Muncie  Indiana ;  that  at  said  time  the 
United  Box  Board  and  Paper  Company  used  natural  gas 
for  fuel  in  the  operation  of  its  factories  at  Eaton,  Indiana, 
and  also  sold  the  output  of  its  wells,  conveyed  as  aforesaid 
through  said  pipe-line,  to  various  factories  in  and  about 
said  city  of  Muncie ;  that  in  a  certain  action  then  pending 
in  the  chancery  court  of  the  State  of  New  Jersey,  wherein 
the  Lockport  Felt  Company  was  complainant,  and  the 
United  Box  Board  and  Paper  Company  w'as  defendant, 
Thomas  L.  Raymond  and  Sidney  Mitchell  were  appointed 
receivers  of  all  the  assets  of  said  United  Box  Board  and 
Paper  Company,  and  said  receivers  were  authorized  to  sell 
to  appellee  leases  covering  the  gas  field  in  Blackford  county, 
and  the  right  of  way,  pipe-line,  gas  and  gas  wells,  including 
the  right  of  way  mentioned  in  the  agreement  heretofore 
referred  to,  executed  betw'een  the  Fort  Wayne,  Cincinnati 
and  Louisville  Railroad  Company  and  the  United  Box 
Board  and  Paper  Company.  It  is  also  averred  in  the  com- 
plaint that  in  a  certain  action  then  pending  in  the  circuit 
court  of  the  United  States  for  the  district  of  Indiana,  be- 
tween the  same  parties,  said  court  on  July  6,  1908,  ap- 
pointed Sidney  Mitchell  as  ancillary  receiver  of  the  United 
Box  Board  and  Paper  Company,  and  thereafter,  an  order 
was  entered  permitting  and  authorizing  said  ancillary  re- 
ceiver to  sell  to  appellee  the  leases  covering  the  gas  field, 
situate  in  Blackford  county,  and  the  right  of  way,  pipe-lines, 
gas,  gas  wells,  pipe  and  fittings  therein  and  thereto;  that 
in  conformity  with  said  order  the  receiver  did,  on  or  about 
December  31,  1908,  sell  and  convey  to  appellee  all  the  prop- 
erty above  mentioned,  including  the  right  of  way  granted 
by  the  agreement  executed  between  the  Fort  Wayne,  Cin- 
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cinnati  and  Louisville  Railroad  Company  and  the  United 
Box  Board  and  Paper  Company;  that  ever  since  said  time 
appellee  has  been  and  now  is  the  owner  of  all  of  said  prop- 
erty; that  said  pipe-line  has  for  a  long  time  been  used  to 
convey  gas  to  factories  in  Delaware  county,  and  particu- 
larly in  the  city  of  Muncie ;  that  appellee  owns  and  operates 
the  property  and  property  rights  herein  set  out,  and  that 
the  same  are  of  great  value,  not  only  to  appellee  but  to  the 
industries  using  gas  conducted  through  appellee's  pipe- 
lines, acquired  as  aforesaid;  that  such  industries  are  con- 
structed for  the  use  of  gas  and  for  no  other  fuel,  and  are 
entirely  dependent  on  said  pipe-line  for  the  conveyance  of 
said  fuel,  and  without  which  said  industries  would  be  com- 
pelled to  close,  throwing  out  of  employment  a  lai^e  number 
of  employes,  and  causing  great  and  irreparable  injury  and 
loss  to  appellee,  by  reason  of  damages  to  which  said  indus- 
tries would  be  entitled  by  appellee's  failure  to  deliver  such 
fuel  gas. 

It  is  further  averred  that  appellee  has  paid  the  full  con- 
sideration and  performed  all  the  conditions  of  the  agree- 
ment between  the  Port  Wayne,  Cincinnati  and  Louisville 
Railroad  Company  and  the  United  Box  Board  and  Paper 
Company;  that  appellants  knowing  that  said  agreement 
does  not,  by  its  terms,  expire  until  February  10,  1917,  and 
with  full  knowledge  of  the  facts  herein  set  out,  threaten 
to,  and,  unless  restrained  by  the  court,  will  remove  said 
pipe-line,  thereby  causing  appellee  great  and  irreparable 
damage,  and  making  the  balance  of  said  pipe-line  and  all 
of  said  gas  wells,  leases  and  contracts  for  the  sale  of  gas, 
now  belonging  to  appellee,  of  no  value  whatever;  that  such 
threatened  action  in  the  removal  of  said  pipe-line  would  be 
in  violation  of  the  agreement  between  the  Port  Wayne,  Cin- 
cinnati and  Louisville  Railroad  Company  and  the  Unite<l 
Box  Board  and  Paper  Company.  The  complaint  further 
shows  an  emergency  for  the  immediate  issuance  of  a  restrain- 
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ing  order,  and  prays  for  a  perpetual  writ  of  injunction  on 
the  final  hearing. 

The  contract,  set  out  as  an  exhibit  to  the  complaint,  is 
shown  to  have  been  executed  on  February  11,  1907,  for  a 
term  of  ten  years.  No  question  arises  on  any  part  of  this 
contract,  except  the  sixth  section,  which  provides  that  '*the 
said  pipe  shall  be  used  for  the  sole  purpose  of  conveying 
gas,  and  this  license  shall  not  be  assigned  without  the  writ- 
ten consent  of  said  first  party  being  first  obtained. ' ' 

Appellants  insist  that  the  court  erred  in  overruling  the 

several  demurrers  to  the  complaint  on  the  ground  that  the 

contract  between  the  Fort  Wayne,   Cincinnati  and 

1.  Louisville  Railroad  Company  and  the  United  Box 
Board  and  Paper  Company  not  being  the  foundation 

of  the  action,  could  not  be  brought  into  the  complaint  by 
filing  it  as  an  exhibit  thereto,  and  that  no  sufficient  state- 
ment of  the  contract  is  contained  in  the  complaint  without 
the  exhibit. 

It  is  true  that  under  §368  Bums  1908,  §362  R.  S.  1881, 
'*when  any  pleading  is  founded  on  a  written  instrument 
•  *  •  the  original,  or  a  copy  thereof,  must  l)e  filed  with 
the  pleading."  This  statutory  requirement  has  been  held 
to  be  imperative.  In  some  cases,  however,  it  is  not  always 
clear  that  the  right  declared  on  is  directly  founded  on  a 
written  instrument.     Injunction  is  a  form  of  pro- 

2.  ceeding  in  which  the  relief  sought  is  negative  in  char- 
acter; that  is  to  say,  it  is  to  prevent  the  commission 
of  some  threatened  act  involving  the  violation  of  a 

1.  contract  or  duty.  When  the  threat  is  carried  out, 
and  becomes  an  accomplished  fact,  the  remedy  of  the 
aggrieved  party  is  an  action  for  damages  for  violation  of  the 
contract.  In  such  a  case,  the  written  contract  is  clearly 
the  foundation  of  the  action,  and  must  be  copied  into  the 
complaint  or  set  out  as  an  exhibit  to  the  complaint.  We 
fail  to  see  wherein  a  proceeding  to  enjoin  a  threatened  act. 
Vol.  52—22 
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whereby  the  complainant's  rights  under  a  contract  are  about 
to  be  violated,  is  in  any  essential  particular  different  from 
a  direct  action  for  damages  for  the  breach  of  such  con- 
tract, in  so  far  as  the  contract  in  each  case  constitutes  the 
foundation  of  the  action. 

In  this  case  the  complaint  shows  that  a  contract  was  en- 
tered into  between  the  Fort  Wayne,  Cincinnati  and  Louis- 
ville Railroad  Company  and  the  United  Box  Board  and 
Paper  Company,  by  the  terms  of  which  appellee  acquired 
certain  property  rights,  for  the  preservation  of  which  and 
to  avoid  irreparable  injury,  this  action  was  brought.  With- 
out the  written  contract,  appellee  would  have  no  right  of 
action,  either  for  injunction  or  for  damages.  We  think  the 
contract  was  essentially  the  foundation  of  appellee's  light, 
and  was  a  proper  exhibit  to  be  filed  with  the  complaint  as 
a  part  thereof.  Old  v.  Mohler  (1890),  122  Ind.  594,  596, 
23  N.  E.  967;  Clupper  v.  Clupper  (1904),  163  Ind.  418,  421, 
72  N.  E.  125;  Williams  v.  Frybarger  (1894),  9  Ind.  App. 
558,  560,  37  N.  E.  202;  State,  ex  reL,  v.  Adams  (1896),  15 
Ind.  App.  310,  312,  44  N.  E.  47. 

Appellants  make  the  further  point  that  even  if  the  con- 
tract is  to  be  deemed  a  part  of  the  complaint,  still  no  right 
of  action  is  shown,  for  the  reason  that  the  same  provides 
that  **this  license  shall  not  be  assigned  without  the  written 
consent  of  said  first  party  being  first  obtained,"  and  hence 
the  instrument  by  its  nature,  as  well  as  by  its  terms,  is 
simply  a  license  and  therefore  not  assignable. 

It   is   elemental   that   courts   in   determining   the 

3.  nature  of  a  written  agreement  will  look  to  the  engage- 
ments of  the  parties  aa  therein  set  out,  rather  than  to 
the  designation  of  the  instrument.     The  agreement 

4.  before  us,  while  characterized  both  as  an  agreement 
and  a  license,  specifically  provides  that  for  a  definite 

consideration  the  Fort  Wayne,  Cincinnati  and  Louisville 
Railroad  Company  grants  to  the  United  Box  Board  and 
Paper  Company  the  right  to  lay,  maintain  and  use  a  six- 
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inch  pipe  for  gas  along  and  across  its  right  of  way  for  a 
period  of  ten  years  from  February  11,  1907,  subject  to  cer- 
tain supervisory  control  by  the  chief  engineer  of  the  rail- 
road company.  This  would  clearly  constitute  an 
5.  assignable  agreement,  but  by  its  terras  there  is  an 
express  covenant  against  assignment  without  the 
written  consent  of  the  railroad  company,  and  as  there  is 
no  averment  that  such  consent  was  first  obtained,  it  is 
urged  that  the  complaint  states  no  cause  of  action  in  favor 
of  appellee.  This  w^ould  doubtless  be  true,  if  appellee  were 
claiming  a  right  by  virtue  of  an  assignment,  from  the  United 
Box  Board  and  Paper  Company.  The  complaint,  however, 
shows  that  he  obtained  title  to  the  property  and  leases 
through  a  judicial  sale,  and  the  rule  generally  applicable 
does  not  obtain  in  cases  where  title  is  taken  by  operation 
of  law. 

Covenants  in  leases  against  assignment  or  subletting,  hav- 
ing the  force  of  conditions,  are  not  favored  by  the  courts. 
It  is  said  in  Jones,  Landlord  and  Tenant  §464:  ''Cove- 
nants against  assignments,  or  underletting,  are  not  favor- 
ably regarded  by  the  courts,  and  are  liberally  construed  in 
favor  of  lessees,  so  as  to  prevent  the  restriction  of  extend- 
ing any  further  than  necessary.'*  This  proposition  is  stated 
even  more  strongly  in  Riggs  v.  Purcell  (1876),  66  N.  Y. 
193,  198,  w^herein  it  is  said:  ''Such  covenants  are  re- 
straints which  courts  do  not  favor.  They  are  construed  with 
the  utmost  jealousy,  and  very  easy  modes  have  always  been 
coimtenanced  for  defeating  them.*'  Again,  in  Jones,  Land- 
lord and  Tenant  §466,  it  is  said:  "An  ordinary  covenant 
against  sub-letting  and  assignment  is  not  broken  by  a  trans- 
fer of  the  leased  premises  by  operation  of  law,  but  the  cove- 
nant may  be  so  drawn  as  to  expressly  prohibit  such  trans- 
fer, and  in  that  case  the  lease  would  be  forfeited  by  an 
assignment  by  operation  of  law.  Where  a  lessee  cove- 
nanted 'not  to  let,  set,  assign,  transfer,  make  over,  barter, 
exchange  or  otherwise  part  with  the  premises,'  and  after- 
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wards  gave  a  warrant  of  attorney  to  confess  judgment,  on 
which  the  lease  was  taken  and  sold ;  this  was  held  to  be  no 
forfeiture,  for  all  the  words  used  in  the  lease  point  to  some 
act  to  be  done  by  the  tenant  himself,  and  there  is  a  distinc- 
tion between  acts  that  a  party  does  voluntarily  and  those 
that  pass  in  invitum;  and  judgments  in  contemplation  of 
law  always  pass  in  invitum/' 

In  Me  Adam,  Landlord  and  Tenant  (4th  ed.)  §141,  the  rule 
is  thus  stated:  '^A  covenant  not  to  assign  is  broken  by  a 
voluntary  assignment  for  the  benefit  of  creditors,  but  is  not 
infringed  by  an  assignment  by  operation  of  law,  as,  for  in- 
stance, under  the  bankrupt  laws  in  case  of  the  tenant's 
bankruptcy,  or  under  the  insolvent  laws  in  case  of  his  in- 
solvency, or  by  means  of  an  execution  sale,  for  in  such  cases 
the  assignment  is  not  the  act  of  the  tenant,  but  of  the  law. ' ' 

This  is  not  a  new  legal  principle,  but  has  been  a  recog- 
nized rule  for  more  than  a  century.  In  Doe  v.  Bevan 
(1815),  3  M.  &  S.  353,  Bayley,  J.,  said:  ''In  Doe  v.  Car- 
tcr  [(1798),  8  T.  R.  57],  it  was  decided  that  a  proviso, 
that  if  the  lessee,  his  executors,  administrators,  or  assigns 
should  assign,  the  landlord  might  re-enter,  contemplated 
only  a  voluntary  assignment,  and  not  one  which  passed  t» 
inviiutn  of  the  lessee,  and  where  the  party  making  the 
assignment  acted  in  discharge  of  a  duty  cast  upon  liim  by 
the  law.  It  has  never  been  considered  that  the  lessee's  be- 
coming bankrupt  was  an  avoiding  of  the  lease  within  this 
proviso;  and  if  it  I)e  not,  what  act  has  the  lessee  done  to 
avoid  it  ?  All  that  has  followed  upon  his  bankruptcy  is  not 
by  his  act  but  by  the  operation  of  law,  transferring  his 
property  to  his  assignees.  Then  shall  the  assignee  have 
capacity  to  take  it,  and  yet  not  to  dispose  of  it  ?  Shall  they 
take  it  only  for  their  own  benefit,  or  be  obliged  to  retain 
it  in  their  hands  to  the  prejudice  of  the  creditors  for  whose 
benefit  the  law  originally  cast  it  upon  them?  Undoubtedly 
that  can  never  be."  Many  other  authorities  support  the 
propositions  above  stated,  among  which  are  the  following: 


NOVEMBER  TERM,  1912.  341 

Lake  Brie,  etc.,  II.  Co.  r.  Marott— 52  Ind.  App.  332. 


Doe  V.  Carter,  supra;  Jackson  v.  Corliss  (1811),  7  Johns. 
•531;  Jackson  v.  SilverfuUl  (1818),  15  Johns.  •278;  Smith 
V.  Putnam  (1825),  3  Pick.  (Mass.)  221;  Bemis  v.  Wilder 
(1868),  100  Mass.  446;  Farnum  v.  Hefner  (1889),  79  Cal. 
575,  21  Pac.  955, 12  Am.  St.  174;  Oazlay  v.  Williams  (1906), 
147  Fed.  678,  77  C.  C.  A.  662,  14  L.  R.  A.  (N.  S.)  1199; 
Wood,  Landlord  and  Tenant  (2d  ed.)  714;  1  Taylor,  Land- 
lord and  Tenant  §408. 

It  is  averred  in  the  complaint  before  us  that  appellee 
purchased  the  right  granted  by  the  lease  at  a  receiver 's  sale, 
made  pursuant  to  an  order  of  the  chancery  court  of  New 
Jersey,  and  the  circuit  court  of  the  United  States  for  the 
district  of  Indiana.  Under  the  authorities  herein  quoted 
and  cited,  the  covenant  which  would  have  been  broken  by 
an  assignment  of  the  lease  by  the  United  Box  Board  and 
Paper  Company  would  not  be  broken  where  the  lease  was 
sold  on  decree  in  a  proceeding  against  the  original  lessee. 
We  must,  therefore,  hold  that  the  rights  under  the  lease 
originally  granted  to  the  United  Box  Board  and  Paper  Com- 
pany passed  to  appellee,  and  that  the  complaint  is  not  bad 
on  account  of  the  covenant  in  the  lease  against  assignment. 

Appellants  also  rely  for  reversal  on  error  of  the  court  in 
stating  its  conclusions  of  law.  We  deem  it  sufficient  to  say 
that  an  examination  of  the  findings  discloses  that  the  sub- 
stance of  the  contract  was  set  out  therein,  as  was  also  a  de- 
scription of  the  leased  premises,  from  '  which  a  surveyor 
might  locate  the  same.  The  law  requires  no  greater  exact- 
ness. 

It  is  finally  \irged  that  the  trial  court  erred  in  overruling 
appellants'  motion  for  a  new  trial,  in  that  there  was  no  evi- 
dence  that   the   stipulated   rental   was   paid.      This 

6.  seems  to  be  true.  There  was  no  proof  of  the  payment 
of  $1  per  annum  in  advance,  as  provided  in  the  agree- 
ment. Appellee,  however,  did  prove  by  letters  received  from 
officers  and  agents  of  appellants  that  in  1909.  a  demand  was 
made  that  appellee  execute  a  new  contract  providing  for 
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the  payment  of  an  annual  rental  of  $535,  and  appellee  was 
notified  that  failure  to  execute  such  contract  would  result 
in  the  removal  of  the  pipe-line  from  the  railroad  property. 

It  was  fairly  shown  by  the  evidence  that  appellants  did 
not  recognize  that  appellee  had  any  right  in  the  leased 
premises.  On  July  28,  1909,  the  chief  engineer  of  appel- 
lants wrote  appellee,  in  part,  as  follows:  **We  have  a  pipe- 
line located  on  our  right  of  way  extending  for  a  distance 
of  24,100  feet  north  of  Baton,  Indiana,  which  formerly 
belonged  to  the  United  Box  Board  and  Paper  Company. 
This  pipe-line  is  not  covered  by  an  agreement,  and  it  will 
be  necessary  to  either  have  an  agreement  executed  covering 
this  pipe-line,  or  have  the  pipe-line  removed."  In  a  sub- 
sequent letter  appellants  fixed  the  rental  at  $535  per  annum, 
and  still  later  appellee  was  notified  that  if  he  could  not  see 
his  way  clear  to  pay  the  rental  named,  steps  would  be  taken 
to  have  the  pipe-line  removed  from  the  railroad  company's 
right  of  way. 

The  evidence  shows  that  appellants  were  acting  through- 
out on  the  assumption  that  appellee  had  no  right  of  any 
kind  under  the  grant  to  the  United  Box  Board  and  Paper 
Company.  The  threat  of  appellants  to  remove  the  pipe-line 
from  their  right  of  way  was  not  made  on  account  of  appel- 
lee's  failure  to  pay  an  annual  rental  of  $1,  but  clearly  on 
account  of  his  refusal  to  execute  a  new  lease  at  an  annual 
rental  of  $535.  This  was  the  theory  on  which  the  action 
was  brought  and  defended.  Another  theory  cannot  be 
adopted  on  appeal. 

Finding  no  reversible  error  in  the  record,  the  judgment 
is  affirmed. 

Note.— Rei>orted  in  100  N.  E.  865.  See,  also,  under  (1)  22  Cyc. 
932:  (2)  22  Cyc.  741 ;  (4.  5)  4  Oyc.  20;  (6)  2  Cyc.  670.  As  to  the 
conRtruotlon  of  n  reRtrlctive  covenant  In  a  lease  against  an  assign- 
ment or  subletting,  see  Ann.  Cas.  1913  B  889. 
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Davis  v.  Bryant. 

[No.  7,824.    Filed  February  11,  1913.] 

1.  Appeal. — Presentation  of  Questions  for  Review. — Errors  Occur- 
ring During  Trial. — ^No  question  la  presented  on  appeal  by  as- 
signment that  the  trial  eourt  erred  in  overruling  a  motion  to 
dismiss  the  action  for  want  of  certain  proof,  and  that  it  erred  in 
sustaining  certain  objections  to  questions  asked  a  witness,  since 
errors  occurring  during  the  trial,  to  be  available,  must  be  saved 
by  assigning  them  as  causes  for  a  new  trial,    p.  344. 

2.  Replevin. — Action. — Necessity  for  Demand. — Where  the  pos- 
session of  goods  sought  to  be  replevied  was  wrongfully  obtained, 
no  demand  is  necessary  before  bringing  the  action,    p.  344. 

3.  Appeal. — Review, — InsuffloietU  Briefs. — On  api)eal  from  a  judg- 
ment for  plaintiff  in  replevin,  the  court  cannot  determine  if 
proof  of  a  demand  was  necessary  where  appellant's  brief  does 
not  contain  any  of  the  evidence  in  the  case.    p.  344. 

4.  Appeal. — Ruling  on  Motion  for  New  Trial. — Waiver  of  Error. — 
Briefs. — Xn  assignment  of  error  In  overruling  a  motion  for  a 
new  trial,  based  on  the  insufficiency  of  the  evidence,  will  not  be 
considered,  where  neither  tlie  motion  nor  any  of  its  grounds  are 
set  out  in  apt)ellant'H  brief,  and  no  statement  of  the  evidence  is 
contained  therein,     p.  344. 

Prom  Superior  Court  of  Marion  County  (78,160) ; 
Chevies  J.  OrbisoJi,  Judge. 

Action  by  Sanford  Bryant  against  Sherman  Davis.  From 
a  judgment  for  plaintiff,  the  defendant  appeals.     Affirmed. 

m 

George  M,  Russell  and  R.  Breckenridge  Smith,  for  appel- 
lant. 
James  T.  V.  Hill,  for  appellee. 

HoTTEL,  J. — This  is  an  action  in  replevin  begun  before 
a  justice  of  the  peace. 

Prom  a  judgment  in  appellee's  favor,  appellant  appeals 
and  assigns  as  errors: 

(1)  The  court  erred  in  overruling  appellant's  motion  to 
dismiss  for  want  of  proof  of  demand;  (2)  the  court  erred 
in  sustaining  appellee's  objection  to  questions  propounded 
to  Sherman  Davis,  as  to  whether  or  not  he  was  a  common 
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carrier;  (3)  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

If  either  of  the  rulings  of  the  trial  court  indicated  by 
the  first  two  of  the  assigned  errors  could  be  said  to  fur- 
nish a  ground  for  reversible  error  in  the  fomi  in 

1.  which  the  questions  ruled  on  were  presented  to  the 
trial  court,  the  manner  of  their  presentation  to  this 

court  prevents  their  consideration. 

Errors  occurring  during  trial  must  be  saved  by  assigning 
them  as  cause  for  a  new  trial.  Rhodiums  v.  Johnson  (1900), 
24  Ind.  App.  401,  56  N.  E.  942;  Stephens  v.  Synith  (1901), 
27  Ind.  App.  507,  61  N.  E.  745;  Martin  v.  Motsinger 
(1892),  130  Ind.  555,  30  N.  E.  b2S;Herrick  v.  Flinn  (1896), 
146  Ind.  258,  45  N.  E.  187. 

If  the  matters  assigned  as  error  are  only  causes  for  a  new 
trial,  no  questions  are  raised.  Singer  v.  Tormoehlen  (1898), 
150  Ind.  287,  289,  49  N.  E.  1055;  Migatz  v.  Stieglitz  (1906), 
166  Ind.  361,  365,  77  N.  E.  400;  George  v.  Robinson  (1905), 
36  Ind.  App.  310,  312,  75  N.  E.  607. 

We  might  add,  with  reference  to  the  first  alleged  error 
assigned,  that  the  complaint  in  this  case  avers  both  a  pos- 
session without  right  and  an  unlawful  detention  of 

2.  the  property  sought  to  be  replevied.  Where  the  pos- 
session of  the  goods  sought  to  be  replevied  was  wrong- 
fully obtained,  no  demand  is  necessary  before  the  action  for 
possession  is  commenced.  Ahlendorf  v.  Barkous  (1898), 
20  Ind.  App.  657,  659,  50  N.  E.  887 ;  Bates  v.  State,  ex,  rel. 
(1881),  75  Ind.  463;  Robinson  v.  Skipworth  (1864),  23 
Ind.  311. 

Appellant  has  failed  to  set  out  in  his  brief  any  part 

3.  of  the  evidence  in  the  case,  and  in  its  absence  this 
court  cannot  determine  whether  proof  of  a  demand 
was  necessary.     The  only  questions  discussed  in  ap- 

4.  pellant's  brief  under  the  third  error  assigned  relate 
to  the  admission  or  sufficiency  of  the  evidence,  and 

neither  the  motion  for  a  new  trial  nor  any  of  its  grounds 
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are  set  out  in  appellant's  brief,  nor  is  any  of  the  evidence 
set  out  in  such  brief.  These  omissons,  under  the  rules  of 
the  Supreme  Court  and  this  court,  deprive  appellant  of  a  con- 
sideration of  this  assigned  error.  Clause  5,  Rule  22,  Supreme 
and  Appellate  Courts.  See  Bartholomew  v.  Gnmes  (1912), 
51  Ind.  App.  614,  100  N.  E.  12,  and  authorities  cited. 
Judgment  affirmed. 

Note.— Reported  In  100  N.  E.  1062,  See,  also,  under  (1)  29  Cyo. 
736;  (2)  34  Cyc.  1406;  (3)  2  Cyc.  1013.  As  to  the  demand  and 
refusal  preliminary  to  proceedings  in  replevin,  see  80  Am.  St.  753. 


Mascari  v.  Hert. 

[No.  7,836.    Filed  February  11,  1013.] 

1.  Appeal. — Vacation  Appeal — ^Where  Judgment  was  rendered  on 
the  eighteenth  judicial  day  of  the  October  term,  1009,  and  a 
motion  to  modlf>'  was  filed  on  the  twenty-second  judicial  day  of 
such  term,  and  overruled  on  the  nineteenth  judicial  day  of  the 
January  term,  1910.  and  the  precipe  bears  date  of  January  31, 
the  certificate  to  the  transcript  is  dated  February  14,  and  the 
record  on  api)eal  was  filed  October  20,  1910,  the  appeal  must  be 
regarded  as  a  vacation  appeal,    p.  347. 

2.  Appeal. — Parties. — DismiasaJ. — Where  a  party  to  the  judgment 
below,  in  so  far  as  the  record  discloses,  is  not  a  party  to  the 
appeal,  and  has  not  been  served  with  notice  as  required  by  $674 
Burns  1908.  Acts  1809  p.  5,  providing  that,  in  case  of  appeal  by  a 
part  of  several  copartie's,  notice  of  the  appeal  must  be  served  on 
all  the  copa  ties  not  appealing,  the  appeal  cannot  be  entertained 
for  want  of  jurisdicti<m.    pp.  347, 348. 

S.  Appeal. — Vacation  Appeal, — Parties. — ^In  a  vacation  appeal,  all 
those  against  whom  a  judgment  has  been  rendered,  either  in  rem 
or  personam,  or  who.  In  any  manner  are  lx>nnd  or  affected  there- 
by, must  be  made  coappellanta.    p.  347. 

4.  Appeal. — Judoment. — Parties. — ^Although  the  only  question  in- 
volved in  an  appeal  is  one  of  costs  adjudged  against  appellant, 
and  by  the  judgment  appellant's  oodefendant  recovered  her  costs. 
such  codefendnnt  is  a  necessary  party  to  the  appeal,  since  any 
order  changing  the  judgment  of  the  lower  court  must  affect  her 
interest,    p.  348. 

Prom  Superior  Court  of  Marion  County  (75,812) ;  Law- 
son  M.  Harvey y  Judge. 
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Proceedings  supplementary  to  execution  brought  by  Jacob 
Hert  against  Antonio  Mascari  and  another.  From  a  judg- 
ment against  him  for  costs,  the  defendant,  Antonio  Mascari, 
appeals.    Appeal  dismissed. 

Charles  E.  Averill,  for  appellant. 
C.  E.  Fensterynacher,  for  appellee. 

Shea,  J. — This  was  a  proceeding  supplementary  to  execu- 
tion brought  by  appellee  against  appellant,  Antonio  Mascari, 
and  Anna  Mascari,  his  wife. 

Appellee  filed  his  affidavit  or  complaint  in  two  paragraphs, 
alleging  in  each  facts  sufficient  to  authorize  the  issuance  of 
an  order  refiuiring  the  defendants  therein  to  appear.  The 
proceeding  was  summary,  and  no  pleadings  affecting  the 
allegations  of  the  affidavit  were  filed. 

The  court  made  the  following  finding:  **Come  the  parties 
and  the  court  having  heretofore  taken  this  cause  under  ad- 
visement and  being  duly  advised  finds  for  the  defendants 
and  that  plaintiff  take  nothing  by  this  action  except  his 
costs  expended  herein.  It  is  therefore  considered,  and  ad- 
judged by  the  court  that  defendant  Antony  Mascari  pay 
the  costs  of  this  action  taxed  at  $ ."  Appellant  An- 
tonio Mascari  filed  his  separate  motion,  praying  for  a  modi- 
fication of  the  judgment  by  retaxing  the  costs.  This  motion 
was  by  the  court  overruled,  which  ruling  is  assigned  as  error 
in  this  court. 

Appellee  presents  a  motion  to  dismiss  the  appeal  on  the 
following  grounds:  (1)  The  motion  to  modify  the  judg- 
ment was  a  part  of  the  main  action  from  which  no  appeal 
lies.  (2)  In  vacation  appeals  all  parties  to  the  judgment 
must  be  parties  to  the  appeal,  or  the  appeal  will  be  dis- 
missed for  want  of  jurisdiction.  Both  Antonio  Mascari  and 
Anna  Mascari,  his  wife,  were  parties  to  the  record  in  the 
court  below.  Appellee's  attorney,  in  his  motion  to  dismiss, 
and  in  his  argument,  asserts  that  this  is  a  vacation  appeal. 
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This  statement  is  not  disputed  by  appellant's  attorney, 
either  in  his  brief  or  otherwise. 

The  judgment  was  rendei^ed  on  October  23, 1909,  being  the 

eighteenth  judicial  day  of  the  October  term  of  the  court. 

The  motion  to  modify  the  judgment  was  filed  on 

1.  October  28,  1909,  the  twenty-second  judicial  day  of 
the  October  term  of  the  court.    On  January  24,  1910, 

the  nineteenth  judicial  day  of  the  January  term  of  the  court, 
motion  to  modify  the  judgment  was  overruled.  The  pre- 
cipe bears  date  of  January  31,  1910.  The  certificate  to  the 
transcript  bears  date  of  February  14,  1910.  The  record 
was  filed  in  this  court  on  October  20,  1910,  so  that  this  must 
be  regarded  as  a  vacation  appeal. 

Section  674  Bums  1908,  Acts  1899  p.  5,  contains  the  fol- 
lowing language :    ^' A  part  of  several  co-parties  may  appeal 
to  the  supreme  or  appellate  court,  but  in  such  case 

2.  they  must  serve  written  notice  of  the  appeal  upon  all 
of  the  other  co-parties  or  their  attorneys  of  record, 

and  file  proof  thereof  with  the  clerk  of  such  court  *  •  *.'' 
Anna  Mascari,  who  was  a  party  to  the  judgment  in  the 
court  below,  in  so  far  as  the  record  in  this  ease  discloses,  is 
not  a  party  to  the  appeal,  and  in  so  far  as  the  record  dis- 
closes was  not  served  with  the  notice  required. 

In  the  case  of  Haymaker  v.  Schneck  (1903),  160  Ind.  443, 

67  N.  E.  181,  the  court  uses  this  language:     ** Under  the 

circumstances,  any  one  of  the   defendants  in   this 

3.  action  had  the  right  to  appeal  in  term  time  from  this 
judgment,  \vithout  joining  as  a  coappellant  any  of 

his  codefendants,  but  the  rule  is  otherwise,  when  an  appeal 
is  taken,  as  is  this,  in  vacation,  for  in  such  cases  all  of  the 
defendants  against  whom  a  judgment  has  been  rendered, 
either  in  rem  or  personam,  or  who,  in  any  manner,  are  bound 
or  affected  thereby  must  be  made  coappellants.  Merely 
making  them  appellees  in  the  appeal  does  not  comply  with 
the  rule.    All  must  be  made  appellants,  otherwise  the  appeal 
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cannot  be  entertained  for  want  of  jurisdiction.  It 
2.  is  evident,  under  the  circumstances,  that  appellant  in 
this  case  has  omitted  to  comply  with  this  well-settled 
rule  of  appellate  procedure,  and  therefore  this  court  is  with- 
out power  to  hear  and  detennine  the  appeal  upon  its  merits. 
Consequently  all  we  can  do  is  to  sustain  the  motion  to  dis- 
miss, as  we  are  absolutely  without  authority  to  waive  the 
rule  and  assume  jurisdiction  in  the  case.  The  following 
decisions,  among  many  others,  fully  affirm  and  support  the 
rule  which  appellee  herein  demands  shall  be  enforced:  Mc 
Kee  V.  Root  [1899],  153  Ind.  314  [54  N.  E.  802],  and  cases 
there  cited;  Gregory  v.  Smith  [1894],  139  Ind.  48  [38  N.  E. 
395] ;  Abshire  v.  Williamson  [1898],  149  Ind.  248  [48  N.  E. 
1027];  Crist  v.  Wayne,  etc,  Loan  Assn.  [1898],  151  Ind. 
245  [51  N.  E.  368]  ;  Michigan  Mut.  Life  Ins.  Co.  v.  Frankel 
[1898],  151  Ind.  534  [50  N.  E.  304];  Owen  v.  Dreshack 
[1900],  154  Ind.  392  [56  N.  E.  22,  56  N.  E.  848]." 

The   only   question   involved   in   this   appeal   is  one   of 
costs?    By  the  judgment  in  the  lower  court,  Anna  Mascari 
recovered  her  costs  in  the  action  against  Antonio 
4.    Mascari.     Any  order  of  this  court  changing  the  judg- 
ment of  the  lower  court  must  affect  her  interests.    She 
was  therefore  a  necessary  party  to  this  appeal. 
The  appeal  is  dismissed  for  want  of  jurisdiction. 

Nora.— Reported  In  100  X.  E.  781.  See,  also,  under  (2)  2  Cyc. 
864;  3  Cyc.  185;  (3)  2  Qc.  7.\S;  (4)  2  Cyc.  756.  As  to  who  may 
appeal  as  an  interested  or  injured  party,  see  119  Am.  St.  740.  For 
a  discussion  of  the  parties  entitled  to  a  notice  of  appeal,  see  13 
Ann.  Cas.  181 ;  21  Ann.  Cas.  1277. 
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TheCleveland,Cincinnati,  Chicago  and  St.  Louis 
Railway  Ck)MPANY  v.  Nichols,  Administrator, 

[No.  7,72(3.    Filed  October  IG,  1912.    Rehearing  denied  February 

11,  1913.] 

1.  Railboadb. — Crossing  Accidents. — Complaint. — Sugtciencv.  —  A 
complaint  to  recover  for  the  death  of  plalntlflTs  decedent  hi  a 
crossing  accident,  alleging  that  as  decedent  approached  the  cro-sH- 
Ing  he  had  an  unobstructed  view  for  half  a  mile  to  the  east,  and 
that,  when  fifty  feet  from  the  crossing,  he  looked  to  the  east  and 
saw  no  train  approaching,  that  the  view  to  the  west  was  ob- 
structed by  freight  cars  on  defendant's  tracks,  and  that  decedent 
was  thereby  required  to  keep  a  close  watch  to  the  west  until  he 
was  npon  defendant's  right  of  way  to  ascertain  if  a  train  were 
approaching  from  that  direction,  and  that  on  ascertaining  that  no 
train  was  approaching  from  the  west,  he  attempted  to  cross, 
that  the  crossing  was  defective  and  was  dangerous  to  cra^s  with- 
out going  slowly,  that  while  he  was  on  the  crossing  a  train 
approached  from  the  east  at  the  rate  of  sixty  miles  per  hour  and 
without  ringing  a  bell,  In  violation  of  city  ordinances  regulating 
the  operation  of  trains  through  the  city,  and,  though  he  made 
every  effort  to  get  out  of  Its  way,  he  was  struck  by  such  train 
and  killed,  sufficiently  states  a  cause  of  action,    p.  351. 

2.  Railboads.  —  Crossing  Accidents.  —  Complaint.  —  Contributor  y 
yegligence. — ^M^ere  the  complaint,  in  an  action  against  a  rail- 
road company,  alleged  that  decedent,  as  he  approached  a  cross- 
ing, was  obliged  to  keep  a  close  watch  to  the  west,  on  account  of 
obstructions,  and  that,  relying  on  a  previous  look  to  the  east 
which  gave  him  a  clear  view  for  a  distance  of  one-half  mile  and 
disclosed  no  approaching  train,  he  traveled  the  last  fifty  feet  of 
the  approach  without  looking  to  the  east,  that  the  crossing  was 
defective,  making  progress  over  the  track  slow,  and  that  while  he 
was  on  the  crossing  a  train  from  the  east  approached  the  cross- 
ing without  warning,  and  at  an  unlawful  rate  of  speed,  and 
killed  decedent,  it  cannot  be  said,  as  a  matter  of  law,  that  dece- 
dent was  guilty  of  contributory  negligence,     p.  352. 

3.  Evidence. — Judiokil  Notice. — Xoise  of  Approaching  Train. — The 
court  may  take  Judicial  notice  of  the  fact  that  an  approaching 
train  will  make  some  noise,    p.  353. 

4.  Rahsoads. — Crossing  Accidents. — Care  in  Approaching  Cross- 
ings.— A  person  approaching  a  railroad  crossing  must  use  or- 
dinary care  to  avoid  Injury,  and  whether  ordinary  care  was  used 
in  a  given  case  must  be  determined  from  a  consideration  of  the 
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situation  of  tbe  party  at  the  time,  his  surroundings,   and  the 
apparent  danger,  p.  354. 

5.  'Segliiivnce. — Contributory  Negliffence. — Jury  Question. — Where 
the  facts  are  of  a  character  to  be  reasonably  subjected  to  more 
tliau  one  Inference  or  conclusion,  the  ultimate  fact  of  contribu- 
tory negligence,  or  due  care,  should  be  determined  by  the  jury, 
p.  354. 

6.  Kailroadb. —  Crossing  Accidents, —  Contributory  Negligence. — 
Jury  Question, — ^Where  decedent  failed  to  stop  his  horse  after 
lie  had  reached  a  point  within  five  feet  of  defendant's  tracks^  and 
from  there  look  In  both  directions  before  attempting  to  cross,  it 
is  for  the  jury  to  determine  from  the  evidence,  under  proi)er  in- 
structions, whether  he  was  guilty  of  contributory  negligence, 
p.  354. 

7.  Appeal. — Review, — Harmless  Ei^or.^-^Instructions, — Refusal. — 
The  refusal  of  requested  instructions  is  not  reversible  error, 
where  the  Instructions  given  were  applicable  to  the  issues  and 
fully  and  fairly  stated  the  law.    p.  355. 

8.  IlAiLBOADS. — Crossing  Accidents. — Evidence. — Yerdict. — Conclu- 
siveness.— Where,  in  an  action  against  a  railroad  company  to 
recover  for  che  death  of  plaiutiflTs  decedent  in  a  crossing  acci- 
dent, defended  on  the  ground  of  contributory  negligence,  api)el- 
lant's  negligence  and  decetlent's  care  were,  under  the  evidence, 
controverted  questions  of  fact,  a  verdict  for  plaintiff  cannot  be 
disturbed  on  the  ground  of  Insufficient  evidence,     p.  356. 

From  Marion  Circuit  Court  (17,318)  ;  Charles  Remster, 
Judge. 

Action  by  Baxter  G.  Nichols,  administrator  of  the  estate 
of  John  A.  ShewTnon,  deceased,  against  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.    Affirmed. 

John  W.  Kern,  John  J.  Kelly,  Leonard  J.  Hackney,  Franlc 
L.  Littleton  and  W.  F.  Elliott,  for  appellant. 
M.  M.  Bachelder,  for  appellee. 

Felt,  J. — Suit  by  appellee  to  recover  damages  far  the 
death  of  his  decedent,  John  A.  Shewmon,  alleged  to  have 
been  caused  by  appellant's  negligence.  Trial  by  a  jury  re- 
sulted in  a  verdict  for  appellee  in  the  sum  of  $2,500.  Ap- 
pellant's motions  for  judgment  on  the  special  findings  and 
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for  a  new  trial  were  overruled,  and  this  appeal  taken  from 
the  judgment  on  the  general  verdict. 

The  first  error  assigned  and  relied  on  by  appellant  is 
that  the  trial  court  erred  in  overruling  the  demurrer  to 

appellee's  complaint    The  complaint  sets  forth  much 
1.     detail  and  is  lengthy,  but,  in  substance,  charges  that 

about  3  o'clock  on  the  afternoon  of  September  28, 
1908,  appellee's  decedent,  while  driving  a  one-horse  wagon 
along  Keystone  avenue  in  the  city  of  Indianapolis,  was 
struck  and  killed  by  one  of  appellant's  trains  at  a  point 
where  appellant's  railroad  crosses  said  Keystone  avenue; 
that  as  said  decedent  approached  said  crossing  he  had  an 
unobstructed  view  of  appellant's  tracks  for  half  a  mile  to 
the  east  of  Keystone  avenue;  that  he  looked  to  the  east  when 
fifty  feet  from  appellant's  right  of  way,  and  saw  no  train 
approaching  him  from  that  direction;  that  when  fifty  feet 
south  of  said  crossing  he  looked  to  the  west  to  ascertain 
whether  any  cars  or  locomotives  were  approaching  from 
that  direction;  that  his  view  of  appellant's  tracks  to  the 
ivest  from  that  point  and  until  he  got  within  five  feet  of 
said  crossing  was  obstructed  by  freight  cars  standing  on 
one  of  appellant 's  tracks ;  that  decedent  was  obliged  to  and 
did  keep  close  watch  to  the  west,  to  determine  whether  any 
cars  were  approaching  him  from  behind  said  obstructions, 
until  he  was  upon  appellant's  right  of  way,  when  he  ascer- 
tained that  none  was  coming  from  that  direction;  that  he 
relied  on  his  previous  view  to  the  east  and  the  fact  that 
appellant  would  not  violate  the  laws  of  the  State  or  the 
ordinances  of  said  city  in  the  operation  of  its  trains  within 
the  city  limits;  that  appellant  maintained  its  Keystone 
avenue  crossing  in  an  unlawful  and  negligent  manner,  in 
this:  that  it  was  not  planked,  that  the  space  between  the 
rails  was  not  filled,  and  the  rails  protruded  some  six  or  eight 
inches  above  the  level  of  the  ground  at  said  point  of  inter- 
section, making  it  very  dangerous  and  hard  for  one  to  cross 
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over  said  tracks  without  going  very  slowly ;  that  at  the  time 
decedent  attempted  to  cross  said  Keystone  avenue  crosBing, 
appellant  negligently,  carelessly,  unlawfully  and  wrongfully 
operated  a  passenger  train  on  its  said  right  of  way  from  the 
east  in  the  corporate  limits  of  said  city  at  a  high  rate  of 
speed,  to  wit,  sixty  miles  an  hour ;  that  decedent  did  not 
observe  said  train  and  did  not  know  it  was  approaching 
until  he  was  on  said  crossing ;  that  he  used  all  diligence  and 
care  within  his  power  immediately  to  get  out  of  the  way  of 
said  train  and  across  said  tracks;  that  on  account  of  the 
unlawful  speed  at  w^hich  said  train  was  running  and  the 
rough  and  unlawful  condition  of  said  crossing  it  was  im- 
possible for  him  to  do  so;  that  appellant  did  not  ring  any 
bell,  blow  any  whistle,  or  attempt  to  stop  or  check  the  speed 
of  said  train,  but  negligently  ran  the  same  at  the  unlawful 
rate  of  speed,  to  wit,  sixty  miles  an  hour;  that  said  train 
collided  with  decedent  and  killed  him.  The  complaint  then 
avers  that  certain  ordinances  of  the  city  of  Indianapolis 
were  in  force  on  the  date  of  said  accident,  governing  the 
establishment  and  maintenance  of  grade  crossings,  requiring 
a  bell  to  be  rung  when  a  locomotive  is  moving  in  said  city, 
and  limiting  the  speed  of  trains  within  the  city  limits  to 
four  miles  per  hour,  and  alleges  appellant's  violation  of  the 
same.  While  some  averments  in  appellee's  complaint  are 
by  way  of  recital,  and  there  is  much  detail  and  some  repeti- 
tion, a  fair  interpretation  of  the  facts  well  pleaded  shows 
that  a  cause  of  action  is  stated,  and  the  complaint  is  suffi- 
cient to  withstand  the  demurrer. 

But  appellant  asserts  that  the  facts  alleged  show  that  as 
a  matter  of  law  decedent  was  guilty  of  contributory  negli- 
gence ;  that  he  was  negligent  in  not  keeping  a  proper 
2.    lookout  for  trains  from  the  east  while  he  traveled 
the  last  fifty  feet  of  the  approach  to  the  Keystone 
avenue  crossing,  and  that  after  he  reached  a  point  five  feet 
from  said  crossing  he  had  aji  unobstructed  view  of  appellant's 
tracks,  both  to  the  east  and  to  the  west,  but  did  not  at  that 
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time  look  to  the  east.  Appellant  further  contends  that  this 
court  will  lake  judicial  notice  of  the  noise  which  is  made 
by  a  train  running  at  a  speed  of  sixty  miles  an  hour ;  that 
such  noise  must  have  been  heard  by  decedent,  and  no  reason 
is  shown  for  his  apparent  failure  to  heed  its  warning ;  that 
the  complaint  also  alleges  a  physically  impossible  state  of 
faetii,  in  that  a  train,  running  at  a  speed  of  sixty  miles  an 
hour,  would  not  travel  half  a  mile  in  the  time  taken  by  a 
horse,  driven  in  a  walk,  to  traverse  fifty  feet. 

We  cannot  concur  in  appellant's  view.  The  averments 
show  that  decedent  looked  to  the  east  when  about  fifty  feet 
from  the  right  of  way,  and  saw  down  the  track  for  about 
half  a  mile  and  no  train  was  in  sight ;  that  his  view  to  the 
west  was  obstructed,  making  it  necessary  for  him  to  keep 
a  close  watch  in  that  direction  for  approaching  trains ;  that 
the  crossing  was  defective  and  impeded  his  progress  in  at- 
tempting to  cross  appellant's  tracks;  that  no  warnings  were 
given  of  the  approach  of  the  train,  and  that  it  was  running 
at  a  high  and  unlawful  speed.  On  this  state  of  facts  we 
cannot  hold  that  the  complaint  afSrmatively  shows  decedent 
guilty  of  negligence  contributing  to  his  injury  and  death. 
Considering  only  the  distance  alleged  and  the  absence  of 
special  warnings,  it  may  be  that  the  collision  is  thus  shown 
to  be  improbable,  if  not  impossible;  but  these  averments 
most  be  considered  in  the  light  of  the  other  allegations  show- 
ing the  obstructions  to  the  west  and  the  defective  condition 
of  the  crossing,  and  when  so  considered,  a  cause  of  action  is 
stated  and  the  question  of  decedent's  contributory  negli- 
gence remains  one  of  fact  to  be  submitted  to  the  jury. 

This  court  may  take  judicial  notice  of  the  fact  that  an 

approaching  train  will  make  some  noise,  but  on  the  facts 

alleged  we  cannot  go  to  the  extent  of  holding  as  a 

3.  matter  of  law  that  the  warning  given  by  such  noise 
was  sufficient  to  show  decedent  guilty  of  contributory 
negligence.  A  person  approaching  a  railroad  crossing  must 
Vol.  52—23 
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use  ordinary  care  to  avoid  injury,  but  what  is  such 

4.  care  in  any  given  case,  or  the  precise  distance  from 
the  crossing  at  which  the  traveler  must  look  and  listen, 

cannot  ordinarily  be  stated  as  a  matter  of  law.  The  test  be- 
ing, Did  he,  in  view  of  his  situation,  surroundings  and  ap- 
parent danger,  use  ordinary  care  ? 

The  principle  involved  is  always  the  same,  but  each  case 
must  be  determined  by  its  own  peculiar  facts  and  circum- 
stances.   If  the  facts  are  of  a  character  to  be  reason- 

5.  ably  subject  to  more  than  one  inference  or  conclu- 
sion, the  ultimate  fact  of  contributory  negligence,  or 

of  due  care,  should  be  determined  by  the  jury.  Baltimore, 
etc,  R.  Co.  V.  Rosborough  (1907),  40  Ind.  App.  14,  18,  80 
N.  E.  S69 ;  Pittsburgh,  etc.,  R.  Co.  v.  Lynch  (1909),  43  Ind. 
App.  177,  186,  87  N.  E.  40;  Chicago,  etc.,  R.  Co.  v.  Turner 
(1904),  33  Ind.  App.  264,  268,  69  N.  E.  484;  Greenawaldt  v. 
Lake  Shore,  etc.,  R.  Co.  (1905),  165  Ind.  219,  223,  74  N.  E. 
1081 ;  Stoy  v.  Louisville  etc.,  R.  Co.  (1903),  160  Ind.  144, 152, 
66  N.  E.  615;  Pittsburgh,  etc.,  R.  Co.  v.  Wright  (1881),  80 
Ind.  236. 

The  alleged  contributory  negligence  of  decedent  in  failing 

to  stop  his  horse  after  he  had  reached  a  point  within  five 

feet  of  appellant's  tracks,  and  there  looking  in  both 

6.  directions  before  attempting  to  cross,  cannot  be  de- 
clared as  a  matter  of  law,  but  it  is  a  question  for  the 

jury  to  determine  from  the  evidence,  under  proper  instruc- 
tions from  the  court  as  to  the  law.  Cincinnati,  etc.,  R.  Co. 
V.  Grames  (1893),  136  Ind.  39,  49,  34  N.  E.  714.  On  the 
facts  averred,  in  the  light  of  the  foregoing  decisions,  it  can- 
not be  declared  as  a  matter  of  law  that  decedent  did  not  use 
ordinary  care  to  avoid  injury  as  he  approached  the  crossing 
where  he  was  injured. 

The  answers  to  the  interrogatories  are  not  in  irreconcilable 
conflict  with  the  general  verdict,  and  we  cannot  say  from  our 
examination  of  the  evidence  that  the  jury  in  its  answers 
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shows  wilful  disregard  of  the  evidence,  or  that  it  was  in- 
fluenced by  passion  or  prejudice. 

After  a  careful  examination  of  the  instructions  given  Ijy 

the  court  and  those  tendered  by  appellant,  we  are  of  the 

opinion  that  no  error  prejudicial  to  appellant  was 

7.     committed  by  the  trial  court  either  in  giving  or  in 

refusing  instructions.     The  instructions  given  were 

applicable  to  the  issues,  and  so  fully  and  fairly  state  the 

law  as  to  render  harmless  the  refusal  of  the  instructions 

tendered  by  appellant. 

No  good  purpose  can  be  subserved  by  setting  out  the  in- 
structions given  or  refused  on  which  error  has  been  assigned, 
or  by  a  detailed  discussion  of  the  questions  raised,  which  in 
this  case  could  only  mean  the  restatement  of  propositions 
many  times  declared  by  this  court  and  our  Supreme  Court. 

We  find  no  reversible  error  in  the  admission  or  exclusion 
of  evidence.  Some  questions  are  suggested  where  no  ex- 
ceptions  are  shown,  and  the  other  questions  show  no  errors 
or  relate  to  matters  that  could  not  possibly  have  harmed 
appellant 

Appellant  earnestly  insists  that  the  verdict  is  not  sup- 
ported by  sufficient  evidence ;  that  the  undisputed  physical 
facts  show  that  decedent's  own  negligence  contributed  to 
his  injury ;  that  his  view  to  the  west  was  not  obstructed,  and 
that  he  could  by  looking  have  seen  the  approaching  train 
from  the  east,  and  that  he  could  have  heard  its  approach, 
by  reason  of  the  necessary  noise  of  the  moving  train,  inde- 
pendently of  any  warning  bell  or  whistle,  had  he  exercised 
the  care  the  law  imposes  on  a  person  approaching  a  rail- 
road crossing ;  that  the  alleged  obstructions  were  so  far  from 
the  crossing  as  not  to  obscure  decedent 's  view  or  require  his 
exclusive  attention  after  he  turned  north  on  Keystone 
avenue. 

The  theory  of  appellant  is  correct,  but  the  evidence  was 
not  so  conclusive  on  the  facts  asserted  as  to  preclude  the 


356  APPELLATE  COURT  OP  INDIANA, 

Cleveland,  etc.,  R.  Oo.  v.  Nlchol9--62  Ind.  App.  340. 

finding  by  the  jury  to  the  contrary.  There  was  evi- 
8.  dence  warranting  the  inference  or  finding  that  de- 
cedent, before  or  at  the  time  he  turned  north  on 
Keystone  avenue,  about  75  feet  from  appellant's  tracks, 
looked  and  eould  see  no  train  approaching  from  the  east 
for  such  a  distance  as  to  give  him  reasonable  assurance  that 
there  was  no  danger  of  injury  from  a  train  from  that  direc- 
tion before  he  could  cross  the  tracks;  that  after  he  turned 
north  his  view  to  the  west  was  obstructed  by  box-cars  until 
he  was  within  a  few  feet  of  the  tracks;  that  his  attention 
was  attracted  by  the  noise  and  the  ringing  of  the  bell  of  a 
switch  engine  operating  a  short  distance  west  of  the  Key- 
stone avenue  crossing,  all  of  which  caused  him  to  look  west 
for  approaching  trains ;  that  from  the  time  he  was  forty  or 
fifty  feet  from  the  tracks  his  view  was  obstructed  by  piles 
of  cross-ties,  until  he  was  within  five  feet  of  the  tracks; 
that  he  saw  no  train  approaching  from  the  east  when  75 
feet  from  the  tracks,  and  relied  on  the  fact  that  appellant 
would  not  violate  the  city  ordinance,  or  approach  without 
proper  warning;  that  he  drove  upon  the  tracks  and  found 
the  crossing  defective,  which  retarded  his  progress,  and  he 
was  on  account  thereof  and  by  reason  of  the  speed  of  the 
approaching  train,  which  came  upon  him  without  warning, 
struck  and  injured  as  alleged.  In  this  view  of  the  evidence, 
appellant's  negligence  and  decedent's  care  were  contro- 
verted questions  of  fact,  which  were  properly  submitted  to 
the  jury,  and  under  the  established  rules  of  our  appellate 
procedure  we  cannot  disturb  the  verdict  of  the  jury  in  such 
a  case. 

Appellant  insists  that  there  is  such  inconsistency  in  the 
fact  of  an  unobstructed  view  to  the  east  for  more  than 
2,000  feet  down  the  track  when  decedent  was  some  75  feet 
from  the  crossing,  and  the  finding  of  a  collision  as  alleged, 
as  to  compel  the  conclusion  that  decedent  either  did  not 
look  or  if  he  looked  he  did  not  heed  the  warning  he  must 
have  received.     But  there  was  evidence  that  in  approaching 
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the  track  decedent  passed  over  an  ascending  grade ;  that  his 
horse  halted  when  on  the  tracks,  which  may  have  been  due 
to  the  alleged  defects,  all  of  which,  when  considered  with 
the  uncertainty  of  accurately  measuring  distance  with  the 
eye,  presents  a  situation  where  the  law  requires  the  ultimate 
facts  to  be  determined  by  the  jury  from  the  evidence.  Con- 
sidering the  inferences  that  may  possibly  and  lawfully  be 
drawTi  from  the  facts  of  this  case,  we  find  no  warrant  for 
disturbing  the  finding  of  the  jury  or  reversing  the  judg- 
ment of  the  lower  court. 
Judgment  affirmed. 

Note.— Reported  in  99  N.  B.  497.  See,  also,  under  (1)  33  Cyc. 
1053;  (2)  33  Cyc.  1111;  (3)  16  Cyc.  852;  (4)  33  Gyc.  981;  (5) 
29  Cyc.  631;  (6)  33  Cyc.  1116;  (7)  38  Cyc.  1810;  (8)  33  Cyc. 
1143.  As  to  the  duty  of  company's  servants,  in  cliarge  of  train,  to 
persons  on  or  near  the  track,  see  20  Am.  St.  114.  As  to  contribu- 
tory negligence  in  failing  to  he  on  lookout  for  approaching  cars, 
see  51  Am.  Rep.  360.  As  to  matters  within  the  course  and  laws  of 
nature  of  which  a  court  takes  judicial  notice,  see  124  Am.  St.  27. 
As  to  the  question  of  contributory  negligence  being  one  for  the  jury, 
see  8  Am.  St.  849.  For  the  duty  of  a  traveller  approaching  railway 
crossing  as  to  place  and  direction  of  observation,  see  37  L.  R.  A. 
(N.  S.)  136. 
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[No.  7,819.     Filed  Februnry  1^.  1913.1 

1*  Fbaud. — Action  for  Damaijca. — Waiver  of  Frdud. — Ratification 
of  CarUraci. — Effect, — The  retention  of  property  by  a  party  who 
has  suffered  loss  through  another's  fraud  does  not  preclude  him 
from  maintaining  an  action  for  damages,  nor  does  aii  express 
waiver  of  the  fraud  and  explicit  ratification  of  the  contract,  un- 
less of  such  a  character  as  to  Imply  a  release  from  the  conse- 
qoences  of  such  fraud,    p.  361. 

2.  Peaod. — Remedies, — A  person  who  has  been  induced  by  fraud 
to  enter  into  a  contract,  may  either  repudiate  the  contract  in 
toto,  return  or  offer  to  return  whatever  of  value  he  has  received 
under  it,  and  recover  the  property  he  has  parted  with,  or  its 
value;  or  he  may  affirm  the  contract  keep  what  property  or 
advantage  he  has  obtained  under  It,  and  recover  the  damages  he 
hap  sustained  by  reason  of  such  fraud,    p.  362. 


t-^ 
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3.  Appkal. — Review. — Harmless  Error, — Refusal  of  Jnstntctions. — 
Reversible  error  cannot  be  predicated  on  the  refusal  of  a  re- 
quested Instruction  that  was  fully  and  properly  covered  by  in- 
atructious  given,    p.  362. 

4.  Fmavd.— Waiver, — Acts  Constituting. — ^The  fact  that  plaintiff, 
in  an  action  for  damages  resulting  through  fraud,  had  instituted 
a  former  suit  to  rescind  the  contract  and  to  obtain  a  reconvey- 
ance of  the  land,  which  was  thereafter  dismissed  by  him  at  his 
own  costs,  and  that  he  thereafter  retained  the  stock  he  bad  re- 
ceived for  the  land,  and  continued  to  act  as  a  director  of  the 
cori>oration,  was  not  inconsistent  with  his  right  to  affirm  the 
contract  and  rely  on  his  action  for  damages,    ix  362. 

u.  Fraud. — Action, — Issues. — Instructions, — In  an  action  to  recov- 
er damages  for  fraud  perpetrated  on  plaintiff  in  the  exchange  of 
cori)orate  stock  for  plaintiff's  land,  where  the  complaint  alleged 
that  T.  and  the  other  defendant  conspired  to  induce  plaintiff  to 
believe  that  T.  owned  the  stock  exchanged,  that  the  other  would 
retain  his  stock  and  control  the  business  with  plaintiff,  and  that 
T.  in  fact  owned  no  stock,  but  that  the  stock  exchanged  was  a 
part  of  the  stock  owned  by  the  other  defendant,  the  question  of 
the  ownership  of  the  stock  was  material,  so  that  an  instruction 
stating  that  it  was  wholly  immaterial  who  was  the  owner  of 
such  stock,  provided  plaintiff  acquired  a  good  title  to  same,  was 
properly  refused,    p.  862. 

6.  Fraud. — Statements  of  Value. — Opinion. — Statements  by  de- 
fendants that  they  had  paid  par  for  their  stock  in  a  corporation, 
made  to  induce  plaintiff  to  exchange  laud  therefor,  were  reiire- 
sentations  as  to  material,  existing  facts,  and  not  the  mere  ex- 
pression of  opinions  as  to  value,  and  constitute  actionable  fraud, 
if  they  were  false  and  were  relied  upon  by  plaintiff  to  his 
damage,    p.  364. 

7.  Fraud, — Statements  of  Value. — Representations  hy  Vendor, — 
Reliance. — Representations  of  value  by  a  vendor,  who  has,  or 
assumes  to  have,  siieclal  knowledge  of  the  value  of  property  sold, 
made  as  a  basis  of  a  contract  between  the  parties,  and  with 
knowledge  that  the  vendee  is  ignorant  of  the  value  and  Is  relying 
on  such  representations,  are  binding  on  the  v^idor.    p.  364. 

8.  EvroENCE, — Value, — Assessed  Value  of  Corporation, — Record  of 
County  Board  of  Revietc—Vuder  §§10233,  10234  Bums  1908,  Acts 
1903  p.  49,  requiring  corporations  to  make  out  and  deliver  to  the 
assessor  a  sworn  statement  showing  the  value  of  all  tangible  prop- 
erty, and  the  market  value,  or  if  no  market  value^  the  actual 
value  of  the  shares  of  stock,  and  providing  that  such  statement 
shall  be  laid  before  the  county  board  of  review,  it  will  be  pre- 
sumed, in  the  absence  of  a  showing  to  the  contrary,  that  the 
board  of  review  in  fixing  the  assessment  has  regardclQ  such  state- 
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inent  as  true  and  correct  and  has  fixed  the  true  cash  value  of  the 
property  iu  accordance  with  the  facts  thereby  shown,  so  that  the 
record  of  such  board  showing  the  assessed  value  of  corporate 
stock,  unless  made  too  remotely,  is  admissible  as  affording  some 
evidence  of  its  value,    p.  305. 

0.  Evidence. — Prcsutnptitms, — Regularity  of  Corporate  Acts. — It 
will  be  i)resumed  that  the  oflicere  of  a  corponition,  in  preparini: 
a  statement  of  the  value  of  all  its  tangible  property,  and  of  the 
shares  of  stwk,  as  required  by  §10233  Burns  1908,  Acts  11K>3  p. 
49,  made  a  true  statement,    p.  368. 

10.  New  Trial. — Misconduct  of  Juror, — The  fact  that  a  juror,  who 
had  instituted  an  action  whicii  was  compromised  and  dismissed 
before  issues  were  formed,  on  being  asked  on  his  voir  dire  if  he 
had  ever  had  any  litigation,  answered  **no,"  was  not  ground  for 
a  new  trial,  since  the  question  w*as  not  calculated  to  call  to  Ills 
mind  a  case  which  was  only  filed  and  dismissed,    p.  369. 

From  Noble  Circuit  Court;  Andrew  A.  Adams,  Special 
Judge. 

Action  by  Philip  Pfaffman  against  David  F.  Ohlwine  and 
another.  Prom  a  judgment  for  plaintiff,  the  defendants  ap- 
peal.   Affirmed, 

Leonard,  Rose  &  Zollars,  T,  A,  Redmond  and  McNagny 
&  McNagny,  for  appellants. 

Deahl  it  Deahl  and  Prickett  dk  Carver,  for  appellee. 

Felt,  P.  J. — This  is  a  suit  by  appellee  to  recover  damages 
from  appellant  for  alleged  fraud  in  the  exchange  of  a 
farm  for  certain  stock  in  the  Specialty  Case  Company,  a 
corporation. 

The  complaint  is  in  two  paragraphs,  but  the  allegations 
of  each  are  similar,  and,  in  substance,  charge  that  in  No- 
vember, 1907,  appellee  was  the  owner  of  a  farm  in  DeKalb 
county,  of  the  value  of  $8,000 ;  that  in  November,  1907,  ap- 
pellants falsely  and  fraudulently  represented  to  appellee 
that  appellant  Ohlwine  was  the  owner  of  178  shares  of  the 
capital  stock  of  the  Specialty  Case  Company,  of  Kendall- 
ville,  Indiana,  of  the  par  value  of  $8,900,  for  which  he  had 
paid  one  hundred  cents  on  the  dollar,  and  had  purchased 
said  stock  from  the  Specialty  Case  Company;  that  appel- 
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lant,  Thomas,  was  the  owner  of  128  shares  of  the  capital 
stock  of  said  company,  for  which  he  had  paid  one  hundred 
cents  on  the  dollar;  that  said  stock  was  then  worth  par; 
that  appellants,  in  order  to  persuade  and  induce  appellee 
to  purchase  said  128  shares  of  capital  stock  in  said  com- 
pany, further  falsely  and  fraudulently  represented  to  him 
that  the  Specialty  Case  Company  was  then  making  money 
over  and  above  the  operating  expenses;  that  if  appellee 
would  purchase  said  128  shares  of  stock  from  appellant, 
Thomas,  appellant,  Ohlwine,  would  retain  his  178  shares  of 
stock,  and  appellee  and  said  Ohlwine  would  then  control 
the  business  and  make  from  $10,000  to  $15,000  annually; 
that  appellants  colluded  and  conspired  together  for  the  pur- 
pose of  defrauding  and  cheating  appellee  out  of  his  said 
farm ;  that  the  statements  made  to  him  by  appellants  as  to 
the  ownership  of  the  capital  stock  alleged  to  belong  to 
Thomas,  as  to  the  actual  price  paid  for  the  stock  and  as  to 
the  value  thereof  at  said  time,  were  wholly  false  and  untrue, 
and  were  made  to  appellee  by  appellants  for  the  purpose  of 
deceiving  and  defrauding  him ;  that  appellee  had  no  knowl- 
edge of  their  falsity,  and  believed  aU  said  statements  to  be 
true  as  made  by  appellants,  and  he  relied  on  them  and  pur- 
chased, as  he  then  thought,  128  shares  of  capital  stock  from 
appellant,  Thomas,  and  paid  therefor  the  sum  of  $6,400, 
being  the  full  par  value  of  said  stock ;  that  Thomas  did  not 
in  fact  own  any  stock  in  said  company,  and  the  stock  so 
purchased  was  a  part  of  the  stock  of  appellant,  Ohlwine; 
that  the  stock  at  the  time,  viz.,  November  14,  1907,  was 
worth  only  thirty-five  or  forty  per  cent  of  its  face  value, 
and  appellee  was  thereby  defrauded  out  of  $4,000. 

Appellants  answered  the  complaint  by  general  denial,  and 
by  a  paragraph  of  special  answer  which  set  up  the  facts  re- 
lating to  the  trade,  and  also  alleged  that  appellee  had  prose- 
cuted a  former  suit  to  rescind  the  contract  under  which  the 
exchange  was  made,  and  to  obtain  a  reconveyance  of  the 
land  to  him ;  that  appellee  knew  all  the  facts  connected  with 
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said  transaction  when  he  instituted  the  same;  that  said 
suit  was  prosecuted  to  final  judgment  against  appellee ;  that 
he  continued  to  act  as  a  director  of  the  corporation,  par- 
ticipated in  its  business,  and  had,  with  full  knowledge  of 
all  the  facts,  ratified  and  confirmed  the  original  transac- 
tion; that  the  facts  alleged  in  the  former  suit  to  rescind 
are  substantially  the  same  as  those  alleged  in  this  suit.  To 
this  special  answer  a  reply  was  filed  in  general  denial.  On 
the  issues  so  formed  the  cause  was  submitted  to  a  jury 
for  trial,  and  thereupon  a  verdict  was  returned  for  appellee 
in  the  sum  of  $2,617.  Appellants'  motion  for  a  new  trial 
was  overruled,  and  this  action  of  the  court  is  the  only  error 
relied  on  or  discussed  on  appeal. 

Appellants  complain  of  the  refusal  of  the  court  to  give 

instruction  No.  22  tendered  by  them,  which,  in  substance, 

informed  the  jury  that  if  with  full  knowledge  of  all 

1.  the  facts  of  the  transaction  appellee  retained  all  the 
proceeds  thereof  and  ratified  the  same,  the  **  verdict 
must  be  for  the  defendants." 

In  Johnson  v.  Culver  (1888),  116  Ind.  278,  285,  19  N.  E. 
129,  the  Supreme  Court  declared  the  law  applicable  to  the 
cjuestion  presented  by  the  refusal  of  an  instruction,  as  fol- 
lows: *'The  retention  of  property  by  a  party  who  has 
suffered  loss  from  the  fraud  of  another  does  not  preclude 
the  loser  from  maintaining  an  action  for  damages,  nor  does 
even  an  express  waiver  of  the  fraud  and  explicit  ratification 
of  the  contract  have  the  effect  to  deprive  the  party  of  his 
action,  unless,  indeed,  the  ratification  is  of  such  a  character 
as  to  imply  a  release  from  the  consequences  of  the  fraud. 
In  the  case  of  St.  John  v.  Hendriclcson  [1882],  81  Ind.  350, 
it  was  said :  *  It  is  undoubtedly  the  law,  that  there  may  be 
a  waiver  of  a  right  to  recover  damages  for  loss  resulting 
from  false  and  fraudulent  representations  by  an  express 
affirmance.  It  is  essential  to  such  a  waiver  that  the  party 
should  possess  full  knowledge  of  the  fraud  practiced  upon 
him ;  that  he  should  intend  #to  coufirm  the  contract  and 
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abandon  all  right  to  recover  for  the  loss  resulting  from  the 
fraud.'" 

Where  a  person  has  been  induced  by  fraud  to  enter  into 
a  contract,  he  has  his  choice  of  remedies.     He  may  repudi- 
ate the  contract  in  toto,  return  or  oflfer  to  return 

2.  whatever  of  value  he  has  received  under  it,  and  re- 
cover the  property  he  has  parted  with  or  its  value; 

or  he  may  affirm  the  contract,  keep  whatever  of  property  or 
advantage  he  has  obtained  under  it,  and  recover  the  dam- 
ages he  has  sustained  by  reason  of  the  fraud  perpetrated 
on  him  in  the  transaction.  Nysewander  v.  Lowman  (1890), 
124  Ind.  584,  588,  24  N.  B.  355 ;  Johnson  v.  Culver,  supra, 
283 ;  20  Cyc.  87. 

To  affirm  the  contract,  retain   the  actual  consideration 

received  under  it  and  ratify  the  transaction  falls  short  of 

a  ratification  with  full  knowledge  of  the  fraud  intending 

thereby  to  abandon  all  right  to  recover  damages  sustained 

on  account  of  such  fraud.     Furthermore,  in  instruc- 

3.  tions  Nos.  8  and  12,  tendered  by  appellee  and  given 
by  the  court,  the  jury  was  properly  instructed  on  the 

question  of  ratification  involved  in  this  case  under  the  issues 
and  the  evidence. 

It  appeared  from  the  evidence  without  dispute  that  the 
former  suit  was  dismissed  by  appellee,  at  his  own  costs  be- 
fore the  issues  were  formed  and  without  any  trial. 

4.  The  other  things  alleged  to  have  been  done  by  ap- 
pellee in  relation  to  the  business  and  property  of 

the  corporation  were  not  at  all  inconsistent  with  his  right 
to  affirm  the  contract  and  rely  on  his  action  for  damages. 

Appellants  allege  error  in  the  refusal  of  the  court  to 
give  instruction  No.  18  tendered  by  them,  which,  in  sub- 
stance, told  the  jury  that  it  was  wholly  immaterial 

5.  who  was  the  owner  of  the  stock  transferred  to  ap- 
pellee, provided  he  acquired  a  good  title  to  the  same. 

It  may  be  conceded  that  as  a  general  rule  the  contention 
of  appellants  would  be  correct,  but  in  this  case  the  com- 
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plaint  contained  a  charge  that  appellants  conspired  together 
to  cheat  and  defraud  appellee  out  of  his  farm;  that  they 
represented  that  appellant,  Thomas,  owned  the  128  shares  of 
stock  he  proposed  to  transfer  to  appellee  for  his  farm ;  that, 
appellant,  Ohlwine  would  not  sell  his  178  shares  of  stock  if 
appellee  would  purchase  said  128  shares  of  Thomas,  but 
would  continue  to  hold  his  stock  and  be  active  in  the  man- 
agement of  the  business  of  the  company,  and  he  and  ap- 
pellee would  thereby  have  control  of  a  majority  of  the  stock 
of  the  company,  manage  its  business,  and  make  from 
$10,000  to  $15,000  per  year ;  that  appellant,  Ohlwine,  would 
not  sell  any  of  his  stock  at  any  price ;  that  in  fact  appellant, 
Thomas,  did  not  own  any  stock,  and  the  stock  transferred 
to  appellee  was  a  part  of  the  178  shares  owned  by  Ohlwine ; 
that  appellee  had  no  knowledge  of  the  busiiiess  of  said 
company ;  that  he  had  been  acquainted  with  appellant,  Ohl- 
wine, for  many  years,  had  confidence  in  his  honesty  and  in 
his  ability  to  manage  the  business  of  said  company ;  that  he 
relied  on  said  statements,  believed  them  to  be  true,  had  no 
knowledge  to  the  contrary,  and  but  for  such  representations 
and  his  reliance  thereon,  he  would  not  have  executed  said 
contract.  The  evidence  shows  that  Thomas  had  no  interest  in 
the  business  of  the  company,  owned  no  stock,  and  after  ob- 
taining from  the  appellee  a  deed  for  the  farm,  conveyed  the 
same  to  appellant,  Ohlwine,  without  any  consideration.  This 
and  other  evidence  warranted  the  inference  that  Thomas 
was  only  a  tool  of  Ohlwine,  and  that  they  fraudulently  con- 
spired to  deceive  appellee,  and  obtain  from  him  his  farm 
for  a  grossly  inadequate  consideration.  On  this  state  of 
facts  it  cannot  be  said  that  the  ownership  of  the  stock  was 
immaterial,  for  it  was  essential  to  the  perpetration  of  the 
fraud  that  appellee  be  deceived  on  this  point,  and  be  made 
to  believe  that  Thomas  owned  the  stock  he  was  purchasing, 
and  that  Ohlwine  would  not  sell  his  stock  and  would  con- 
tinue in  the  business. 
Appellants  complain  of  the  giving  of  instructions  Nos. 
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3,  4  and  5,  at  the  request  of  appellee,  on  the  ground  that 
the  instructions,  in  effect,  told  the  jur>'  that  mere  repre- 
sentations as  to  the  price  paid  for  stock  amounted  to  fraud. 
Appellants  assert  that  representations  of  the  seller  that  he 
paid  a  certain  price  for  an  article  are  only  trade  talk,  on 
which  the  purchaser  has  no  right  to  rely. 

The  statements  that  appellants  paid  par  for  their  stock 

were  representations  as  to  material,  existing  facts,  and  not 

the  mere  expression  of  opinions  as  to  value.     If  the 

6.  statements  were  false  and  appellee  did  not  know  them 
to  be  false,  but  relied  on  them  to  his  damage,  action- 
able fraud  is  shown.     G rover  v.  Cavanagh.  (1907),  40  Ind. 
App.  340,  346,  82  N.  E.  104;  New  v.  Jackson  (1912),  50 
Ind.  App.  120,  95  N.  E.  328,  331. 

If  the  statements  be  viewed  as  representations  of  value,  on 
the  facts  of  this  case,  appellants  are  in  no  position  to  com- 
plain, for  the  reason  that  it  is  the  law  that  if  a  vendor 

7.  has,  or  assumes  to  have,  special  knowledge  of  the 
value  of  the  property  sold,  and  the  vendee  is  ignorant 

of  the  value,  which  fact  is  known  to  the  vendor,  who  also 
knows  the  vendee  is  relying  on  his  representations  as  to 
value,  representations  of  value  made  under  such  conditions, 
as  a  basis  for  a  contract  between  the  parties,  are  binding  on 

the  vendor.    Judy  v.  Jester  (1913),  53  Ind.  App. ,  100 

N.  E.  15,  and  cases  cited;  Kramer  v.  Williamson  (1893), 
135  Ind.  655,  660,  35  N.  E.  388. 

Furthermore,  the  instructions  complained  of  are  not  based 
entirely  on  the  statement  of  the  price  paid  for  the  stock, 
but  connect  that  representation  with  the  statement  that  the 
stock  was  then  worth  par,  that  said  statements  were  false, 
and  appellee  was  ignorant  of  their  falsity,  relied  thereon, 
])elieved  them  to  be  true,  and  was  thereby  induced  to  pur- 
chase said  stock  at  par  value,  to  his  damage  as  alleged. 

The  objection  urged  to  instructions  Nos.  G  and  9  given 
by  the  court  are  similar  to  those  already  considered,  arid  are 
not  tenable,  for  the  reasons  already  apparent  from  this 
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opinion.  Complaint  is  also  made  of  instructions  Nos.  1  and 
13  given  by  the  court,  but  these  instructions  fairly  con- 
strued are  not  open  to  the  objections  urged.  The  in- 
structions taken  as  a  whole  are  clear  and  correct  state- 
ments of  the  law  applicable  to  the  issues  and  evidence  of 
the  case. 

Over  appellants'  objection,  the  trial  court  admitted  in 

evidence  the  record  of  the  county  board  of  review  of  Noble 

county,  showing  the  assessed  valuation  of  the  prop- 

8.  erty  and  capital  stock  of  the  Specialty  Case  Company 
made  in  1907.  Appellant,  Ohlwine,  purchased  his 
stock  in  the  company  on  June  27,  1907,  the  record  of  the 
board  of  review  bore  date  of  July  10,  1907,  and  the  trade 
with  appellee  was  made  on  November  18,  1907.  The  gist 
of  the  objection  is  that  the  assessment  was  made  by  per- 
sons not  parties  to  this  suit,  that  it  is  hearsay  evidence,  that 
it  does  not  tend  to  show  the  value  of  the  stock  at  the  time 
of  trade,  and  that  the  entry  does  not  show  on  what  prop- 
erty of  the  company  the  assessment  is  based.  The  question 
presented  by  this  objection  is  one  of  importance,  and  we 
find  no  decisions  that  are  conclusive  on  the  proposition  in- 
-yolved. 

Under  the  earlier  decisions  of  this  court  and  our  Supreme 
Court  it  was  held  that  assessment  lists  of  personal  property 
were  admissible  as  evidence  to  prove  ownership,  and  the 
amount  and  kind  of  property  owned  by  the  person  assessed 
at  the  time  of  the  assessment,  but  were  not  competent  as 
original  evidence  to  prove  the  value  of  such  property  for 
any  purpose  other  than  taxation.  The  assessments  were  re- 
garded as  made  for  a  special  purpose,  and  could  not  be  used 
to  prove  value  except  for  such  special  purpose. 

In  the  case  of  Indiana  Union  Traction  Co,  v.  Benadum 
(1908),  42  Ind.  App.  121,  83  N.  E.  261,  this  court  held  that 
under  the  provisions  of  the  taxation  law  of  1891,  and  sub- 
sequent acts,  the  party  assessed  is  required  to  make  oath 
that  his  assessment  sheet  containr  a  correct  list  of  his  per- 
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sonal  property  and  shows  the  true  cash  value  of  the  same; 
that  under  this  statute  assessment  sheets  become  sworn  state- 
ments of  the  persons  assessed,  showing  not  only  ownership, 
but  the  cash  value  of  the  property  listed,  and  are  admissible 
as  tending  to  show  the  value  of  the  property. 

In  the  ease  of  Brotherhood,  etc.,  v.  Barton  (1910),  46  Ind. 
App.  160,  92  N.  E.  64,  in  an  action  on  a  benefit  certificate 
providing  for  a  forfeiture  if  the  assured  should  come  to  his 
death  by  his  own  improper  conduct,  it  was  held  that  a  rec- 
ord kept  by  the  board  of  health,  and  required  by  the  state 
law  or  by  municipal  ordinance,  showing  that  the  decedent 
died  from  a  particular  disease,  is  not  admissible  as  tending 
to  show  the  cause  of  death.  Roby,  J.,  wrote  a  dissenting 
opinion  in  the  case,  which  was  concurred  in  by  Hadley,  J. 

In  the  case  of  Calaiian  v.  Diinkcr  (1912),  51  Ind.  App. 
436,  99  N.  B.  1021,  this  court  recently  held  that  it  was 
error  to  receive  in  evidence  the  record  of  the  assessed  value 
of  real  estate.  In  that  case  reference  was  made  to  the  de- 
cision in  the  case  of  Indiana  UfUon  Traction  Co.  v.  Ben^i^ 
dicm,  supra,  and  to  the  statutes  providii\g  for  the  assess- 
ment of  both  personal  and  real  property.  It  waa  there  ob- 
served that  while  the  statute  had  been  so  changed  as  to 
warrant  the  decision  relating  to  the  admissibility  of  the 
assessment  sheets  of  personal  property,  in  so  far  as  the  as- 
sessment of  real  estate  is  edmcerned,  the  statute  had  re- 
mained practically  unchanged,  and  for  that  reason  this 
court  was  bound  by  the  earlier  decisions  of  the  Supreme 
Court,  which  are  cited  at  length  in  that  opinion.  In  the 
assessment  of  personal  property  the  owner  himself  deter- 
mines its  value  and  verifies  it  by  his  oath.  It  is  on  this 
ground  that  the  assessment  list  is  held  to  be  evidence  of 
value.  In  the  assessment  of  real  estate  the  value  is  fixed 
primarily  by  the  assessor  and  ultimately  by  the  board  of 
review. 

Under  the  present,  as  well  as  under  former  statutes  the 
assessor  is  required  to  give  a  memorandum  of  the  assess- 
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meut  to  the  owner  of  the  real  estate,  showing  the  time  of 
meeting  of  the  board  of  review,  but  the  owner  has  nothing 
to  do  with  fixing  the  value,  though  he  may  appear  befo"** 
the  board  of  review  and  become  a  witness  in  his  own  behalf. 
in  that  event  his  evidence  before  the  board  -might  be  com- 
petent as  an  admission,  but  that  fact  would  not  make  the 
record  of  the  assessment  evidence  of  value. 

Section  10233  Bums  1908,  Acts  1903  p.  49,  requires  cor- 
porations, such  as  the  one  involved  in  this  controversy,  be- 
tween March  1  and  May  15  of  each  year,  in  addition  to  the 
ordinary  listing  of  property  for  taxation,  to  make  out  and 
deliver  to  the  assessor  a  sworn  statement  showing  the  amount 
of  their  capital  stock  and  certain  other  facts. 

The  fourth  subdivision  of  tliis  section  requires  the  state- 
ment to  show  ''the  market  value,  or  if  no  market  value, 
then  the  actual  value  of  the  shares  of  stock, ' '  and  the  sixth 
subdivision  requires  the  statement  to  show  **the  value  of 
all  tangible  property."  This  statement  is  to  be  made  out 
by  the  president  or  other  accounting  officer  of  the  corpora- 
tion, and  the  assessor  is  required  to  return  the  same  to  the 
office  of  the  county  auditor,  who,  at  the  meeting  of  the 
board  of  review,  is  required  to  lay  such  statement  and  sched- 
ule before  that  board,  and  thereupon  the  board  of  review, 
acting  on  such  statement  and  schedule,  and  other  informa- 
tion, if  deemed  essential,  proceeds  to  fix  the  value  of  the 
property  of  the  corporation,  and  the  value  of  the  stock,  in 
case  the  value  of  the  stock  exceeds  the  value  of  the  tangible 
property.  The  value  so  fixeil  becomes  the  assessment  for 
taxation,  and  stands  unless  changed  on  appeal.  §10300 
Bums  1908,  Acts  1895  p.  74. 

A  corporation  can  act  only  by  and  through  its  officers 
and  agents.  Such  officers  and  agents  n^essarily  represent 
the  stockholders.  In  the  assessment  of  the  property  and 
stock  of  a  corporation  a  statement  is  required  as  above  in- 
dicated. The  owner  of  real  estate  is  not  ref(uired  to  make 
any  statement  or  to  determine  the  value  of  his  land.     In  the 
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afisessment  of  personal  property  the  owner  verifies  the  list 
and  value  of  property  returned  by  him.  In  the  assessment 
of  the  property  or  stock  of  a  corporation,  such  as  the  one 
now  under  consideration,  the  list  and  value  is  determined 
primarily  by  the  oflScer  of  the  corporation  designated  by  the 
statute.  In  making  this  statement  he  acts  for  the  corpo- 
ration. The  analogy  between  the  assessment  of  the  personal 
property  of  an  individual  or  partnership  and  the  assess 
meiit  of  the  property  or  stock  of  such  corporation  is  so 
strong  as  to  warrant  the  conclusion  that  if  one  is  to  be  re- 
ceived as  some  evidence  of  value,  the  other  is  admissible  for 
the  same  purpose.  The  board  of  review  acts  under  oath, 
and  has  authority  under  the  statute  to  fix  and  determine 
values  for  the  purpose  of  taxation.  The  present  law  re- 
(juires  the  assessment  to  be  made  according  to  the  true  cash 
value  of  the  property  assessed.  Notice  of  the  meeting  of 
the  board  of  review  is  required  to  be  given,  and  opportunity 
is  afforded  aggrieved  property  holders  to  be  heard.  We 
cannot  presume  that  the  law  requiring  the  verified  state- 
ment from  the  officers  of  a  corporation,  preliminary  to  the 
assessment  of  its  property,  intends  such  statement  to  be  a 
mere  formality  or  to  be  disregarded  in  making  the  assess- 
ment. On  the  other  hand,  in  the  absence  of  any  showing  to 
the  contrary,  we  must  presume  not  only  that  the  statement 

waa  honestly  made  as  required  by  the  statute,  but 
9.    that  the  board  in  fixing  the  assessment  regarded  the 

statement  as  true  and  correct,  and  fibbed  the  true 
cash  value  of  the  property  in  accordance  with  the  facts 
shown  by  such  statement. 

In  view  of  the  foregoing  facts,  the  record  of  the  assess- 
ment of  the  property  of  the  Specialty  Case  Company  cannot 
be  considered  hearsay  evidence,  nor  devoid  of  probative 
value.  The  objection  that  the  record  does  not  show  on 
what  property  of  the  company  the  assessment  was  based  is 
not  tenable.  We  must  presume  that  the  officers  of  the  com- 
pany made  a  true  statement,  as  required  by  the  statute,  and 
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that  the  board  acted  with  due  regard  to  the  facts  shown  in 
such  statement.  There  is  no  showing  of  any  kind  that 
I'ebuts  this  presumption.  The  assessment  was  made  near 
the  time  of  the  transactions  in  question,  and  is  not  so  re- 
mote as  to  be  without  probative  value.  The  absence  of  the 
particular  facts  on  which  the  board  based  its  valuation  may 
affect  the  weight,  but  not  the  admissibility  of  the  evidence. 

The  board  of  review  acts  under  oath  in  an  oflScial  capac- 
ity. Its  records  and  procedure  are  open  to  the  public.  The 
values  fixed  by  it  are  not  conclusive,  except  for  the  purposes 
of  taxation  when  there  is  no  appeal,  but  in  any  case  where 
the  value  of  stock  in  a  corporation  like  the  one  under  con- 
sideration is  in  issue,  the  record  of  the  assessment  regularly 
made  in  pursuance  of  the  statute,  unless  too  remote  in  point 
of  time,  is  some  evidence  of  value,  and  proper  to  be  con- 
sidered, like  other  competent  evidence  tending  to  show 
value,  in  determining  the  ultimate  fact  of  yalue. 

One  of  the  grounds  for  a  new  trial  is  the  alleged  miscon- 
duct of  one  of  the  jurors  who  tried  the  case.  It  is  charged 
that  the  juror  on  his  voir  dire  testified  that  he  had 

10.  never  had  any  litigation;  that  after  the  trial  appel- 
lants learned  that  in  May,  1909,  the  juror  had 
brought  a  suit  in  the  Noble  Circuit  Court  to  recover  dam- 
ages for  false  representations  made  to  him  in  the  sale  of  a 
horse. 

In  a  counter  affidavit  filed  by  the  juror  it  appears  that  he 
in  fact  had  not  been  a  party  to  any  litigated  lawsuit,  but 
that  in  May,  1909,  he  instituted  a  suit  to  recover  the  pur- 
chase price  of  a  horse  that  had  been  sold  to  him,  alleging 
misrepresentation  made  to  him  in  the  sale ;  that  before  any 
iBsues  were  formed  or  any  steps  taken  except  the  beginning 
of  the  suit  the  case  was  compromised,  settled  and  dismissed. 
The  examination  of  the  juror,  his  affidavit  and  the  other 
facts  relating  to  the  trial  of  the  case  show  that  the  juror 
was  fair  and  honest  in  his  statements,  had  no  intenti(>n  of 
Vol.  52—24 
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misleading  appeHants,  and  that  he  in  fact  gave  true  an- 
swers to  the  questions  asked  him.  The  examination  was 
formal  and  not  calculated  to  bring  out  any  faet  except  an 
answer  that  he  either  had  or  had  not  been  party  to  a  law- 
suit actually  tried  and  determined  in  court.  The  question 
asked  and  the  answer  complained  of  are  as  follows:  ^'£ver 
had  any  litigation?    A.  No,  sir." 

If  counsel  desired  to  develop  facts  from  which  to  deter- 
mine the  advisability  of  exercising  a  peremptory  challenge, 
the  inquiry  should  have  proceeded  further  and  the  questions 
should  have  been  of  a  character  that  would  indicate  to  the 
mind  of  a  fair  and  reasonable  man  the  information  sought 
to  be  obtained.  The  one  question  asked  was  not  calculated 
to  bring  to  the  mind  of  the  juror  a  case  that  was  only  filed, 
never  litigated,  and  settled  by  the  parties  out  of  court.  The 
conduct  of  the  juror  as  shown  by  the  record  affords  no 
cause  for  a  new  trial.  Pearcy  v.  Michigan  Mut.  Life  Ins. 
Co.  (1887),  111  Ind.  59,  12  N.  E.  98,  60  Am.  Rep.  673; 
Johmon  v.  Tyler  (1891),  1  Ind.  App.  387,  27  N.  E.  643. 

Some  objections  are  urged  to  the  admissibility  of  certain 
exhibits  tending  to  show  the  value  of  the  stock  in  the 
Specialty  Case  Company,  but  the  objections  urged  properly 
relate  to  the  weight  of  the  testimony  and  not  to  its  admi^i- 
bility,  and  therefore  do  not  merit  extended  consideration. 
The  damages  assessed  are  not  excessive,  and  e\4nce  modera- 
tion and  conservatism  on  the  part  of  the  jury,  rather  than  a 
disposition  to  go  to  extremes.  Other  minor  questions  are 
discussed,  but  no  reversible  error  is  pointed  out.  It  ap 
peal's  from  the  record  that  the  case  was  fairly  tried  and  a 
correct  result  reached. 

Judgment  aflSrmed. 

Adams,  J.,  not  participating. 

Note.-— ReiK)rted  In  100  X.  R.  777.  See,  also,  under  (1,  4)  20 
Cyc.  92;  (2)  20  Cyo.  87:  (3)  38  Cyc.  1711;  (H)  20  Cyc.  127;  ((U 
20  Cyc.  17;  (7)  20  Cyc.  51;  (8)  17  Cyc.  30S;  (10)  29  Cyc.  707. 
As  to  action  for  fraud  not  being  barred  by  plaintlff*s  retaining 
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proceeds,  see  18  Am.  8t  502.  As  to  the  proof  necessary  in  actions 
for  fraud,  see  65  Am.  Dec.  157.  As  to  extent  and  scope  of  examina- 
tion of  jurors  in  civil  actions  in  contemplation  of  exercise  of  the 
right  of  challenge,  see  109  Aok  St  567.  For  a  discussion  of  the 
misrepresentation  by  the  vendor  of  the  price  paid  for  property  as 
actionable  deceit,  see  8  Ann.  Cas.  1062. 


The  Cleveland,  Cincinnati,  Chicago  and  St, 
Louis  Railway  Company  v.  Rumsey. 

[No.  7,804.    Filed  February  13,  1913.] 

1.  Pleading. — Complaint. — Sufflciency, — Initial  Attack  on  Appeal. 
— ^A  complaint  is  good  as  against  attack  made  for  the  first  time 
on  appeal,  if  it  is  sufficient  to  bar  another  action  on  the  same 
state  of  facts,    p.  372. 

2.  Kailboads.  —  Croaaitig  Accident.  —  Contributory  'Negligence.  — 
Complaint. — A  complaint  for  personal  injuries  in  a  crossing  acci- 
dent, alleging  that  plaintiff  approached  the  crossing  with  care 
and  caution,  and  that  before  driving  onto  the  tracks  he  stopped 
bis  horse  and  looked  in  both  directions  and  listened  for  approach- 
ing trains,  that  he  continued  to  look  and  listen  as  he  drove  onto 
the  tracks,  but  neither  saw  nor  heard  a  train  approaching,  that 
when  plaintiff's  vehicle  was  upon  defendant *s  track,  plaintiff 
was  struck  by  defendant's  train  which  was  negligently  run  at  a 
high  and  dangerous  rate  of  speed  and  without  giving  any  signal 
of  its  approach  to  the  crossing,  is  not  open  to  the  objection  that 
it  affirmatively  shows  that  plaintiff  was  guilty  of  contributory 
negligence,    p.  373. 

3.  Railboads. — Crossing  Accident. — Verdict. — Ana^cers  to  Inter- 
rogatories,— Where  the  complaint,  for  injuries  received  at  a  rail- 
road crofssing,  alleged  that  before  driving  onto  the  tracks  plain- 
tiff stoi>ped  his  horse  and  looked  and  ll.«4tened  and  that  he  con- 
tinued to  look  and  listen  as  he  drove  onto  the  tracks,  but  neither 
saw  nor  heard  a  train  approaching,  and  that  when  plaintiff's 
vehicle  was  upon  defendant's  tracks,  plaintiff  was  struck  by  de- 
fendant's train,  which  was  being  negligently  operated  at  a  dan- 
gerous rate  of  speed,  and  which  approached  without  the  sounding 
of  whistle  or  ringing  of  bell,  answers  to  interrogatories  showing 
that  plaintiff  knew  the  crossing  was  dangerous,  that  plaintiff's 
hearing  and  sight  were  good,  that  he  drove  his  horse  under  full 
control  upon  the  north  track,  and  before  his  horse  had  entered 
on  the  track  farthest  south,  he  saw  the  train  approaching  on 
such  south  track  at  a  rapid  rate  of  speed,  and  that  he  did  not  see 
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the  train  In  time  to  have  stopped  Uie  borRe  and  avoid  the  colli- 
.sioii,  are  not  in  Irreconcilable  conflict  with  a  verdict  for  plaintiff, 
as  Hliowing  contributory  negli}?ence,  since,  under  tlie  issues,  evi- 
dence was  admissible  showing:  a  state  of  facta  on  which  it  could 
not  lie  said  that  plaintiff  was  guilty  of  contributory  negligence  in 
crossing  In  front  of  the  train  he  saw  approaching,    pp.  374, 370. 

4.  Trl\u — Verdict. — Answers  to  Interrogatorien, — A  general  ver- 
dict must  stand,  unless  the  answers  to  interrogatories  are  in  such 
irreconcilable  conflict  with  it.  as  to  be  beyond  the  |)ossibllity  of 
removal  by  any  evidence  legitimately  admissible  under  the  issues, 
p.  *{7.'>. 

T).  Xkglioence. — Questions  of  Law  or  Fact. — Different  Inferences. 
— N\»gllgence  is  not  a  matter  of  law,  where  different  inferences 
may  be  drawn  from  the  facts,    p.  .S7C. 

(i.  Railroads. — Crossing  Accident. — Contributory  yegligence, — Re- 
liance  on  Itaii road's  Perfortfiance  of  Duty. — A  person  approach- 
ing a  crossing  Is  not  bound  to  anticipate  and  act  on  the  theory- 
that  the  railroad  company  will  be  negligent,  but  he  may  assume 
tliat  It  will  obey  the  law.    p.  376. 

7.  Railboads. — Crossing  Accident. — Contributory  'SegUgence. — It 
is  not  necessarily  contributory  negligence  in  every  case  to  cross  a 
trade  in  front  of  a  locomotive  which  one  sees  approaching  rap- 
idly.   IK  376. 

Prom  Boone  Circuit  Court;  Willcit  H.  Parr,  Judge. 

Action  by  George  Z.  Rumsey  against  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  Prom  a 
judgment  for  plaintiff,  the  defendant  appeals.     Affinned. 

Leonard  J.  Hacliney,  Frank  L.  Littleton,  Samtvel  M.  Ral- 
ston and  Johyi  W.  Kern,  for  appellant. 

Wymond  J.  Beckett  and  A.  J.  Shelby,  for  appellee. 

Ibach,  C.  J. — Appellee  brought  action  against  appellant 
for  damages  for  personal  injuries,  and  recovered  judgment 
Appellant  assigns  as  error  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
court  erred  in  overruling  appellant's  motion  for  judgment 
on  answers  to  int<errogatories. 

A  complaint,  attacked  for  the  first  time  on  appeal. 

1.     is  held  good  if  sufficient  to  bar  another  action  on  the 
same  state  of  facts.     Cleveland,  etc.,  R.  Co.  v.  Beard 
(1913),  ante,  105, 100  N.  E.  392,  and  cases  cited. 


NOVEMBER  TERM,  1912.  373 


Clevelaucl,  etc.,  II.  Co.  t?.  Uumsey — ^52  lud,  App.  371. 

The  present  complaint,  in  substance,  alleges  that  appel- 
lant was  on  September  26,  1908,  operating  a  railway  across 
Liberty  street,  a  public  highway  in  the  city  of  Indian- 

2.  apolis;  that  plaintiff  on  said  day  was  riding  in  an 
open  spring  wagon,  drawn  by  a  gentle  horse,  and 
was  driving  south  in  said  Liberty  street,  and  that  the  build- 
ings on  either  side  of  said  street  extended  to  within  two  or 
four  feet  of  said  railway ;  that  at  the  point  where  said  street 
crosses  said  tracks,  the  line  of  railway  on  which  said  defend- 
ant operates  its  said  trains  curves  to  the  northwest  around 
said  buildings  on  the  east  side  of  said  Liberty  street;  that 
plaintiff  approached  said  railway  crossing  with  care  and  cau- 
tion, and  before  driving  onto  said  tracks  stopped  his  horse 
and  looked  and  listened  in  both  directions  for  approaching 
trains,  and  that  he  continued  to  look  and  listen  for  ap- 
proaching trains  as  he  drove  onto  said  tracks,  and  that  he 
did  not  hear  or  see  defendant's  train  approaching  said  cross- 
ing from  the  east ;  that  he  drove  onto  said  tracks  with  due 
care  and  caution,  and  with  the  exercise  of  reasonable  care, 
looking  and  listening  for  trains  at  all  times,  but  that  when 
his  said  horse  had  passed  onto  said  track  on  which  defend- 
ant ran  its  said  trains,  and  when  his  said  vehicle  in  which 
he  was  riding  was  on  said  track,  defendant  negligently  ran 
one  of  its  locomotive  engines  attached  to  a  passenger  train 
against  plaintiff's  said  horse  and  vehicle,  and  negligently 
overturned  said  vehicle,  and  threw  plaintiff  out  of  said 
vehicle  onto  the  track  and  ground,  and  thereby  negligently 
injured  plaintiff  without  his  fault.  It  is  further  averred 
that  defendant  negligently  approached  and  ran  onto  said 
crossing  with  its  passenger  train  from  the  east  at  a  high  and 
dangerous  rate  of  speed,  to  wit,  at  the  rate  of  from  twenty 
to  thirty  miles  per  hour,  and  that  it  ran  its  locomotive  at  said 
high  and  dangerous  rate  of  speed  toward  and  onto  said 
crossing  and  against  plaintiff,  as  aforesaid,  without  giving 
any  signal  of  its  approach  by  whistle  or  bell,  all  in  violation 
of  an  ordinance  of  the  city  of  Indianapolis,  which  ordinance. 
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making  it  unlawful  to  run  an  engine  at  a  speed  greater  than 
four  miles  an  hour,  or  without  ringing  the  bell,  is  set  out  in 
full  in  the  complaint. 

The  only  objection  urged  to  the  sufficiency  of  this  com- 
plaint is  that  it  affirmatively  shows  that  appellee  was  guilty 
of  contributory  negligence.  We  do  not  think  this  objection 
has  any  merit.  It  is  averred  that  plaintiff  used  due  care 
and  caution,  that  he  stopped  and  looked  and  listened  before 
he  drove  onto  the  track,  and  continued  to  look  and  listen  as 
he  drove  onto  the  track,  and  that  he  did  not  hear  or  see 
the  train  approaching. 

The  jury  found  the  following  facts  in  answer  to  inter- 
rogatories. The  plaintiff  received  physical  injuries  on  Sep- 
tember 26,  1908,  by  reason  of  one  of  defendant's 

3.  engines  attached  to  a  passenger  train  running  into  a 
one-horse  wagon  which  plaintiff  was  driving  across 
railroad  tracks  in  front  of  said  engine  at  a  point  where  said 
tracks  cross  Liberty  street  in  the  city  of  Indianapolis.  This 
street  ran  north  and  south,  and  was  crossed  by  four  railroad 
tracks  at  or  near  the  place  where  plaintiff  was  injured.  The 
engine  and  passenger  train  which  collided  with  plaintiff's 
wagon  was  running  on  the  track  farthest  to  the  south, 
which  was  known  as  the  west  bound  main  track.  The  distance 
from  the  north  rail  of  the  track,  on  which  plaintiff  was  in- 
jured, to  the  south  rail  of  the  track  farthest  north  and  near- 
est Washington  street  was  about  30  feet.  Plaintiff's  place 
of  business  at  the  time  of  the  injury  was  within  a  few  hun- 
dred feet  of  the  place  where  he  was  injured.  He  had  fre- 
quently theretofore  driven  over  the  tracks  at  that  point,  and 
on  said  date  w^as  familiar  with  said  crossing  and  with  the 
buildings  and  structures  adjacent  to  the  same,  and  knew 
that  engines,  trains  and  cuts  of  cars  frequently  passed  back- 
ward and  forward  over  said  crossing,  knew  that  the  cross- 
ing was  a  dangerous  one,  and  that  the  crossing  of  said  tracks 
with  a  vehicle  was  attended  by  danger.    He  was  possessed 
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of  good  hearing  and  eyesight.  On  the  date  named  he  drove 
south  from  Washington  street  on  Liberty  street  to  the 
tracks  before  mentioned.  He  was  driving  a  gentle  horse  at- 
tached to  an  open  spring  wagon  about  ten  feet  in  length, 
and  when  he  drove  on  the  track  where  the  collision  occurred, 
his  horse  was  under  full  control.  After  he  had  driven 
across  the  track  farthest  to  the  north,  so  that  the  rear  of 
his  wagon  had  cleared  that  track,  the  head  of  his  horse  was 
less  than  four  or  five  feet  from  the  track  on  which  he  was 
injured.  After  crossing  the  track  farthest  to  tlie  north, 
and  before  his  horse  had  entered  on  the  track  farthest  south, 
he  saw  the  engine  which  collided  with  him  approaching  from 
the  northeast,  and  observed  that  it  was  approaching  at  a 
rapid  rate  of  speed.  The  engine  had  a  lighted  headlight  on  the 
front  end,  and  the  bell  on  the  engine  was  ringing  as  it 
approached  and  collided  with  plaintiff.  After  seeing 
said  engine  and  train  approaching  rapidly  on  the  west 
bound  main  track,  the  plaintiff  drove  onto  said  track  in 
front  of  said  engine.  If  he  had  stopped  his  horse  before 
entering  on  said  west  bound  main  track  he  would  not  have 
been  injured  by  said  engine.  After  he  had  cleared  the 
north  track  with  his  horse  and  wagon,  he  did  not  see  the 
train  that  collided  with  him  in  time  to  stop  his  horse  and 
avoid  the  injuries  complained  of. 

By  the  general  verdict  the  jury  found  that  appellant  was 
guilty  of  negligence,  and  that  appellee  was  not  guilty  of 

contributory  negligence.     By  this  verdict  it  found 
4.     that  appellee  was  injured  without  his  fault  by  reason 

of  appellant  running  its  trains  through  the  city  at 
the  rate  of  twenty  or  thirty  miles  per  hour,  in  violation  of 
the  ordinance  of  the  city  of  Indianapolis  which  limits  the 
rate  of  speed  to  four  miles  an  hour.  This  general  verdict 
must  stand,  unless  the  answers  to  interrogatories  are  in  such 
irreconcilable  conflict  with  it  that  it  cannot  be  removed  by 
any  evidence  legitimately  admissible  under  the  issues.    Har- 
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mon  V.  Foran  (1911),  48  Ind.  App.  262,  94  N.  E.  1050,  95 
N.  E.  597;  McCoy  v.  Kokamo  R.,  etc.,  Co.  (1902),  158  Ind. 
662,  64  N.  E.  92. 

Appellant  claims  that  the  answers  which  show  that  appellee 
saw  the  engine  approaching  at  a  rapid  rate,  and  after  seeing 
it,  drove  onto  the  track  in  front  of  it,  show  that  he  was 
guilty  of  contributory  negligence.  However,  any  apparent 
conflict  between  these  answers  and  the  general  verdict  is 
practically  removed  by  the  answer  to  the  last  interrogatory, 
in  which  the  jury  finds  that  he  did  not  see  the  train  in  time 
to  stop  his  horse  before  going  on  the  track,  and  thus  avoid 
the  injuries  complained  of. 

Negligence  is  not  a  matter  of  law  where  different  infer- 
ences may  be  drawn  from  the  fact.  City  of  Franklin  v. 
Harter   (1891),  127  Ind.  446,  448,  26  N.  E.  882; 

5.  Cleveland,  etc.,  R,  Co.  v.  Harrington  (1892),  131  Ind. 
426,  431,  30  N.  E.  37;  Lowden  v.  Pennsylvania  Co. 

(1908),  41  Ind.  App.  614,  619,  82  N.  E.  941 ;  Oreenawaldt  v. 
Lake  Shore,  etc.,  R.  Co.  (1905),  165  Ind.  219,  74  N.  B.  1081. 
Nor  was  appellee  bound  to  anticipate  appellant's  negli- 
gence and  act  accordingly,  and  he  was  entitled  to  assume 
that  appellant  would  obey  the  law,  and  these  princi- 

6.  pies  must  be  kept  in  mind  in  considering  whether 
appellee    was    guilty    of    contributory    negligence. 

Cleveland,  etc.,  R.  Co.  v.  Lynn  (1909),  171  Ind.  589,  594,  85 
N.  E.  999,  86  N.  E.  1017,  and  cases  cited ;  Chicago,  etc.,  R. 
Co.  V.  Stephenson  (1904),  33  Ind.  App.  95,  104,  69  N.  E. 
270;  Indianapolis  St.  R.  Co.  v.  Hoffman  (1907),  40  Ind. 
App.  508,  510,  82  N.  E.  543. 

It  is  not  necessarily  in  every  case  contributory  neg- 

7.  gence  to  cross  a  track  in  front  of  a  locomotive  which 
one  sees  approaching  rapidly.  Evidence  was  admis- 
sible under  the  issues,  and  we  have  the  right  to  pre- 

3.     fiume  that  such  evidence  was  introduced,  to  show  that 

when  appellee   drove   up    to    the   north   track    and 

stopped  and  looked  and  listened  for  trains,  a  cut  of  cars 
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on  the  second  track  from  the  north  was  moving  to  the  east, 
and  he  waited  until  that  cut  of  cars  had  passed  the  cross- 
ing, and  then  looked  and  listened  again  for  cars  that  might 
be  on  the  other  tracks  west  as  well  as  east,  and  then  at- 
tempted to  pass  over  the  crossing,  and  when  he  reached  a 
point  where  he  could  see  to  the  east,  his  horse  was  then  very 
close  to  the  track  on  which  he  was  injured,  and  he  then  saw 
the  train  from  300  to  500  feet  away,  but  at  that  time  could  not 
stop  his  horse  before  entering  upon  the  track,  or  if  he  had 
stopped  he  would  have  been  struck  by  the  train  which  had 
just  passed  east  and  was  backing  to  the  west,  so  that  he  was 
caught  between  a  train  on  the  second  track,  backing  to  the 
west,  and  a  train  on  the  south  track  approaching  the  west, 
but  at  some  distance,  and  it  was  a  question  what  to  do — stop 
his  horse,  if  he  could,  and  be  run  over  by  the  backing  train, 
or  attempt  to  cross  over  in  front  of  the  train  approaching 
at  some  distance,  which  he  had  a  right  to  believe  was  not 
approaching  so  rapidly  but  that  he  could  cross  the  track  and 
be  out  of  danger.  The  very  fact  that  he  was  familiar  with 
the  crossing  might  have  led  him  to  believe  that  as  trains 
were  not  in  the  habit  of  passing  it  at  a  rate  prohibited  by 
law,  this  particular  train  or  any  other  train  would  not  do  so. 
The  evidence  may  have  shown  that  because  of  other  noises 
at  the  crossing  he  could  not  hear  the  bell.  It  was  not  nec- 
essarily contributory  negligence  for  him  to  attempt  to  get 
out  of  the  way  by  passing  over  the  track  in  front  of  the 
train  on  the  south  track,  when  he  did  not  know  how  far 
away  it  was,  nor  how  fast  it  was  running.  And  if  it  were 
in  fact  a  choice  between  two  dangers,  as  the  evidence  may 
have  shown — between  absolutely  certain  injury  by  the  back- 
ing freight  train  and  a  reasonable  chance  to  escape  by  pass- 
ing over  in  front  of  the  passenger  train — it  was  for  the  jury 
to  say  whether,  under  the  circumstances,  he  did  what  a 
man  of  ordinary  prudence  would  have  done.  The  jury 
found  that  in  attempting  to  pass  over  he  did  what  a  man  of 
ordinary  prudence  would  have  done,  and  we  cannot  say  as 
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a  matter  of  law  that  it  was  wrong.     See  Lake  Shore,  etc,  R. 
Co.  V.  Myers  (1912),  ante,  59,  98  N.  B.  654,  100  N.  E.  213. 

It  is  not  found  that  plaintiff  was  in  a  place  of  safety  when 
he  first  discovered  the  train  which  collided  with  him  ap- 
proaching from  the  northeast,  and  there  is  no  finding  that 
he  could  have  remained  in  a  place  of  safety  at  any  time 
after  he  saw  the  engine  approaching  on  the  west  bound 
track,  but,  on  the  contrary,  the  jury  finds  expressly  that 
after  appellee  cleared  the  north  track  with  his  horse  and 
wagon,  he  did  not  see  the  train  which  collided  with  him  in 
time  to  stop  his  horse  and  avoid  the  injuries  complained  of. 
If  he  could  not  have  stopped,  he  was  not  guilty  of  negligence 
for  not  stopping,  and  there  is  nothing  in  the  answers  to  in- 
terrogatories to  show  that  he  was  negligent  prior  to  crossing 
the  north  track.  Having  found  no  error,  the  judgment  is 
aflfirmed.  Appellee  having  died  since  this  appeal  was  taken, 
the  cause  is  affirmed  as  of  date  of  submission. 

Note.— Reported  in  100  N.  E.  782.  See,  also,  under  (1)  31  Cyc. 
82;  (2)  33  Cyc.  865;  (3)  33  Cyc.  1142;  (4)  38  Cyc.  1927;  (5)  29 
Cyc.  630;  (6)  33  Cyc,  1027;  (7)  33  Cj'C.  1038.  As  to  contributorj' 
negligence  In  failing  to  be  on  lookout  for  approaching  cars,  see  51 
Am.  Rep.  360.  As  to  the  question  of  contributorj'  negligence  being 
for  the  Jury,  see  8  Am.  St.  849.  As  to  the  duty  of  traveler  on  high- 
ways to  use  his  eyes  and  ears  to  avoid  danger  on  railroad  cross- 
ings, see  90  Am.  Dec.  7S0.  On  the  question  of  contributory  negli- 
gence of  trespassers  or  persons  on  railroad  track  generally,  see  36 
L.  Ed.  T'.  S.  1064.  As  to  care  and  precaution  necessary  In  crossing 
a  railroad  track,  see  24  L.  Ed.  U.  S.  403.  For  the  duty  of  a  traveler 
approaching  railway  crossing  as  to  place  and  directi<Hi  of  observa- 
tion, see  37  L.  R»  A.  (N,  S.)  136.  For  a  discussion  of  the  right  of  a 
traveller  to  recover  for  injuries  received  In  crossing  a  railroad 
track  ahead  of  a  train  known  to  be  approaching,  see  21  Ann. 
Cas.  1171. 
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Sanitary  Can  Company  v.  McKinney. 

[No.  7,80.S.    Filed  February  13,  1913.] 

1.  Master  and  Servant. — Injury  to  Servant. — Complaitvt. — The- 
ory.— Where  the  coinplaiut.  In  a  servant's  action  for  personal  In- 
juries, although  alleging  In  general  tern»  that  defendant  dlrectecl 
plaintiff  to  go  to  work  on  a  certain  machine,  without  giving  prop- 
er instructions  as  to  the  use  and  operation  thereof,  averred  that 
the  gearing  and  cogs  were  not  guarded,  and  that  the  injury  was 
caused  solely  by  the  failure  and  neglect  of  defendant  to  guard 
same,  the  failure  to  guard  such  gearlug  and  cogs  must  be  deemed 
to  be  the  theory  on  which  the  right  to  recover  is  predicated, 
p.  382. 

2.  Master  and  Servant. — Injury  to  Servant. — Complaint.— Sufft- 
chncy.— Initial  Attack  on  Appeal. — A  complaint  for  Injuries  to 
an  employe,  which  was  sufficient  to  bar  another  action  for  the 
same  injurj',  was  good  as  against  an  obJe<-tlon,  first  made  on 
api>eal,  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  although  its  averments  do  not  clearly  show  how*  the 
machine  was  constructed  or  operated,  nor  the  manner  in  which 
plaintiff  receive<l  his  injury.     \\  383. 

S.  Appeal. — Rcvieic. — Presumptions. — Verdict. — Answers  to  Inter- 
rogatories.— On  appeal  all  reasonable  presumptions  are  Indulged 
in  support  of  the  general  verdict  and  against  the  answers  to 
Interrogatories,  and  if  the  general  verdict,  thus  aided,  Is  not  in 
irreconcilable  conflict  with  such  answers,  it  must  stand,    p.  383. 

4.  Appeal. — Reoiftc. — Verdict. — Ansicers  to  Interrofjatorlfs. — The 
antagonism  between  the  general  verdict  and  the  answers  to  In- 
terrogatories must  be  api)arent  on  the  face  of  the  record  and 
bej^ond  the  possibility  of  being  removed  by  any  evidence  within 
the  issues,  before  the  court  is  authorized  to  direct  a  Judgment  on 
such  answers,    p.  383. 

5.  Master  and  Servant. — Injury  to  Servant. — Verdict. — Answers 
to  Interrogatories. — in  a  servant's  action  for  injuries  to  his  hand 
by  being  caught  In  the  unguarded  cogs  of  a  machine,  a  verdict 
for  plaintiff  is  not  overcome  by  answers  to  interrogatories  show- 
ing that  such  cogs  were  covered  by  a  box,  which  plaintiff  had 
removed,  that  such  i*emoval  was  necessary  In  doing  the  work 
that  he  was  doing  at  the  time  of  the  injur j\  and  that  If  he  had 
not  removed  II,  he  could  not  have  received  the  injurj-,  since  the 
general  verdict  amounted  to  a  finding  that  such  box  was  not  a 
proper  guard,     pp.  384, 385. 

(j.  Master  and  Servant. — Injury  to  Servant. — Guarding  Machin- 
ery.— Suffleicney   of   Guards. — Question  for  Jury. — Since    §8029 
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Burns  1908,  Acts  1809  p.  231,  providing  for  the  guarding  of  dan- 
gerous machinery,  does  not  de8crll)e  the  manner  In  which  danger- 
ous machinery  shall  be  guarded  or  what  shall  be  deemed  a  proper 
guard,  the  question  of  whether  the  statutory  requirement  has- 
been  complied  with  is,  in  each  case,  one  of  fact  to  be  determined 
by  the  Jury  from  the  character  of  the  machine  and  the  nature  of 
the  iierll.    p.  385. 

7.  Master  and  Servant. — Injury  to  Servant, — Contributory  2^^egli- 
gencc. — Verdict. — Conclusiveness. — Motion  for  Judgment  on  An- 
swers to  Interrogatories. — Where  an  employe  was  Injured  by  his 
hand  being  caught  in  the  cogs  of  a  machine,  the  question  of 
whether  he  was  guilty  of  contributory  negligence  in  attempting 
to  remove  certain  receptacles  while  the  machine  was  running, 
was  determined  In  his  favor  by  the  general  verdict,  and  cannot 
be  considered  under  a  motion  for  Judgment  on  answers  to  inter- 
rogatories which  presents  the  question  as  to  whether  such  an- 
swers, which  showed  that  the  cogs  were  guarded  by  a  box  and 
that  the  Injury  could  not  have  happened  If  plaintiff  had  not  re- 
moved the  box,  were  in  conflict  with  the  general  verdict,    p.  385. 

8.  Master  and  Servant. — Injury  to  Servant. — Instructions. — Evi- 
dence.— Damages. — ^In  an  action  by  an  employe  for  personal  In- 
juries, where  there  was  evidence  that  plaintiff  was  living  at 
home  with  a  widowed  mother,  who  had  six  children,  that  plain- 
tiff began  working  at  the  age  of  fourteen,  and  that  two  of  his 
sisters  were  working  In  defendant's  factory ,  an  instruction  that 
the  amount  of  damages  should  be  determined  ''from  all  the  facts 
and  circumstances  in  the  case  as  shown  by  the  evidence,"  was 
erroneous,  since  such  evidence  was  not  competent  on  the  ques- 
tion of  damages,    p.  386. 

9.  Master  and  Servant. — Injury  to  Servant. — Instructions, — Dam- 
ages.— Where,  in  an  employe's  action  for  damages,  there  was 
evidence  that  was  not  competent  on  the  question  of  the  amount 
of  damages,  an  Instruction,  that  In  determining  the  amount  of 
damages,  "every  particular  and  phase  of  the  injury  may  enter  In- 
to consideration  in  estimating  such  damages,''  was  erroneous, 
p.  387. 

10.  Infants. — Personal  Injuries. — Recovery  hy  Child. — Damages. 
— A  minor,  having  a  widowed  mother,  cannot,  in  an  action 
against  his  employer  for  injuries,  recover  for  loss  of  time,  loss  of 
wages,  or  decreaseil  earning  power  during  minority,  since  his 
wages  during  such  time  belong  to  his  mother,    p.  388. 

From  Superior  Court  of  Marion  County  (79,152)  ;  Clar- 
ence  E.  Weir,  Judge. 

Action  by  Thomas  McKinney,  by  his  next  friend,  Mauda 
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McKinney,  against  the  Sanitary  Can  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.    Reversed. 

John  B.  Elam,  James  W,  Fesler  and  Harvey  J.  Elam,  for 
appellant. 

Vincent  G.  Clifford  and  Adolph  O.  Emhardt,  for  appellee. 

AoAMS;  J. — Suit  by  appellee  against  appellant  for  dam- 
ages on  account  of  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  appellant  in  failing  to  guard 
certain  cogwheels,  and  failing  properly  to  instruct  appellee 
as  to  the  use  and  operation  of  the  machine  at  which  he  waii 
put  to  work. 

The  averments  of  the  complaint  are  substantially,  that 
appellee,  on  August  12, 1908,  the  date  of  his  injury,  was  an 
infant  fourteen  years  of  age,  without  mechanical  training, 
and  without  experience  in  the  use  and  operation  of  ma- 
chinery ;  that  he  was  employed  by  appellant  about  June  20, 
1908,  for  the  purpose  of  picking  up  cans,  carrying  water 
and  watching  can  chutes;  that  he  performed  such  duties 

until  about  the day  of ,  1908,  at  which 

time  the  foreman,  under  whose  orders  he  worked,  directed 
and  ordered  him  to  operate  a  machine  commonly  known  as 
a  "lock  seamer",  without  properly  instructing  him  as  to  the 
use  and  operation  of  said  machine;  that  the  machine  was 
operated  by  power  conveyed  through  a  system  of  shafting 
and  belts ;  that  it  consisted  of  a  large,  iron  frame,  in  front  of 
which,  at  the  heighth  of  about  four  feet  from  the  floor,  was  a 
wooden  apron  or  table  about  eighteen  inches  wide  projecting 
out  in  front  of  said  machine,  on  which  the  persons  operating 
said  machine  placed  pieces  of  tin,  which  were  by  said  ma- 
chine automatically  trimmed,  moulded  and  soldered  into 
bodies  of  cans;  that  the  tin  chips  or  trimmings  from  the 
pieces  of  tin  fed  into  the  machine  fell  into  cans  or  recep- 
tacles underneath  the  machine,  below  and  beyond  the  table 
or  apron,  which  cans  or  receptacles  rested  on  a  framework 
of  the  machine  about  two  feet  from  the  floor ;  that  directly 
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in  front  of  and  slightly  below  the  place  where  the  recep- 
tacles were  located  were  the  gearing  and  cogwheels  by  which 
the  power  was  transmitted;  thai  these  cogwheels  were  not 
guarded,  but  were  carelessly  and  negligently  left  uncovered 
and  exposed  by  appellant,  and  were  very  dangerous  to  per- 
sons operating  the  machine,  as  was  well  known  to  appellant 
for  a  long  time  prior  to  the  injury  to  appellee;  that  the 
same  might  have  been  guarded  and  made  safe  at  a  reason- 
able cost,  so  as  to  protect  employes  from  injury  in  the  opera- 
tion of  the  machine,  without  impairing  its  usefulness  or 
efficiency;  that  it  was  a  part  of  the  duty  of  persons  oper- 
ating said  machine  to  remove  and  empty  the  cans  or  recep- 
tacles whenever  they  became  filled ;  that  on  August  12,  1^8, 
while  appellee  was  feeding  and  operating  the  machine,  the 
receptacles  became  filled  and  were  running  over  with  tin 
chips  or  trimmings,  and  in  order  to  empty  the  same  it  was 
necessary  for  appellee  to,  and  he  did,  remove  an  old  box 
which  stood  below  the  table  attached  to  said  machine,  and 
reached  underneath  the  body  or  frame  of  the  machine,  and 
while  so  reaching  his  clothing  was  caught  in  the  unguarded 
cogwheels,  and  he  was  injured  in  the  manner  specifically  set 
out ;  that  the  injury  suffered  by  appellee  was  caused  solely 
by  the  failure  and  neglect  of  appellant  carefully  to  guard 
the  gearing  and  cogs,  as  required  by  law. 

While  it  is  averred  in  general  terms  that  appellant  di- 
rected appellee  to  go  to  work  on  a  certain  machine,  **  without 
properly  instructing  him  as  to  the  use  and  operation 

1.  of  said  machine,"  it  will  be  noted  from  the  conclud- 
ing averment  that  the  injury  was  caused  solely  by 
the  failure  and  neglect  of  appellant  carefully  to  guard  the 
gearing  and  cogs.  If  the  f&ilure  to  guard  was  the  sole 
cause  of  the  injury,  then  such  failure  must  be  deemed  to 
be  the  theory  on  which  the  right  to  recover  is  predicated. 

Appellant  did  not  file  a  demurrer  to  the  complaint,  but 
challenges  its  sufficiency  to  state  a  cause  of  action  by  as- 
signment of  errors  in  this  court.    While  it  does  not  clearly 
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appear  from  the  averments  of  the  complaint  how  the 

2.  machine  was  constructed  or  operated,  or  the  manner 
in  which  appellee  was  caught  in  the  gearing,  the 

complaint  is  sufficient  to  bar  another  action  for  the  same 
injury.  This  is  the  test  applied  to  complaints  when  ques- 
tioned for  the  first  time  in  this  court.  Indianapolis  Trac- 
Hon,  etc.,  Co.  V.  Miller  (1907),  40  Ind.  App.  403,  404,  82 
N.  E.  113 ;  Eltvood  State  Bank  v.  Mock  (1907),  40  Ind.  App. 
685,  686,  82  N.  E.  1003. 

The  jury  returned  a  general  verdict  for  appellee,  and 
with  the  general  verdict  returned  answers  to  numerous  in- 
terrogatories. Appellant  moved  the  court  for  judgment  on 
the  answers  to  interrogatories  notwithstanding  the  general 
verdict  The  motion  was  overruled,  and  this  ruling  is  the 
second  error  assigned  and  relied  on  for  reversal. 

It  is  well  settled  that  all  reasonable  presumptions  will  be 

indulged  in  support  of  the  general  verdict  and  against  the 

special  answers,  and  if  the  general  verdict  thus  aided, 

3.  is  not  in  irreconcilable  conflict  with  the  answers,  it 
must  stand.     This  rule  is  general,  and  the  reason 

therefor  is  that  the  jury  is  required  to  find  on  all  issuable 
facts  proved  in  the  case,  while  the  court,  in  determining  the 
force  of  isolated  facts  disclosed  by  the  answers  to  interroga- 
tories, cannot  know  what  other  facts  relating  to  the  same 
matters  were  properly  before  the  jurj'  to  warrant  its  gen- 
eral verdict.  City  of  South  Bend  v.  Turner  (1901),  156 
Ind.  418,  423,  60  N.  E.  271,  54  L.  R.  A.  396,  83  Am.  St.  200. 
The  antagonism  between  the  general  verdict  and  the 
special  answers  must  be  apparent  on  the  face  of  the  record 
and  beyond  the  possibility  of  being  removed  by  any 

4.  evidence  admissibly  uncler  the  issues,  before  the  court 
is  authorized  to  direct  a  judgment  in  favor  of  the 

party  against  whom  a  general  verdict  has  been  returned. 
Harmon  v.  Foran  (191f),  48  Ind.  App.  262,  266,  94  N.  E. 
1050,  95  N.  E.  p97;  Ittenbach  v.  Thomas  (1911),  48  Ind. 
App.  420,  427,  434,  96  N.  E.  21 ;  Indianapolis  Union  R.  Co, 


384  APPELLATE  COURT  OF  LNDIANA, 

Sanitary  Can  Co.  t?.  McKinney — 52  Ind.  App.  379. 

V.  Oit  (1895),  11  Ind.  App.  564,  568,  38  N.  E.  842,  39  N.  E. 
529;  McCoy  v.  Kokomo  R,,  etc.,  Co.  (1902),  158  Ind.  662, 
663,  64  N.  E.  92,  and  cases  cited. 

In  McCoy  v.  Kokonio  Ic,  etc.,  Co.,  supra,  the  court  said: 
^^In  passing  upon  a  motion  for  judgment  notwithstanding 
the  verdict,  it  should  he  borne  in  mind  that  the  verdict 
necessarily  covers  the  whole  issue,  and  that  it  solves  every 
material  fact  against  the  party  against  whom  it  is  rendered. 
To  enable  the  latter  successfully  to  interpose  the  special 
findings  of  the  jury  upon  particular  questions  of  fact,  as  a 
reason  for  judgment  in  his  favor,  he  must,  at  least,  have 
special  findings  that  stand  in  such  clear  antagonism  to  the 
general  verdict  that  the  two  cannot  coexist." 

In  the  case  at  bar,  the  jury  by  its  general  verdict  found 

that  the  cogwheels  were  not  guarded;  that  it  was  the  dut>' 

of  appellee  to  empty  the  receptacles  whenever  they 

5.  became  filled  with  tin  clippings ;  that  to  perform  this 
duty  it  was  necessary  for  appellee  to  remove  an  old 
box  which  stood  below  the  table  of  the  machine,  and  while 
in  the  performance  of  this  duty  he  was  injured,  on  account 
of  the  neglect  of  appellant  properly  to  guard  the  cogwheels. 
By  its  special  answers,  the  jury  found  that  during  the  time 
of  appellee 's  employment  in  operating  the  machine,  the  cogs 
had  been  covered  by  a  box;  that  when  the  box  was  placed 
over  the  cogwheels  it  completely  covered  them;  that  im- 
mediately prior  to  his  accident,  appellee  removed  the  box, 
and  that  he  could  not  have  been  caught  in  the  cogwheels,  as 
he  was,  had  he  not  removed  the  box ;  that  appellee  attempted 
to  remove  the  receptacles  while  the  machine  was  running, 
and  that  the  machine  was  one  that  could  readily  be  stopped. 

It  is  manifest  that  the  question  presented  by  the  motion 
for  judgment  turns  on  whether  the  general  finding  that  the 
cogs  were  not  properly  guarded  is  in  irreconcilable  con- 
flict with  the  special  finding  that  the  same  were  covered, 
by  a  box,  and  that  appellee  could  not  have  been  caught, 
as  he  was,  had  he  not  removed  the  box.    The  statute  §8029 
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Burns  1908,  Acts  1899  p.  231,  does  not  describe  the 

6.  manner   in    which    dangerous    machinery    shall    be 
guarded  or  what  shall  be  deemed  a  proper  guard.    It 

follows,  therefore,  that  in  every  case  the  question  of  com- 
pliance with  the  statutory  requirement  is  a  question  of  fact 
to  be  determined  by  the  jury  from  the  character  of  the 
machine  and  the  nature  of  the  peril.     Localized  to 
5.     this  case,  the  jury  by  its  general  verdict  found  that 
the  box  was  not  a  proper  guard,  and  this  finding  is 
conclusive,  unless  in  irreconcilable  conflict  with  the  special 
verdict.    Oreen  v.  Americ<m  Car,  etc.,  Co,  (1904),  163  Ind. 
135,  140,  71  N.  E.  268. 

While  the  jury  by  its  special  answers  found  that  the 
wooden  box  covered  the  cogs,  and  that  appellee  would  not 
have  been  injured  had  he  not  removed  the  box,  it  was  also 
found  by  the  special  answers  that  it  was  appellee's  duty  to 
empty  the  receptacles,  and  that  in  the  discharge  of  that  duty 
it  was  necessary  to  remove  the  box.  There  was  no  finding 
that  a  proper  guard  might  not  have  been  installed  and  main- 
tained that  would  have  rendered  appellee's  duty  in  empty- 
ing the  receptacles  wholly  free  from  danger.  Whether  ap- 
pellee was  guilty  of  contributory  negligence  in  at- 

7.  tempting  to  remove  the  receptacles  while  the  machine 
was  running  was  a  question  of  fact  for  the  jury,  to 

be  determined  from  all  the  evidence,  and  having  determined 
the  same  by  its  general  verdict  in  favor  of  appellee  that 
feature  of  the  case  cannot  be  considered  under  this  motion. 
We  think  there  was  no  error  in  overruling  the  motion  for 
judgment. 

Appellant  further  assigns  as  error  and  relies  for  reversal 
on  the  overruling  of  its  motion  for  a  new  trial.  Under  this 
specification,  many  questions  are  presented,  but  in  view  of 
the  conclusion  we  have  reached,  it  will  be  necessary  to  con- 
sider only  the  seventeenth  instruction  given  by  the  court, 
which  it  as  follows :  "If,  under  the  evidence  and  under  the 
Vol.  52—25 
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instructions  of  the  court,  you  find  that  the  plaintiff  is  en- 
titled to  recover,  it  will  then  be  your  duty  to  assess  the 
amount  of  damages  to  which,  in  that  case,  he  will  be  entitled. 
In  determining  this  amount,  every  particular  and  phase  of 
the  injury  may  enter  into  consideration  in  estimating  such 
damages;  you  may  consider  whether  or  not  the  injury  com- 
plained of  is  permanent  or  temporary  only,  to  what  extent, 
if  any,  plaintiff  has  suffered  permanent  impairment  of  his 
physical  power,  by  reason  of  such  injuries,  his  pain  and 
suffering,  both  physical  and  mental,  already  endured,  and 
that  to  be  endured  as  a  result  of  the  injuries  complained  of, 
and  from  all  the  facts  and  circumstances  in  the  case,  as 
shown  by  the  evidence,  determine  upon  such  sum  as  will 
fully  compensate  plaintiff  for  the  injuries  received,  not, 
however,  exceeding  the  amount  named  in  the  complaint." 
It  will  be  noted  that  a  part  of  this  instruction  re- 
8.  quires  the  jury  to  determine  the  amount  of  recovery 
'^from  all  the  facts  and  circumstances  in  the  case  as 
shown  by  the  evidence."  The  giving  of  such  an  instruction 
has  been  often  condemned,  and  held  to  be  reversible  error. 
City  of  Delphi  v.  Lowery  (1881),  74  Ind.  520,  527,  39  Am. 
Rep.  98;  Monongahela  River,  etc.,  Co.  v.  Hardsaw  (1907), 
169  Ind.  147,  151,  81  N.  E.  492;  Broadstreet  v.  HaU  (1904), 
32  Ind.  App.  122,  128,  69  N.  E.  415;  Knoefd  v.  Atkins 
(1907),  40  Ind.  App.  428,  441,  81  N.  E.  600;  Mesker  v. 
Leonard  (1911),  48  Ind.  App.  642,  644,  96  N.  E.  485.  In 
Pittsburgh,  etc.,  R.  Co.  v.  Reed  (1909),  44  Ind.  App.  635, 
88  N.  E  1080,  an  instruction  similar  to  the  one  before  us 
was  given,  and  the  words  **all  other  facts  and  circum- 
stances" held  to  be  harmless,  for  the  reason  that  appellant 
failed  to  point  out  in  its  brief  any  fact  or  circumstance 
shown  by  the  evidence  that  might  be  considered  as  improper- 
ly influencing  the  jury.  This  case  did  not  change  the  gen- 
eral rule  that  where  an  erroneous  instruction  is  given,  in 
order  to  prevent  a  reversal  it  must  appear  from  the  record 
on  appeal  that  the  error  did  not  prejudice  the  complaining 
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party.  It  simply  held  that  the  general  rule  does  not  relieve 
the  appellant  from  the  primary  duty  of  pointing  out  error. 
Mesker  v.  Leonard,  supra. 

In  the  case  at  bar,  evidence  was  offered  and  received,  over 
the  objection  of  appellant,  that  appellee  waa  living  at  home, 
with  a  widowed  mother,  who  had  six  children ;  that  appellee 
went  to  work  when  he  was  fourteen  years  of  a^e,  and  that 
two  of  his  sisters  were  working  in  appellant's  factory.  As- 
suming that  this  evidence  was  competent  for  some  purpose, 
such  evidence  was  not  competent  in  determining  the  amount 
of  appellee's  damages.  The  jury  cannot  determine  the 
amount  of  the  recovery  '*from  all  the  facts  and  circum- 
stances in  the  case,  as  shown  by  the  evidence,"  but  only  from 
such  facts  as  form  proper  elements  in  fixing  the  amount  of 
damages. 

VandaUa  Coal  Co.  v.  Temm  (1911),  175  Ind.  524,  539,  92 
N.  E.  49,  94  N.  E.  881. 

Again,  in  the  same  instruction,  the  court  told  the  jury 
that  in  determining  the  amount  of  damages,  **  every  particu- 
lar and  phase  of  the  injury  may  enter  into  considera- 

9.  tion  in  estimating  such  damages."  The  court  could 
hardly  have  used  more  comprehensive  language  than 
"every  pha^e  and  particular  of  the  injury."  By  this  part 
of  the  instruction  the  jurors  were  told  that  they  might  take 
into  consideration  not  only  every  particular  of  the  injury, 
but  might  consider  the  injury  in  its  every  aspect.  The  ver- 
dict was  for  $5,000.  The  court,  over  appellant's  objection, 
permitted  proof  to  be  made  that  appellee  at  the  time  of  his 
injury  was  earning  $4  per  week;  that  at  the  time  of  the 
trial  he  was  unable  to  do  heavy  work,  and  had,  in  fact,  been 
compelled  to  give  up  a  position  on  account  of  his  injury. 
The  loss  of  wages  and  diminished  capacity  to  earn  wages 
would  naturally  and  properly  be  considered  by  the  jury  as 
phases  of  the  injury.  The  vice  of  such  an  instruction  is 
peculiarly  apparent  in  this  case,  where  it  appears  that  ap- 
pellee at  the  time  of  his  injury  was  a  boy  of  the  age  of  four- 
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teen  yearsk  While  there  was  no  demand  far  special 
10.  damages  on  account  of  loss  of  time,  loss  of  wages  and 
decreased  earning  power,  in  no  event  could  appellee 
have  recovered  for  loss  of  wages  during  minority.  His 
wages  during  such  time  belonged  to  his  mother,  and  she 
alone  had  the  right  to  recover  for  such  loss.  Cafe  v.  Sear- 
fo8S  (1912),  49  Ind.  App.  334,  97  N.  E.  345. 

Other  questions  presented  by  the  record  are  not  consid- 
ered, as  they  may  not  arise  again.  The  judgment  is  re- 
versed, with  instructions  to  the  court  below  to  sustain  ap- 
pellant's motion  for  a  new  trial,  with  leave  to  appellee  to 
file  an  amended  coinplaint,  if  desired. 

Note.— Reported  in  100  N.  E.  785.  See,  also,  under  (1)  26  Cyc. 
1384;  (2)  28  Cyc.  1384;  31  Cyc.  82;  (3,  4)  38  C^a  1927;  (5)  26 
cyc.  1513;  (6)  26  Cya  1463;  (8)  13  Cyc.  234;  (9)  13  Cyc.  238. 
As  to  master's  duty  to  siiard  or  enclose  dangerous  machiner>',  see 
note  to  Brazil  Block  Coal  Co.  v.  Oibson  (Ind.),  98  Am.  St  299.  As 
to  plaintiiTs  family  ties  and  obligations  as  a  measure  of  damage, 
see  85  Am.  St  835.  As  to  the  right  of  an  infant  to  recover  dam- 
ages for  loss  of  services  or  diminished  earning  capacity,  daring 
minority,  from  personal  injuries,  see  6  L.  R.  A.  (N.  S.)  552. 


.  City  of  Indianapolis  v.  Ray. 

[No.  7,517.    Filed  March  7,  1912.    Rehearing  denied  December  31, 
1912.    Transfer  denied  February  13,  19ia] 

1.  Municipal  Corporations. — Defective  Sidewalks. — Injury  to 
Pedestrian. — Complaint. — In  an  action  against  a  municipal  corpo- 
ration for  personal  injuries  caused  by  a  defective  sidewalk,  a 
paragraph  of  complaint  alleging  facts  showing  that  the  sidewalk 
had  been  unsafe  for  a  number  of  years,  that  defendant,  by  the 
exercise  of  proper  care  and  diligence,  could  have  known  of  such 
unsafe  condition  and  could  have  made  the  same  safe  before  the 
Injury,  that,  for  a  period  of  two  years  before  the  injury,  em- 
ployes of  defendant  inspected  the  basement  of  a  building  adja- 
cent to  such  sidewalk,  and,  if  such  inspections  had  been  made 
with  proper  c&re,  the  defect  could  have  been  discovered,  and 
Hiat  plalntifr  had  no  knowledge  of  such  defective  condition,  and 
could  not  have  discovered  it  in  the  exercise  of  ordinary  care; 
shows  a  violation  of  a  duty  owing  to  plaintiff  and  is  sufficient  to 
withstand  a  demurrer,    p.  39(1 
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2.  MuiaciPAL  CoBFOBATioNS. — Care  of  Sidewalks.— Notice  of  De- 
fects.— Liability. — It  Is  the  duty  of  a  municipal  corporation  to 
keep  its  sidewalks  In  a  reasonably  &afe  condition  for  the  use  of 
the  public,  and  it  is  liable  for  all  defects  therein  of  which  It  had 
actual  knowledge,  or  which  were  so  obvious,  or  had  existed  for 
such  a  length  of  time,  that  its  officers  would  be  apprised  of 
them,  If  they  were  diligent  in  the  performance  of  their  duty, 
p.  391. 

o.  Municipal  Corpobationb. — Defective  Sidewalks. — Injury  to 
Pedestrian. — Notice  of  Defect. — Evidence. — In  an  action  for  In- 
juries in  falling  through  a  defective  sidewalk,  evidence  that  the 
defect  could  not  be  discovered  from  any  outward  appearance  of 
the  walk,  that  the  walk  broke  and  allowed  plaintiff  to  fall  at  the 
given  point,  because  the  foundation  thereunder  had  been  washed 
out,  that  the  sand  and  gravel  composing  the  foundation  had 
gradually  washed  into  the  basement  of  an  adjacent  building, 
through  an  opening  where  a  waterplpe  penetrated  the  basement 
wall,  that  some  years  prior  to  the  injury  a  similar  defect  in  the 
walk  had  been  caused  by  the  giving  way  of  the  basement  wall, 
and  that  for  two  years  prior  to  plaintiff's  injury  a  member  of 
the  city  fire  department  entered  such  basement  at  various  times 
to  direct  the  removal  of  paper  and  rubbish,  was  insufficient  to 
show  that  the  city  had  either  actual  or  constructive  notice  of  the 
defect  which  caused  the  injury,    p.  392. 

4.  Municipal  Corporations. — Defective  Sidewalks. — Liahility. — In 
the  absence  of  actual  notice,  municipal  corporations  are  only 
liable  for  such  defects  in  sidewalks  as  are  apparent,  or  are  sug- 
gested by  appearances,  or  are  disclosed  by  a  test  in  the  nature  of 
the  ordinary  use  of  such  walks,    p.  395. 

5.  Municipal  Corporations. — Defective  Sidewalk. — Notice  of  De- 
fect hy  City  Fireman. — Liahiiity. — Knowledge  of  the  defective 
condition  of  a  sidewalk  by  a  member  of  the  city  fire  department, 
will  not  of  itself  constitute  notice  to  the  city  of  such  defect, 
p.  396. 

From  Superior  Court  of  Marion  County  (73,810) ;  Clar- 
ence E.  Weir,  Judge. 

Action  by  Sarah  Ray  against  the  city  of  Indianapolis. 
From  a  judgment  for  plaintiff^  the  defendant  appeals.  Re- 
versed. 

Frederick  t!.  Matson,  Crate  D.  Bowen,  James  D.  Peirce, 
Joseph  B.  Keating,  Merle  N.  A.  Walker  and  Newion  J.  Mc- 
Ouire,  for  appellant. 

Oay  R.  Estairook,  for  appellee. 
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Ibach,  p.  J. — This  was  a  suit  brought  by  Sarah  Ray,  ap- 
pellee, against  the  city  of  Indianapolis,  appellant,  to  recover 
damages  for  injuries  received  by  falling  through  a  defective 
sidewalk,  which,  it  is  alleged,  appellant  had  allowed  to  re- 
main for  a  number  of  years  on  Qeorgia  street,  one  of  the 
principal  streets  of  said  city.  The  complaint  as  originally 
filed  was  in  three  paragraphs.  A  demurrer  was  sustained 
as  to  the  first  and  overruled  as  to  the  second  and  third.  The 
cause  was  put  at  issue  by  answer  in  general  denial.  There 
was  a  trial  by  jury  and  a  verdict  for  plaintiff.  The  court 
overruled  a  motion  for  a  new  trial,  and  rendered  judgment 
on  the  verdict.  The  errors  assigned  and  argued  are  the 
overruling  of  the  demurrer  to  the  third  paragraph  of  com- 
plaint, and  the  overruling  of  the  motion  for  new  trial. 

The  third  paragraph,  instead  of  charging  that  the  city 

had  actual  knowledge  of  the  defect  in  the  walk  complained 

of,  as  was  charged  in  the  second  paragraph,  avers  that 

1.  the  foundation  on  which  such  walk  had  been  original- 
ly constructed  was  washed  out  at  that  place  about  one 
year  before  plaintiff  was  injured;  that  nearby  said  place 
and  about  two  years  previous  to  the  time  of  her  injury,  a 
part  of  the  walk  had  given  way  on  account  of  the  support 
thereof  being  washed  out,  and  the  same  was  not  repaired 
for  some  months  thereafter ;  that  such  defects  could  readily 
be  seen  during  all  that  time ;  that  the  sidewalk  where  plain- 
tiff fell  had  been  unsafe  and  insecure  for  a  number  of  years, 
and  dangerous  by  reason  of  the  foundation  or  support  under 
the  same  having  been  washed  out,  and  that  defendant,  by 
the  exercise  of  proper  care  and  diligence,  could  have  known 
of  such  unsafe  condition,  and  could  have  made  the  same 
safe  long  before.  It  is  also  charged  that  for  a  period  of  two 
years  before  plaintiff's  injury,  employes  of  the  city  inspected 
the  basement  of  the  building  adjacent  to  such  sidewalk,  and 
if  the  inspection  had  been  made  with  proper  care,  the  hole 
under  the  sidewalk  at  the  point  where  the  section  of  the  ce- 
ment walk  broke  under  plaintiff's  weight,  causing  her  to 
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fall  and  injuring  her,  could  have  been  discovered  and  the 
defect  remedied.  It  is  further  charged  that  a  certain  drain 
had  been  constructed  some  years  before  leading  from  the 
building  on  the  Georgia  street  side,  and  before  the  same  was 
completed  a  large  amount  of  the  foundation  of  the  sidewalk 
had  been  washed  out  by  a  heavy  rain,  and  had  not  been 
properly  replaced,  and  that  by  the  exercise  of  proper  care 
and  diligence,  after  the  drain  was  completed,  the  city  could 
have  discovered  the  unsafe  condition  of  the  walk ;  that  plain- 
tiff had  no  knowledge  of  its  defective  condition,  and  by  the 
exercise  of  ordinary  and  reasonable  care  she  could  not  have 
discovered  it.     The  defective  condition  of  the  sidewalk  is 

• 

made  clear  and  specific,  the  absence  of  knowledge  on  plain- 
tiff's part  of  any  defect  in  the  walk  is  also  made  to  appear. 
Pacts  are  also  clearly  pleaded  tending  to  show  constructive 
knowledge  of  the  defect  which  caused  plaintiff's  injury  for 
a  sufficient  length  of  time  before  the  accident  to  have  re- 
paired it  and  to  have  made  it  safe,  and  nothing  is  specially 
pleaded  tending  to  show  that  any  act  on  plaintiff's  part  in 
passing  over  the  walk  contributed  to  her  injury.  On  the 
contrary,  all  the  facts  averred  tend  to  show  a  violation  of  a 
duty  toward  plaintiff  imposed  by  law  on  defendant,  and  for 
the  violation  of  which  an  injury  resulted  to  plaintiff.  We 
therefore  think  the  third  paragraph  is  sufficient  to  with- 
stand the  demurrer. 

Appellant  insists  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence.  It  is  first  contended  that  it  is  not  shown 
that  the  city  had  any  notice,  either  actual  or  constructive, 
of  the  defective  condition  of  the  sidewalk  in  question. 

It  is  the  duty  of  a  municipality  to  keep  its  sidewalks  in 
a  reasonably  safe  condition  for  the  use  of  the  public,  and 

it  is  liable  for  all  defects  therein  of  which  it  had 
2.    actual  knowledge  or  which  were  so  obvious  or  had 

existed  for  such  a  length  of  time  prior  to  the  accident 
as  to  apprise  the  officers  of  such  municipality,  if  they  were 
diligent  in  the  performance  of  their  duty.    This  rule  has 
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been  approved  by  our  courts  in  the  following  or  similar 
language:  **  *  Where  the  duty  to  keep  its  streets  in  safe 
condition  rests  upon  the  corporation,  it  is  liable  for  injuries 
caused  by  its  neglect  or  omission  to  keep  the  streets  in  re- 
pair, as  well  as  for  those  caused  by  defects  occasioned  by  the 
wrongful  acts  of  others,  but  as,  in  such  case,  the  basis  of 
the  action  is  negligence,  notice  to  the  corporation  of  the 
defect  which  caused  the  injury,  or  facts  from  which  notice 
thereof  may  reasonably  be  inferred,  or  proof  of  circum- 
stances from  which  it  appears  that  the  defect  ought  to  have 
been  known  and  remedied  by  it,  is  essential  to  liability/ 
For,  in  such  cases,  'the  corporation,  in  the  absence  of  a  con- 
trolling enactment,  is  responsible  only  for  a  reasonable  dili- 
gence to  repair  the  defect  or  prevent  accidents  after  the 
unsafe  condition  of  the  street  is  known  or  ought  to  have 
been  known  to  it  or  to  its  officers  having  authority  to  act 
respecting  it.'  "  Turner  v.  City  of  Indicmapolis  (1884), 
96  Ind.  51.  See,  also,  Town  of  Bosedale  v.  Ferguson  (1892), 
3  Ind.  App.  596,  30  N.  E.  156 ;  2  Dillon,  Mun.  Corp.  (5th  ed.) 
§§789-790. 

It  must  be  conceded  that  it  definitely  appears  from  all  the 

evidence  in  the  case  that  the  defect  which  caused  appellee's 

injury  was  a  latent  one,  under  the  walk,  a  defect 

3.  which  could  not  be  discovered  from  any  outward  ap- 
pearance of  the  portion  of  the  walk  which  gave  way. 
Indeed,  there  seems  to  be  no  contention  that  the  city  had 
actual  knowledge  of  the  existence  of  any  washout  prior  to 
the  accident.  Plaintiff  testified  that  the  accident  happened 
about  10  o'clock  in  the  forenoon;  the  day  was  bright;  she 
did  not  discover  any  depression  or  cracks  or  that  the  side- 
walk was  sunken ;  if  it  had  been  she  would  have  noticed  it, 
for  she  was  ''looking  where  she  was  going'*;  **the  slab  which 
broke  was  as  smooth  as  a  floor ;"  no  defect  in  the  walk  could 
be  seen.  These  statements  are  supported  by  all  the  wit- 
nesses who  testified  in  the  case. 

It  is  not  contended  that  the  walk  was  not  properly  biiilt 
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when  first  constructed,  and  it  is  definitely  shown  by  all  the 
evidence  that  the  walk  broke  and  allowed  plaintiff  to  fall 
at  the  given  point,  because  the  foundation  thereunder  had 
in  some  manner  been  washed  out  and  left  this  particular 
part  of  the  walk  unsupported,  and  when  appellee  and  her 
companion  stepped  upon  it,  it  broke,  and  appellee  fell  with 
it  to  the  bottom  of  the  hole  thus  made,  a  distance  of  about 
four  feet. 

It  is  also  made  to  appear  that  the  walk  was  built  at  least 
seven  years  before  the  date  of  the  injury ;  that  in  1904,  ow- 
ing to  a  large  amount  of  rain  causing  high  water,  the  cel- 
lars of  many  buildings  were  filled  with  water,  and  at  that 
time  some  water  flowed  under  and  over  the  walk  in  ques- 
tion. The  point  where  plaintiff  fell  is  at  the  northeast  cor- 
ner of  Georgia  and  Illinois  streets,  one  of  the  public  corners 
of  the  city,  where  the  walks  are  used  extensively  by  the 

• 

traveling  public,  and  there  was  nothing  about  the  sidewalk 
in  the  locality  where  the  accident  occurred  to  indicate  that 
it  was  in  a  dangerous  condition  until  three  years  thereafter, 
and  then  only  at  the  time  when  plaintiff  was  injured.  Prior 
to  that  time  there  was  nothing  in  the  appearance  of  the 
particular  slab  which  broke  and  caused  her  fall  that  would 
indicate  danger  to  any  one  passing  over  it. 

Considering  the  evidence  alone  most  favorable  to  appellee, 
including  all  reasonable  inferences  arising  therefrom,  can 
we  say  then  that  there  is  any  evidence  of  notice  to  the  city 
at  any  time  before  the  accident  of  the  dangerous  condition 
of  the  walk? 

It  is  quite  clear  that  the  foundation  gave  way  by  reason 
of  the  removal  of  the  sand  and  gravel  underneath,  and  on 
no  other  account,  and  it  was  removed  either  at  the  time  of 
the  high  water  of  1904,  or  it  was  carried  away  in  the  man- 
ner described  by  appellee's  witness,  Thomas  Mobley,  who 
testified  that  he  went  into  the  basement  of  the  Stubbins  Hotel 
on  April  19, 1907,  the  day  of  the  accident,  and  found,  as  he 
had  before,  sand  which  had  been  washed  out  from  under  the 
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sidewalk;  that  the  water-pipe  which  supplied  the  elevator 
with  water  from  the  main  pipe  had  been  brought  through 
the  brick  wall ;  and  an  opening  of  about  one-half  inch  had 
been  left  around  the  entire  six-inch  pipe.  Witness  had  been 
called  to  ''pack  the  elevator,"  and  said:  ''I  found  the  sand 
had  worked  out  around  the  pipe  that  supplies  the  elevator, 
and  I  shoveled  it  back,  you  can  see  it  there,  as  much  as  two 
wagon  loads.  The  sand  found  there  came  from  under  the 
sidewalk.  It  came  through  the  foundation  of  the  building 
near  the  floor  of  the  basement.  Whenever  there  was  a  little 
bit  of  rain  it  would  seep  right  in  there,  and  the  time  most 
of  it  came  in  was  when  we  had  the  flood  in  1904."  The 
facts  proven  show  that  the  foundation  of  the  building 
formed  a  retaining  wall  on  the  north  and  east  to  hold  in 
place  the  sand  and  gravel  forming  the  support  for  the  ce- 
ment walk,  and  the  curb  made  the  retaining  wall  on  the  Illi- 
nois street  and  Qeorgia  street  sides.  This  witness  was  the 
first  to  arrive  at  the  point  where  appellee  was  hurt,  and  as- 
sisted her  out  of  the  hole,  and  he  sa3's  that  the  amount  of 
sand  necessary  to  fill  the  hole  would  be  two  or  three  wagon 
loads,  and  that  this  excavation  was  near  to  the  part  of  the 
walk  where  the  water-pipe  was  located,  being  the  same  pipe 
referred  to  by  the  witness  around  which  pipe  an  opening  had 
been  left  in  the  basement  wall. 

Witness,  Ohms,  also  testified  to  the  effect  that  a  washout 
had  occurred  five  years  before  plaintiff's  injury,  and  at  that 
time  sand  and  gravel  had  been  removed  from  under  the 
walk.  We  have  carefully  reviewed  all  the  testimony  given 
by  this  witness,  and  find  it  wholly  wanting  in  the  elements 
necessary  to  sustain  the  verdict,  since  it  does  not  show  actual 
notice  to  the  city  of  such  defect,  and  no  conditions  of  any 
kind  surrounding  the  place  that  would  indicate  that  the 
walk  was  defective  beneath  its  surface,  or  anywhere  else. 

There  was  some  evidence  tending  to  show  that  some  dis- 
tance from  the  slab  which  broke,  and  immediately  adjacent 
to  the  building,  and  at  a  point  where  an  outside  stairway 
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leads  to  the  basement,  the  walk  had  previously  given  way. 
This  is  showTi  to  have  been  occasioned  by  reason  of  the  base- 
ment wall  at  this  place  giving  way,  for  some  reason  unex- 
plained, thereby  allowing  some  of  the  foundation  under  the 
walk  next  to  the  building  to  be  sunken  and  depressed.  It 
nowhere  appears,  however,  that  there  was  anything  in  this 
circumstance  that  would  indicate  that  there  was  any  defect 
in  the  walk  at  any  other  point,  or  that  there  was  anything 
in  its  appearance  that  would  require  the  city  to  make  an 
inspection,  or  that  the  hole  under  the  walk  could  have  been 
discovered  even  if  an  ordinary  inspection  had  at  any  time 
been  made  by  the  proper  city  authorities.  Such  defect  could 
only  have  been  discovered  by  an  extraordinary  inspection, 
which  is  not  required. 

In  the  cas^  of  Hembling  v.  City  of  Orand  Rapids  (1894), 

99  Mich.  292,  58  N.  W.  310,  the  supreme  court  of  Michigan 

said:     ** Respecting  the  ordinary  sidewalks,  there  is 

4.  no  such  duty  of  substructure  inspection  as  is  imposed 
in  case  of  bridges  or  other  elevated  ways.  In  the 
absence  of  actual  notice,  municipalities  are  only  liable  for 
such  defects  in  sidewalks  as  are  apparent,  or  are  suggested 
by  appearances,  or  which  are  disclosed  by  a  test  in  the  na- 
ture of  the  ordinary  use  of  such  walks."  This  general  doc- 
trine is  so  well  supported  by  the  decisions  of  our  own  courts 
that  it  is  unnecessary  to  cite  authority. 

It  seems  to  us  that  the  probable  and  active  cause  of  the 
accident  was  the  * 'seeping  away  of  the  sand  and  gravel 
from  under  the  walk  into  the  cellar  around  the  water-pipe 
after  each  rain.''  The  evidence  discloses  no  other  way  in 
which  such  a  portion  of  the  foundation  could  have  been  re- 
moved. No  other  opening  of  any  kind  is  shown  to  have 
been  in  either  of  the  retaining  walls,  but,  on  the  other  hand, 
it  is  made  to  appear  that  the  amount  of  such  materials  as 
did  work  out  from  under  the  walk  into  the  adjacent  build- 
ing was  the  amount  necessary  to  fill  the  hole  under  the  walk 
where  appellee  fell. 
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Apparently,  for  the  purpose  of  showing  an  opportunity 
to  obtain  knowledge  of  the  defect  if  ordinary  care  had  been 
used  to  discover  it,  appellee  averred  in  her  complaint  **that 
for  a  period  of  more  than  two  years  prior  to  said  injury  serv- 
ants and  employes  of  the  city  inspected  the  basement  of 
the  building  adjacent  to  such  sidewalk,  and  if  such  inspec- 
tion had  been  made  with  proper  care  the  said  hole  could 
have  been  discovered/'  The  only  evidence  on  this  branch 
of  the  case  is  that  at  various  times  for  years  a  member  of 
the  city  fire  department  went  into  the  basement  of  such 
adjacent  building,  and  directed  persons  in  charge  there  to 
remove  all  paper  and  rubbish  and  all  other  combustible 
material.     This  evidence  is  wholly  insufficient,  con- 

5.  ceding  that  for  some  purposes  it  may  have  been  com- 
petent, for  if  any  inspection  made  by  such  fireman 
with  a  view  to  having  rubbish  removed  from  such  basement 
revealed  any  defect  in  the  walk,  and  he,  by  the  exercise  of 
ordinary  care,  observed  or  might  have  observed  a  washout 
under  such  walk,  such  knowledge  on  the  part  of  the  fireman 
would  not  of  itself  constitute  notice  to  the  city  of  such  de- 
fective condition  of  the  walk  and  foundation  thereof.  In 
cases  of  this  character,  the  notice,  either  actual  or  construc- 
tive, must  come  to  some  officer  or  agent  of  the  city  other 
than  a  fireman.  As  a  matter  of  law,  appellant  was  not  re- 
quired to  make  search  for  such  a  defect  as  is  conceded  by 
the  evidence  existed  in  the  foundation  of  the  sidewalk  in 
question.  It  is  conceded  that  the  city  had  no  actual  notice 
of  such  defective  condition,  neither  was  such  condition  ap- 
parent, and  from  a  just  examination  of  the  whole  record  we 
come  to  the  conclusion  that  the  facts  and  circumstances  are 
not  sufficient  to  show  that  the  defect  complained  of  was  sug- 
gested to  appellant  by  the  general  appearance  of  the  walk* 
or  that  it  was  discoverable  by  any  one  using  the  walk  in  the 
usual  and  ordinary  way,  or  that  appellant  had  any  eon- 
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structive  notice  that  the  walk  was  faulty.    A    new    trial 
should  have  been  granted. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Note.— -Reported  In  97  N.  E.  795.  See,  also,  under  (1)  28  Oyc. 
1465;  (2)  28  Cfye.  1388;  (3)  28  Cyc.  1498;  (4)  28  Cyc.  12(84;  (5) 
28  Cyc.  1397.  As  to  a  municipality's  liability  for  injuries  due  to 
street  defects,  see  note  to  Mordkurst  v.  Ft  Wayne,  etc,  Co,  (Ind.), 
106  Am.  St.  264 ;  103  Am.  St.  258.  As  to  the  notice  to  be  given  tbe 
municipality  of  the  defect,  see  103  Am.  St  258.  On  the  question  of 
notice  of  claim  and  cause  of  injury  as  condition  of  municipal 
liability  for  defect  in  highway,  generally,  see  20  L.  R.  A.  (N.  S.) 
757. 


Vandalia  Coal  Company  v.  Haverkamp. 

[No.  7,520.    Filed  May  31,  1912.     Rehearing  denied  November  20, 
1912.    Transfer  denied  February  13,  1913.] 

1.  Masteb  and  Sebyant. — Injury  to  Servant. — Complaint. — Proxi- 
mate  Cause, — ^A  complaint,  in  an  action  by  a  coal  miner  for  per- 
sonal Injuries,  alleging  that  defaidant  failed  to  furnish  him  a 
reasonably  safe  place  in  which  to  work,  and  failed  to  perform 
its  statutory  duty  of  sprinkling  the  roadways  and  entries  of  its 
mine,  so  that  the  air  therein  became  charged  with  dust,  that  the 
same  could  have  been  sprinkled  and  the  dust  allayed  without 
interfering  In  the  operation  of  the  mine,  that  the  concussion  and 
fire,  resulting  from  illegal  shots  fired  by  other  miners,  acted  on 
the  air  in  the  roadways  and  entries  so  as  to  produce  a  dust 
explosion  in  which  plaintiff  was  injured,  and  that  such  explo- 
sion could  not  have  occurred  if  defendant  had  sprinkled  the  dust 
and  if  such  Illegal  shots  had  not  been -fired,  shows  that  the  com- 
bined negligence  of  the  defendant  and  the  miners  was  the  proxi- 
mate cause  of  the  Injury,  and  was  suflicient  to  withstand  a 
demurrer,    p.  399. 

2.  Master  and  Sebvant. — Injury  to  Servant, — Complaint, — Negli- 
gence  of  Fellmc  Servant, — ^A  complaint,  from  which  It  afllrma- 
tlvely  appears  that  the  Injury  was  the  proximate  result  of  the 
negligence  of  a  fellow  servant,  is  bad  and  there  can  be  no  recov- 
€fty  thereon,  but  the  rule  does  not  apply  where  the  negligence 
of  the  master,  combined  with  the  negligence  of  the  fellow  serv- 
ant, was  the  proximate  cause  of  the  Injury,    p.  400. 

3.  Negligence. — Proximate  Cause. — ^There  may  be  several  ele- 
ments combining  to  make  up  the  proximate  cause  of  an  Injury, 
p.  401. 
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4.  Appeai.  —  Review.  —  Verdict, — Evidence, — In  det^mining  the 
sufficiency  of  the  evidence  to  Rupi>ort  a  verdict,  the  court  will  not 
weigh  the  evidence,  but  will  consider  only  that  most  favorable 
to  niipellee.    p.  402. 

5.  Appeal. — Rei^iew. — Verdict. — Evidence. — ^The  fact  that  the  evi- 
dence may  be  weak,  or  unsatisfactory,  will  not  authorize  a  re- 
versal, if  there  is  some  evidence  to  support  the  verdict  In  every 
material  re8i)ect.    p.  402. 

G,  Appeal. — Review. — Instructions. — Refusal, — ^The  refusal  of  re- 
quested instructions,  that  were  covered  by  others  given,  was  not 
error,    p.  403. 

From  Putnam  Circuit  Court ;  John  M.  Rawley,  Judge. 

Action  by  Edward  Haverkamp,  by  his  next  friend,  Karl 
Haverkamp,  against  the  Vandalia  Coal  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.    Affirmed. 

U.  Z.  Wiley,  A.  H.  Jones,  James  P.  Hughes  and  John  P. 
Alice,  for  appellant. 

Knight  &  Knight,  S.  A.  Hays  and  B.  F.  Watson,  for  ap- 
pellee. 

Adams,  P.  J. — ^Appellee  was  injured  by  an  explosion  while 
employed  in  appellant's  coal  mine.  By  the  same  explosion 
one  Yemm  was  injured,  and  prosecuted  an  action  for  dam- 
ages against  appellant,  and  recovered  judgment,  from  which 
judgment  appellant  appealed  to  the  Supreme  Court,  where 
the  judgment  was  aflBrmed.  See  Vandalia  Coal  Co.  v.  Yemm 
(1911),  175  Ind.  524,  92  N.  E.  49,  94  N.  E.  881.  It  is  ad- 
mitted that  the  complaint  in  the  Yemm  case  is  identical  with 
the  complaint  in  this  case,  and  that  many  of  the  errors 
originally  relied  on  in  this  appeal  for  reversal  have  been 
definitely  determined  against  the  contention  of  appellant  by 
the  decision  in  the  Yemm  case.  The  court  in  that  case,  how- 
ever, did  not  pass  on  the  sufficiency  of  the  second  paragraph 
of  complaint,  as  it  affirmatively  appeared  from  the  record 
that  the  judgment  was  based  on  the  first  paragraph,  which 
was  held  sufficient.  It  will,  therefore,  be  unnecessary  to 
consider  the  points  raised  in  this  appeal  which  have  been 
directly  decided  in  the  above  case. 


NOVEMBER  TERM,  1912.  399 

Vandalia  Coal  Co.  v.  Haverkamp — ^52  Ind.  App.  397. 

CouDfiel  for  appellant  insist  that  the  verdict  in  this  case 
rests  on  the  second  paragraph  of  complaint,  and  that  as 
said  paragraph  is  insufficient,  the  court  should  have  sus- 
tained a  demurrer  thereto.  The  second  paragraph  of 
amended  complaint,  after  showing  appellee's  employ- 

1.  ment,  avers  that  appellant  violated  its  duty  to  fur- 
nish to  appellee  a  reasonably  safe  place  in  which  to 
perform  his  work;  that  appellant  failed  to  use  reasonable 
care  and  diligence  in  seeing  that  the  roadways  and  entries 
through  which  appellee  was  required  to  pass  in  going  to  and 
from  his  work  were  kept  in  a  reasonably  safe  condition; 
that  under  the  laws  of  Indiana  it  was  the  duty  of  appellant 
to  see  that  the  roadways  and  entries  of  said  mine  were 
regularly  and  thoroughly  sprinkled,  whenever  they  became 
so  dry  that  the  air  became  charged  with  dust ;  that  appellant 
did  not,  by  itself  or  its  agents,  regularly  and  thoroughly 
sprinkle  the  roadways  and  entries,  but  negligently  and  in 
violation  of  a  statutory  duty  imposed  on  it  failed  to  sprinkle 
said  roadways  and  entries;  that  it  was  practicable  for  ap- 
pellant so  to  sprinkle  said  entries  as  to  allay  the  dust,  with- 
out interfering  with  the  operation  of  said  mine;  that  by 
reason  of  such  failure  and  negligence  the  roadways  and 
entries  at  the  time  of  the  accident,  and  for  a  period  of  six 
months  prior  thereto,  had  been  permitted  to  become  so  dry 
that  the  air  therein  was  charged  with  dust  to  such  an  extent 
as  to  render  the  same  dangerous,  and  likely  to  create  a  dust 
explosion  at  any  time;  that  appellant  carelessly  and  negli- 
gently permitted  such  dust  to  accumulate  on  the  floors  of 
said  roadways  to  a  depth  of  from  two  to  six  inches,  and 
made  no  effort  to  allay  the  same  by  sprinkling;  that  while 
appellee  was  going  from  his  working  place  in  said  mine  on 
the  date  of  the  injury,  through  said  roadways  and  entries, 
for  the  purpose  of  leaving  said  mine,  an  explosion  of  dust 
occurred  in  the  roadways  and  entries,  enveloping  him  in  a 
sheet  of  fire  and  flame,  burning  and  injuring  him,  as  specifi- 
cally set  out    Appellee  also  averred  that  a  short  time  before 
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the  explosion,  some  miner  or  miners,  working  as  employes  of 
appellant,  whose  identity  is  unknown  to  appellee,  had  negli- 
gently, carelessly  and  in  violation  of  the  mining  laws  of  the 
State,  fired  certain  illegal  shots,  particularly  describing  the 
same;  that  as  a  result  of  said  shots  a  great  concussion  re- 
sulted, and  much  fire  and  flame  were  emitted ;  that  such  con- 
cussion and  fire,  acting  on  the  air  in  the  roadways  and  en- 
tries charged  and  filled  with  dust,  produced  and  effected 
such  explosion;  all  without  any  fault  or  negligence  on  the 
part  of  appellee.  It  is  also  averred  that  if  appellant  had 
performed  its  duty  in  regularly  and  thoroughly  sprinkling 
said  dust  on  or  before  the  date  of  the  explosion,  and  if  said 
miner  or  miners  had  not  fired  such  illegal  shots  in  the  man- 
ner described,  the  accident  and  resulting  injuries  to  appellee 
would  not  and  could  not  have  occurred;  that  the  accident 
did  occur  and  appellee  was  injured  thereby  solely  through 
the  combined  negligence  of  appellant  and  said  miner  or 
miners. 

Appellee  does  not  admit  that  the  verdict  rests  on  the 
second  paragraph  of  complaint,  and  calls  our  attention  to 
the  answer  to  the  sixtieth  interrogatory,  submitted  by  the 
court,  wherein  the  jury  answered  that  the  explosion  would 
have  occurred  if  the  unlawful  shots  had  not  been  fired.  This 
would  indicate  that  the  jury  based  its  verdict  on  the  first 
paragraph  of  complaint.  But  assuming  that  the  verdict 
was  returned  on  the  second  paragraph  of  complaint,  or  that 
it  does  not  clearly  appear  on  which  paragraph  the  verdict 
rests,  we  think  there  was  no  error  in  overruling  the  de- 
murrer to  the  second  paragraph. 

It  is  true,  as  contended  by  the  learned  counsel  for  ap- 
pellant, that  where  it  affirmatively  appears  from  the  com- 
plaint that  the  injury  was  the  proximate  result  of 

2.    the  negligence  of  a  fellow  servant  the  complaint  is 

bad,  and  there  can  be  no  recovery.    But  we  think  this 

principle  is  not  applicable  to  the  paragraph  of  complaint 

before  us.    Pacts  are  averred  which  show  that  the  immediate 
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and  proximate  caiiae  of  the  injury  was  the  negligent  omis- 
sion of  appellant  to  perform  a  statutory  duty,  combined 
with  the  negligence  of  appellee's  fellow  servants  in  firing 
the  illegal  shots. 

It  may  be  strictly  accurate  to  say,  as  contended  by 

8.    appellant,  that  there  can  be  but  one  proximate  cause 
of  an  injury,  but  it  is  clear  that  there  may  be  several 
elements  combining  to  make  up  the  proximate  cause. 

In  Beaning  v.  South  Bend  Electric  Co.  (1910),  45  Ind. 
App.  261,  279,  90  N.  E.  786,  this  court  said:  ** There  may 
be  several  proximate  causes  of  a  particular  injury,  some  of 
them  innocent,  and  for  which  no  liability  exists  on  the  part 
of  any  one ;  others  may  be  the  result  of  tortious  acts  of  one 
or  more.  When  this  is  true,  each  of  the  tortfeasors  is  joint- 
ly and  severally  liable  for  the  injury  resulting,  and  the 
fact  that  accidental  or  innocent  causes  or  conditions  and 
concurring  wrongful  acts  of  other  parties  join  to  produce 
the  given  injury  does  not  affect  the  liability  of  any  one  of 
the  wrongdoers.*' 

In  Vandalia  Coal  Co.  v.  Yemm,  supra,  the  court  on  page 
532  said:  *'It  is  expressly  averred  in  the  first  paragraph 
*  that  if  said  defendant  company  had  performed  its  duty,  by 
regularly  and  thoroughly  sprinkling  said  dust  on  or  before 
the  date  of  the  explosion,  the  accident,  and  injuries  herein 
complained  of  would  not  and  could  not  have  occurred,  and 
that  they  did  occur  solely  and  proximately  by  reason  of 
its  neglect  in  that  behalf.'  The  fact  could  hardly  be  more 
directly  stated." 

It  will  be  observed  that  substantially  the  same  averment 
appears  in  the  second  paragraph  of  the  complaint,  with  the 
addition  that  the  negligence  of  appellant  combined  with 
the  negligence  of  the  miners  in  firing  the  illegal  shots 
producing  the  injury  to  appellee,  and  that  appellee  was  in- 
jured solely  through  the  combined  negligence  of  appellant 
and  said  miners. 
Vol.  52—26 
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In  Princeton  Coal,  etc.,  Co.  v.  Lawrence  (1911),  176  Ind. 
469,  483,  95  N.  E.  423^  the  court  said:  ''The  fact  that 
the  negligence  of  another  miner,  or  other  miners,  concurred 
with  the  negligence  of  appellant  in  producing  the  injury, 
will  not  exonerate  appellant,  if  its  negligence  in  failing  to 
sprinkle  was  the  proximate  cause  of  the  injury,  and  the 
jury  so  found/'  See  also.  Fort  Wayne,  etc.,  Traction  Co. 
V.  Roudebush  (1909),  173  Ind.  57,  62,  66,  88  N.  E.  676,  89 
N.  E.  369;  Romona  Oolitic  Stone  Co.  v.  Shields  (1909),  173 
Ind.  68,  74,  88  N.  E.  595 ;  Lake  Erie,  etc.,  R.  Co.  v.  Char- 
man  (1903),  161  Ind.  95,  98,  99,  67  N.  E.  923;  Hymera 
Coal  Mining  Co.  v.  Mahan  (1909),  44  Ind.  App.  583,  587, 
588,  88  N.  E.  108. 

No  question  is  raised  as  to  the  extent  of  appellee 's  injury 
or  the  amount  of  the  recovery,  but  it  is  earnestly  insisted 
that  there  was  no  evidence  to  support  the  verdict.  While 
the  complaint  proceeds  on  the  theory  of  a  coal-dust  explo- 
sion, and  the  jury  expressly  found  by  its  answers  to  inter- 
rogatories that  there  was  a  coal-dust  explosion,  appellant 
says  that  the  evidence,  without  contradiction,  shows  a  gas 
explosion.  If  this  is  true,  the  verdict  is  unwarranted,  as 
there  would  be  no  causal  connection  shown  between  the  neg- 
ligence charged — ^that  of  failing  to  sprinkle  the  entries  and 
roadways — and  the  injury  resulting.  If  the  explosion  was 
from  gas  alone,  then  the  negligent  failure  to  sprinkle  and 
allay  the  dust  had  nothing  to  do  with  the  accident. 

We  have  carefully  examined  the  record,  and  find  evi- 
dence from  which  the  jury  might  fairly  have  concluded  that 
the  explosion  was  due  to  coal  dust     This  was  a 

4.  question  of  fact  to  be  determined  by  the  jury,  and 
the  court  on  appeal  will  not  weigh  the  evidence,  but 

will  consider  only  that  most  favorable  to  appellee.    Diamond 

Block  Coal  Co.  v.  Cuthbertson  (1906),  166  Ind.  290,  300, 

76  N.  E.  1060.    The  fact  that  the  evidence  may  be 

5.  weak  or  unsatisfactory  will  not  authorize  a  reversal, 
where  there  is  some  evidence  supporting  the  jadg> 
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ment  in  every  material  respect.  RepnbUc  Iran,  etc.,  Co.  v. 
Berkes  (1904),  162  Ind.  517,  526,  70  N.  B.  815. 

It  is  also  urged  that  the  trial  court  erred  in  giving  cer- 
tain instructions  and  in  refusing  to  give  certain  other  in- 
structions tendered  by  appellant.     Without  setting 

6.  out  the  instructions  given  and  refused,  it  is  suffi- 
cient to  say  that  those  refused  were  covered  by  others 
given  by  the  court,  and  the  instructions  given,  of  which 
complaint  is  made,  have  been  approved  by  the  Supreme 
Court  in  the  case  of  Vandalia  Coal  Co.  v.  Yemm,  supra. 

Finding  no  reversible  error  in  the  record,  the  judgment 
is  affirmed. 

Note.— Reported  in  00  N.  E.  648.  See,  also,  under  (1)  26  Cyc. 
1384;  (2)  26  Cyc.  1302;  (3)  20  Cyc,  4D6;  (4,5)  3  Cyc.  348;  (6)  38 
Cyc.  1711.  As  to  the  effect  of  an  irregular,  improvident  or  fraudu- 
lent sale  by  trustee,  see  19  Am.  St.  203.  As  to  laches,  and  equity's 
Intolerance  of  stale  claims,  see  2  Am.  St  795. 


Indianapolis  Southern  Railroad  Company  v. 

Emmerson. 

[No.  7,581.     Filed  June  10,  1012.     Rehearing  denied  December  31, 
1012.    Transfer  denied  February  13,  1913.] 

1.  CASSJXBB.—PMsengers. — Contract  Relation. — The  law  implies  a 
contract  between  pat^Renger  and  carrier,  that  the  latter  shall  carry 
the  pas.senKer  safely,  so  far  as  human  foresight,  reasonably  exer- 
cised, can  guard  against  disaster,    p.  400. 

2.  Carriers. — Dvty, — Injury  to  pMnengcrg. — LiahiUty. — ^A  carrier 
is  required  to  exercise  the  highest  degree  of  care  to  secure  the 
safety  of  passengers,  and  is  responsible  for  the  slightest  neglect 
which  is  the  proximate  cause  of  injury  to  a  passenger  who  is 
himself  without  fault,    p.  400. 

3.  Nbougence.  —  Acts  Constituting  Negligence,  —  Operation  of 
Train. — ^The  sudden  or  violent  motion  or  jerking  of  a  train  may 
be  negligence,    p.  410. 

4.  Carriers. — Injury  to  Passengers. — Compla4nt.-^ln  a  passenger's 
action  for  injuries  caused  by  being  thrown  from  a  train  while 
standing  near  the  door  of  the  car  preparatory  to  alighting,  a 
complaint  alleging  that  after  defendant's  agents  had  called  the 
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station,  nnd  at  a  time  when,  according  to  usage  and  costoni,  pas- 
sengers were  making  preparation  to  leave  the  train  at  said  sta- 
tion, defendant's  agents,  well  knowing  such  custom  and  that  pas- 
sengers were  pr^aring  to  leave  the  train,  and  that  they  were 
likely  to  be  standing  in  the  aisles,  "negligently,  onnecessarlly  and 
suddenly  increased  the  speed  of  said  train  and  unnecessarily  and 
negligently  Jerked  said  coach,"  etc.,  whereby  plaintlfT  was  thrown 
and  injured,  sufficiently  charges  negligence  so  as  to  withstand  a 
demurrer,  in  the  absence  of  specific  averments  that  overcome  the 
effect  of  those  constituting  eruch  charge,    p.  410. 

5.  Cabriers. — Injury  to  Pasaengera. — Presumption  of  Negligence. — 
Instructions, — Reference  to  Complaint, — ^An  instruction,  in  a  pas- 
senger's action  for  personal  injuries  from  being  thrown  from  a 
train,  that  If  plaintiff  has  proved  by  a  fair  preponderance  of  the 
evidence  that  she  was  a  passenger  on  defendant's  train,  "and  that 
she  was  Jerked  or  thrown  therefrom  and  injured  as  charged  in 
her  complaint,  without  any  fault  on  her  part,"  such  facts  would 
raise  a  presumption  of  negligence  on  the  part  of  defendant,  and 
that  defendant  would  have  the  burden  of  proving  that  the  injury 
could  not  have  been  avoided  by  the  highest  practical  care  and 
diligence,  in  order  to  rebut  such  presumption,  did  not  tell  the 
Jury  that  proof  of  the  injury  alone  would  create  a  presumption 
of  negligence,  but  stated  as  an  express  conditi(»  that  the  injury 
must  be  shown  to  have  occurred  in  the  manner  charged  in  the 
complaint,  and  without  fault  on  plaintiff's  part,  and  therefore 
was  not  erroneous,    p.  411. 

6.  Carriers. — Injury  to  Passengers. — Presumption  of  NegUgence. — 
Instnuctions. — In  a  passenger's  action  for  injuries,  an  instruction 
that  if  a  carrier  provides  perfect  machinery,  cars  and  roadbed, 
and  the  servants  in  charge  of  same  are  negligent,  there  is  a 
breach  of  duty,  and  a  presumption  of  negligence  arises  in  favor 
of  the  passenger  injured  without  fault  by  the  negligent  operation 
of  the  train,  the  same  as  it  would  in  case  the  injury  flowed  from 
defe<*tlve  track,  cars,  or  machinery,  is  not  open  to  the  objection 
that  it  tells  the  Jury  that  defendant's  negligence  will  be  presumed 
from  the  injury  regardless  of  the  circumstances  under  which  It 
was  received,    p.  413. 

7.  Carriers. — Injury  to  Passengers, — Contributory  Negligence. — 
Children. — Infftnictions. — Where,  in  a  passenger's  action  de- 
fended on  the  ground  that  plaintiff  contributed  to  her  injury  by 
leaving  her  seat  before  the  train  had  stopped,  there  was  evidence 
that  plaintiff  was  sixteen  years  of  age  and  had  comparatlvrfy  no 
experience  in  riding  on  trains,  that  the  brakeman  had  twice 
announced  the  station,  that  the  train  had  slowed  down,  and  that 
plaintiff,  believing  that  it  was  nearing  the  station,  and  with 
Information  that  it  stopped  but  a  few  seconds,  left  her  seat  and 
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walked  to  the  door  through  which  the  brakeman  had  passed, 
when,  by  a  sudden  jerk  of  the  train,  she  was  thrown  and  in- 
jured, an  instruction  that  recovery  could  not  be  defeated  on  the 
ground  of  contributory  negligence,  if  considering  her  age  and 
experience  and  all  the  surrounding  circumstances,  plaintiff  acted 
as  a  reasonably  prudent  person,  sijnilarly  situated,  would  have 
acted,  was  proi)er  and  applicable  to  the  evidence,    p.  413. 

S.  Cabbiebs. — Injury  to  Passengers, — Negligence. — Instructions. — 
An  instruction,  in  a  passenger's  action  for  injuries,  that  if  de- 
fendant was  guilty  of  other  negligence  than  that  charged,  there 
can  be  no  recovery,  was  properly  refused,  since  its  effect  was 
that,  even  though  defendant  was  guilty  of  the  negligence 
charged,  and  it  was  the  proximate  cause  of  the  injury,  plaintiff 
could  not  recover  if  the  jury  found  that  defendant  was  also 
guilty  of  other  negligence,    p.  415. 

0.  Thial. — Instructions. — Refusal, — ^An  instruction  open  to  criti- 
cism on  account  of  being  inaccurate,  ambiguous,  uncertain  or 
misleading,  may  be  properly  refused,' even  when  its  giving  might 
not  constitute  reversible  error,    p.  415. 

10.  Tbial. — Conflicting  Evidence, — Assumption  of  Facts, — Instruc- 
tions.— Refusal. — A  requested  instruction  stating  that  the  evi- 
dence shows  certain  facts,  where  the  evidence  as  to  such  facts  is 
conflicting.  Invades  the  province  of  the  jury  and  Is  properly 
refused,    p.  415. 

11.  Appeal. — Review. — Refusal  of  Instructions, — The  refusal  of 
instructions,  that  are  covered  in  their  essential  features  by  the 
instructions  given,  is  not  error,    p.  416. 

12.  Tbial. — Answers  to  Interrogatories, — Motion  for  Judgmctit, — 
Grounds. — ^The  fact  that  the  jury's  answers  to  interrogatories  are 
not  consistent  with  the  evidence,  or  with  each  other,  furnishes 
no  ground  for  sustaining  a  motion  for  judgment  thereon,    p.  410. 

13.  Appeal. — Review. — Verdict. — Answers  to  Interrogatories. — In 
determining  the  correctness  of  the  trial  court's  ruling  on  a  mo- 
tion for  judgment  on  answers  to  interrogatories,  only  the  plead- 
ings, the  general  verdict,  and  the  interrogatories  and  answers, 
will  be  considered,    p.  417. 

14.  Appeal. — Review, — Preswmptions. — Verdict, — Answers  to  Inter- 
rogatories.— Every  presumption  is  indulged  in  favor  of  the  gen- 
eral verdict  as  against  the  answers  to  interrogatories,  and  it  is 
only  when  the  conflict  between  them  and  the  general  verdict  is 
irre<»onciIable  on  any  theorj',  or  on  any  supposable  state  of  facts 
provable  under  the  issues,  that  such  answers  will  control, 
p.  417. 

15.  Appeal. — Review. — Verdict. — Evidence, — Sufficiency,  —  Where 
there  is  some  evidence  on  each  fact  essential  to  its  support,  a 
verdict  will  not  be  set  aside  on  the  ground  of  insufficient  evi- 
dence,   p.  418. 
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16.  Appeal. — Queitiona  Presented  far  Revieir. — Motion  for  New 
Trial — Grounds, — Special  Verdict. — No  question  Is  raised  on  ap- 
peal by  the  grounds  of  a  motion  for  a  new  trial,  that  the  special 
verdict  Is  not  sustained  by  sufficient  evidence,  and  Is  contrary 
to  law.    p.  419. 

17.  Carriehs. — Injury  to  Passengers, — Evidence, — Admiss{bilitjf. — 
Contributory  Negligence. — In  a  pa8senger*s  action  for  injuries  in 
being  thrown  from  a  train  by  the  sudden  Jerking  of  the  train 
while  plaintiff  was  standing  near  the  door  preparatory  to  alight- 
ing at  a  station,  evidence  in  relation  to  plalntifTs  experience  in 
riding  on  trains^  and  her  information  as  to  the  length  of  time 
the  train  stopi)ed  at  the.  station,  was  admissible  as  aflfecting  the 
question  of  whether  she  was  guilty  of  negligence  contributing  to 
her  injury,    pi  419. 

Prom  Monroe  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  Maude  E.  Emmerson,  by  her  next  friend,  Sarah 
E.  Yockey,  against  the  Indianapolis  Southern  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 

Duncan  &  Baiman,  James  E.  Kepperley,  Robert  0.  Miller 
and  James  W.  Blair,  for  appellant. 

Joseph  E.  Henley,  Rufus  H,  East  and  Anderson  Perci- 
field,  for  appellee. 

HoTTEL,  C.  J. — ^Appellee  recovered  a  judgment  in  the 
court  below  for  $5,000  for  injuries  which  she  alleged  she 
received  by  being  thrown  from  one  of  appellant's  trains  when 
a  passenger  thereon.  The  cause  was  tried  by  a  jury  which 
returned  a  general  verdict  for  appellee  in  the  above  amount, 
with  answers  to  interrogatories. 

Appellant's  demurrer  to  the  complaint,  its  motion  for 
judgment  on  the  answers  to  interrogatories  and  for  a  new 
trial  were  each  overruled,  and  these  rulings  present  the 
alleged  errors  assigned  and  relied  on. 

That  part  of  the  complaint  necessary  to  present  the  ob- 
jection made  thereto  and  other  questions  presented  by  the 
appeal  is,  in  substance,  as  follows:  That  when  said  train 
was  about  half  a  mile  east  of  Trevlac,  said  defendant,  by 
its  agents  in  charge  of  said  train,  sounded  the  whistle  for 
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said  station,  and  materially  checked  the  speed  of  said  train 
as  it  approached  a  sharp  curve  then  and  there  in  defend- 
ant's railroad  track  at  said  point ;  that  thereupon  said  agents 
aforesaid  passed  through  the  train  and  through  the  coach 
in  which  this  plaintifF  was  riding,  and  twice  announced  in 
a  loud  tone  of  voice  **Trevlac'*;  that  at  said  time  said  train 
was  passing  over  said  sharp  curve,  and  the  speed  was  great- 
ly reduced  as  though  said  train  was  about  to  come  to  a 
stop;  that  it  was  then  dark,  and  the  plaintiff,  observing 
lights  in  houses  near  the  track,  believed  she  was  very  near 
said  station ;  that  so  believing,  she  arose  from  her  seat,  took 
up  her  baggage,  consisting  of  a  suit  case  and  a  hat,  walked 
down  the  aisle  between  the  seats  in  said  coach  to  the  rear 
end  thereof,  in  the  same  direction  the  servant  of  said  de- 
fendant had  gone  as  he  announced  said  station ;  that  plain- 
tiff stopped  when  near  the  last  seat  in  said  coach,  and  while 
so  standing  in  said  coach  at  said  point  near  the  rear  door 
of  said  coach,  waiting  for  said  train  to  come  to  a  full  stop 
at  said  station,  and  while  in  the  exercise  of  due  care  for 
her  own  safety,  and  without  any  fault  on  her  own  part  and 
without  any  notice  or  warning  whatever,  said  defendants, 
by  its  agents  in  charge  of  said  train,  carelessly  and  negli- 
gently and  with  great  force  and  violence  so  negligently 
managed  and  operated  said  train  as  to  cause  the  coach  in 
which  said  plaintiff  was  riding  to  be  suddenly  and  violently 
jerked  forward,  the  speed  thereof  suddenly  and  violently 
increased,  causing  said  coach  and  train  to  be  instantly 
drawn  forward  with  a  lurch,  and  thereby  this  plaintiff,  by 
reason  of  such  negligence,  was  instantly  jerked  and  thrown 
from  her  position  out  of  the  rear  door  of  said  car,  and  was 
suddenly  and  violently  jerked  and  thrown  from  said  car  and 
off  said  train  while  it  was  thus  running  at  such  greatly-in- 
creased and  high  and  dangerous  rate  of  speed,  causing  her 
to  fall  and  be  thrown  into  a  cattle-pit  and  against  some 
fencing  on  defendant's  right  of  way,  with  great  force  and 
violence,  from  which  she  sustained  x>ermanent  and  lasting 
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injuries ;  that  plaintiff  at  the  time  of  her  injuries  was  almost 
wholly  without  experience  in  riding  on  trains,  having  been 
a  passenger  on  trains  only  two  or  three  times  in  her  life, 
and  did  not  know  anything  about  the  management  and  opera- 
tion of  passenger  trains ;  that  as  she  approached  the  station 
of  Trevlac  on  said  train,  and  at  the  time  she  left  her  seat 
to  go  to  the  rear  of  said  car,  she  was  led  to  believe  and  did 
believe  the  train  was  very  near  said  station;  that  she  was 
unacquainted  with  defendant's  track  at  said  point,  and  said 
defendant's  servant  having  passed  through  said  coach  and 
having  twice  called  ** Trevlac'',  and  having  opened  the  doors 
of  said  coach,  thereby  inviting  passengers  to  leave  the  train, 
and  knowing  that  said  train  stopped  at  the  small  stations 
only  a  few  seconds,  she  believed  that  it  was  necessary  for 
her  to  get  her  baggage  and  go  to  the  rear  of  the  coach  to 
alight  from  said  train ;  that  by  custom  and  usage  on  defend- 
ant's  line,  passengers  desiring  to  alight  at  the  small  stations, 
such  as  Trevlac,  took  up  their  baggage  and  made  prepara- 
tions to  leave  the  train  as  soon  as  such  stations  were  called, 
and  so  believing,  plaintiff  walked  to  the  rear  of  said  coach, 
as  aforesaid.  Plaintiff  further  avers  that  said  defendant^ 
its  agents  and  servants  in  charge  of  said  train,  well  knowing 
such  custom,  and  that  passengers  were  preparing  to  leave 
said  train  at  said  station  on  said  date,  and  knowing  that 
passengers  were  likely  to  be  standing  in  the  aisles,  negli- 
gently,  unnecessarily  and  suddenly  incre<ised  the  speed  of 
said  train  and  unnecesswrily  and  negligently  jerked  said 
coach  as  aforesaid  and  thus  threw  her  from  said  car  and  said 
train,  injuring  her  as  aforesaid. 

The  objection  urged  to  the  complaint  is  that  (we  quot« 
from  appellant's  brief)  ** there  is  no  charge  of  bad  track, 
defective  equipment,  incompetent  servants,  or  of  any  mis- 
hap to  the  train,  the  car,  the  crew,  or  the  passengers.  There 
is  no  allegation  of  a  collision,  derailment,  break,  or  any 
accident  to  the  train  or  to  any  part  thereof,  or  to  a  single 
passenger  of  the  train,  or  to  any  one  operating  it,  or  to 
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any  one  connected  with  it  except  appellee.  •  •  •  Say- 
ing a  thing  is  negligent  does  not  make  it  so.  It  requires 
the  statement  of  some  act  which  is  averred  to  have  been  im- 
properly done.  •  •  •  The  fact  of  the  plaintiff's  injuries 
would  not  raise  a  presumption  of  the  defendant's  negli- 
gence." 

Appellant  either  misconstrues  the  cases  cited  and  relied 
on  in  support  of  its  contention,  or  fails  to  give  proper  force 
and  effect  to  the  averments  of  the  complaint. 

**By  the  sale  of  a  ticket,  or  the  receipt  of  the  price  for 
transportation,  from  one  point  to  another,  a  railway  com- 
pany expressly  contracts  to  carry  such  person  to  the 

1.  point  covered  by  the  contract,  and  in  addition  to  that, 
a  contract  arises  by  implication,  between  the  com- 
pany and  the  passenger,  that  the  latter  shall  be  carried 
safely,  so  far  as  human  foresight,  reasonably  exercised,  can 
guard  against  disaster. ' '  Kentucky ,  etc..  Bridge  Co.  v. 
Quinkert  (1891),  2  Ind.  App.  244,  247,  28  N.  E.  338;  2 
"Wood,  Railway  Law  1178.  See,  also,  Grand  Rapids,  etc.,  B. 
Co.  v.  Ellison  (1889),  117  Ind.  234,  237,  20  N.  E.  135;  Pro- 
thero  V.  Citizens  St.  R.  Co.  (1893),  134  Ind.  431,  439,  33 
N.  E.  765;  Knauss  v.  Lake  Erie,  etc.,  R.  Co.  (1902),  29  Ind. 

App.  216,  219,  64  N.  E.  95.    In  such  cases  the  car- 

2.  rier  is  required  to  exercise  the  highest  degree  of  care 
to  secure  the  safety  of  passengers  and  is  responsible 

for  the  slightest  neglect  which  is  the  proximate  cause  of 
injury  to  a  passenger  who  is  himself  without  fault.  Ken- 
tucky, etc.,  Bridge  Co.  v.  Quinkert,  supra;  Sherlock  v.  Ail- 
ing (1873),  44  Ind.  184;  Louisville,  etc.,  R.  Co.  v.  KeUy 
(1884),  92  Ind.  371,  47  Am.  Rep.  149;  Bedford,  etc.,  R. 
Co.  V.  Rainholt  (1885),  99  Ind.  551;  Louisville,  etc.,  R.  Co. 
V.  TJwmpson  (1886),  107  Ind.  442,  8  N.  E.  18,  9  N.  E.  357, 
57  Am.  Rep.  120;  Grand  Rapids,  etc.,  R.  Co.  v.  Ellison, 
supra;  Louisville,  etc.,  R.  Co.  v.  Snyder  (1889),  117  Ind. 
435,  20  N.  E.  284,  3  L.  R.  A.  434,  10  Am.  St.  60;  LouisviUe, 
etc.,  R.  Co.  V.  Lucas  (1889),  119  Ind.  583,  21  N.  E.  968,  6 
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L.  B.  A.  193 ;  Thompson,  Carriers  200-204 ;  Cincinnati,  etc., 
R,  Co.  V.  Worthmgton  (1903),  30  Ind.  App.  663,  666,  65 
N.  E.  557,  66  N.  E.  478,  96  Am.  St.  355 ;  Terre  Haute,  etc., 
R.  Co.  V.  Btick  (1884),  96  Ind.  346,  49  Am.  Rep.  168;  Jef- 
fersonville  R.  Co.  v.  Hendricks  (1866),  26  Ind,  228;  Cleve- 
land,  etc.,  R.  Co.  v.  Hadley  (1908),  170  Ind.  204,  207,  82 
N.  E.  1025,  84  N.  E.  14,  16  L.  R.  A.  (N.  S.)  527,  16  Ann. 
Cas.  1;  Pere  Marquette  R.  Co.  v.  Strange  (1908),  171  InA 
160,  165,  84  N.  E.  819,  85  N.  E.  1026,  20  L.  R.  A.  (N.  S.) 
1041. 

The  sudden  or  violent  motion  or  jerking  of  a  train  may 

be  negligence.     Kentucky,  etc..  Bridge  Co.  v.   Quinkert, 

supray  244,  249;  Louisville,  etc.,  R.  Co.  v.  Crunk 

3.  (1889),  119  Ind.  542,  21  N.  E.  31,  12  Am.  St.  443;  2 
Wood,  Railway  Law  1125 ;  Dougherty  v.  Missouri  R. 

Co.  (1884),  81  Mo.  325,  51  Am.  Rep.  239;  Wood  v.  Lake 
Shore,  etc.,  R.  Co.  (1882),  49  Mich.  370;  Cincinnati,  etc.,  R. 
Co.  V.  Revalee  (1897),  17  Ind.  App.  657,  671,  672,  46  N.  E. 
352;  Consolidated  Traction  Co.  v.  Thalheimer  (1896),  59  N. 
J.  L.  474,  37  Atl.  132. 

The  complaint  shows  that  the  sudden  jerking  of  the  train, 

alleged  to  be  negligent,  was  after  appellant's  agents  had 

called  the  station  for  which  appellee  had  purchased 

4.  her  ticket,  and  at  a  time  when,  according  to  usage 
and  custom,  passengers  were  making  preparations  to 

leave  the  train  at  said  station,  and  that  the  agents  of  appel- 
lant, **well  knowing  such  custom  and  that  passengers  were 
preparing  to  leave  said  train  at  said  station  on  said  date, 
and  knowing  that  passengers  were  likely  to  be  standing  in 
the  aisles,  negligently,  unnecessarily  and  suddenly  increased 
the  speed  of  said  train  and  unnecessarily  and  negligently 
jerked  said  coach,"  etc. 

The  negligent  operation  of  the  train  by  appellant's  serv- 
ants, the  manner  of  such  negligent  operation,  and  appel- 
lee's injury,  resulting  as  a  consequence,  are  averred.  These 
general  averments  of  negligence  and  their  causal  connection 
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with  the  injury  are  sufBcient  as  against  a  demurrer,  unless 
the  i^ecific  averments  overcome  their  effect.  Pittsburgh, 
etc.,  B.  Co.  V.  Richardson  (1907),  40  Ind.  App.  503,  82 
N.  E.  536;  Standard  Forgings  Co.  v.  Saffel  (1911),  176  Ind. 
417,  96  N.  E.  321 ;  Cinciimati,  etc.,  R.  Co.  v.  Worthington, 
supra. 

The  specific  acts  pleaded,  above  indicated,  tend  to  support 
rather  than  overthrow  the  general  averment  that  the  train 
was  negligently  jerked,  and  therefore  furnish  no  ground  or 
reason  for  the  court  to  say  as  a  matter  of  law  that  such 
jerking  was  not  n^ligent.  The  complaint  is  not  open  to 
the  objections  made  against  it. 

Appellant  objects  to  instructions  Nos.  6  and  7,  given  at 

the  request  of  appellee.     It  is  insisted,  in  effect,  that  by 

these  instructions  the  jury  was  told  that  the  pre- 

5.  sumption  of  the  defendant's  negligence  arises  in  all 
cases  of  injured  passengers,  and  that  the  burden  was 
cast  on  defendant  to  prove  that  the  proper  degree  of  care 
was  exercised  by  it,  regardless  of  the  circumstances  under 
which  the  injury  was  received ;  in  other  words,  that  the  trial 
court  "applied  the  rule  of  res  ipsa  loquitur  in  this  case; 
while  that  rule  does  not  apply  where  the  action  of  the  pas- 
senger might  contribute  to  the  injury." 

Instruction  No.  6  is  as  follows:  "While  the  plaintiff  here 
has  the  burden  of  proving  the  negligence  charged,  and  all 
other  material  facts  which  constitute  the  cause  of  action 
alleged  in  her  complaint,  yet,  if  she  has  proven  by  a  fair 
preponderance  of  the  evidence  that  she  was  a  passenger, 
that  she  had  paid  her  fare  and  was  admitted  as  a  passenger 
on  defendant's  train,  and  that  she  was  jerked  or  thrown 
therefrom  and  injured  as  charged  in  her  complaint,  with- 
out any  fault  on  her  part,  then  I  instruct  you  that  such 
facts  would  raise  a  presumption  of  negligence  on  the  part 
of  the  defendant  railroad  company,  and  would  place  upon 
said  defendant  the  burden  of  proving,  in  order  to  rebut  the 
presumption  of  negligence,  that  the  injury  could  not  have 


412  APPELLATE  COURT  OP  INDIANA, 

Indianapolis  Southern  R.  Ck).  v.  Emmeraon — 62  Ind.  App.  403. 

been  avoided  by  the  exercise  of  the  highest  practical  care 
and  diligence,  and  in  the  absence  of  such  proof  on  the  part 
of  said  defendant,  such  presumption  of  negligence  would 
prevail.''     (Our  italics.) 

We  do  not  think  the  instruction  open  to  the  objection 
urged  against  it.  It  will  be  observed  that  instruction  No.  6 
contains,  as  an  express  condition  necessary  to  raise  the  pre- 
sumption of  negligence  against  appellant,  the  following  pro- 
vision: '*And  that  she  was  jerked  or  thrown  therefrom 
and  injured  as  charged  in  her  complaint  without  any  fault 
on  her  part."  Under  this  instruction  the  jury  was  not 
told  that  proof  of  the  injury  alone  created  a  presumption 
of  negligence,  but  that  such  injury,  in  connection  with  proof 
that  it  resulted  in  the  manner  charged  in  the  complaint  and 
without  appellee's  fault,  would  give  rise  to  such  presump- 
tion. We  think  that,  under  the  authorities,  the  instruc- 
tion might  have  told,  and  was  probably  intended  by  its 
author  to  tell,  the  jury,  in  effect,  that  proof  of  the  relation 
of  carrier  and  passenger  between  appellant  and  appellee, 
together  with  proof  of  appellant's  negligence  as  charged, 
and  appellee's  injury,  would  create  a  presumption  that  the 
injury  resulted  from  such  negligence,  and,  subject  to  the 
condition  that  appellee  was  herself  without  fault,  would 
impose  on  appellant,  in  order  to  avoid  liability,  the  necessity 
of  proving  that  the  injury  could  not  have  been  avoided  by 
the  exercise  of  the  highest  practical  care  and  diligence,  but 
the  instruction  as  worded  falls  far  short  of  being  thus  favor- 
able to  appellee.  This  instruction,  considered  in  connec- 
tion with  the  averments  of  the  complaint,  was  certainly  as 
favorable  to  appellant  in  this  regard  as  the  authorities  war- 
rant. Kentucky,  etc.,  Bridge  Co.  v.  Qvinkert,  supra,  252; 
Memphis,  etc..  Packet  Co.  v.  McCool  (1882),  83  Ind.  392, 
397,  398,  43  Am.  Rep.  71 ;  Terre  Haute,  etc.,  R.  Co.  v.  Buck, 
supra;  Louisville,  etc.,  R.  Co.  v.  Snyder,  supra;  Louisville, 
etc.,  R.  Co.  V.  Thompson,  supra;  Consolidated  Traction  Co. 
v.  Thalheimer,  supra;  Cleveland,  etc,  B.  Co.  v.  Hadiey, 
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supra,  and  authorities  cited;  Pere  Marquette  R,  Co,  v. 
Strange,  supra,  and  authorities  cited. 

So  with  instruction  No.  7,  the  provision  is  simply  that 

"if  the  carrier  provides  perfect  machinery,  cars  and  road 

bed  and  the  servants  in  charge  of  the  same  are  neg- 

6.  ligent,  there  is  a  breach  of  duty,  and  a  presumption 
of  negligence  arises  in  favor  of  the  passenger  injured 

without  his  fault  by  the  negligent  operation  of  the  train, 
the  same  as  it  would  in  case  the  injury  flowed  from  defect- 
ive track,  cars,  or  machinery.''  (Our  italics.)  This  in- 
struction probably  does  not  express  what  it  was  intended 
to  express,  but  it  does  not  tell  the  jury  that  appellant's 
negligence  will  be  presumed  from  the  injury,  and,  there- 
fore, is  not  open  to  the  objection  urged  against  it,  and 
certainly  could  not  have  harmed  appellant. 

Instruction  No.  8,  given  at  appellee's  request,  is  objected 

to  on  the  ground  that  it  "undertakes  to  make  experience 

and  age  an  element  in  determining  the  question  of 

7.  contributory  negligence."    That  part  of  the  instruc- 
tion objected  to  is  as  follows:    "If  you  find  from  a 

fair  preponderance  of  all  the  evidence  given  in  the  cause 
that  the  plaintiff  acted  as  a  reasonably  prudent  person, 
similarly  situated,  would  have  acted  considering  her  age 
and  experience  and  all  the  surrounding  circumstances,  then 
her  case  cannot  be  defeated  on  the  ground  of  contributory 
negligence  alone."  It  was  a  part  of  appellant's  defense  that 
appellee  by  getting  up  out  of  her  seat  and  going  to  or  near 
the  door  of  the  car  contributed  to  her  injury,  and  on  this 
account  was  not  entitled  to  recover.  There  was  evidence 
showing  that  appellee  at  the  time  she  was  injured  was  only 
sixteen  years  of  age,  and  had  comparatively  no  experience 
in  riding  on  trains ;  that  before  she  left  her  seat  the  brake- 
man  passed  through  the  car,  twice  announcing  the  station 
to  which  she  had  bought  her  ticket;  that  the  train  had 
slowed  down;  that  appellee,  believing  that  it  was  nearing 
the  station,  and  with  information  that  it  stopped  but  a  few 
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seconds,  got  up  preparatory  to  getting  off,  and  walked  to 
the  seat  nearest  the  door  through  which  the  brakeman  had 
passed,  leaving  the  same  open,  when  by  a  sudden  increase 
of  speed  of  the  train,  she  was  jerked  off  her  feet,  thrown 
out  of  the  door,  and  injured  as  alleged.  We  think  under 
the  evidence  the  instruction. was  applicable  and  supported 
by  authority.  Cleveland,  etc.,  R.  Co.  v.  Miles  (1904),  162 
Ind  646,  658,  70  N.  E.  986;  Baltimore,  etc.,  R.  Co.  v.  Hick- 
man (1907),  40  Ind.  App.  315,  318,  81  N.  E.  1086;  Con- 
soUdated  Traction  Co.  v.  Scott  (1896),  58  N.  J.  L.  682,  689, 
34  Atl.  1094,  33  L.  B.  A.  122,  55  Am.  St.  620 ;  4  Am.  and 
Eng.  Ency.  Law  46;  Van  Natta  v.  People's  St.  Railway, 
etc.  (1896),  133  Mo.  13,  22,  23,  34  S.  W.  505;  Pittsburgh, 
etc.,  R.  Co.  v.  Moore  (1903),  110  111.  App.  304,  306,  307. 

In  the  case  last  cited  the  court  said:  *^It  is  furtiier 
claimed  that  instruction  eleven,  quoted  in  the  statement, 
is  erroneous  because  it  uses  the  word  'child'  instead  of 
'person'  but  we  are  of  opinion  that  the  jury  could  not  have 
been  misled  by  the  instruction  for  that  reason.  We  think, 
however,  that  the  instruction  is  subject  to  criticism  in  that 
it  omits  the  element  of  the  intelligence  of  the  child.  The 
instruction  instead  of  the  phrase  'for  one  of  his  age  and 
experience'  should  have  been  'for  one  of  his  age,  capacity 
and  experience.'  R.  R.  Co.  [Illinois  Cent.  B.  Co.]  v.  Slater 
[1889],  129  III  91-99  [21  N.  E.  575,  6  L.  R.  A.  418,  16 
Am.  St.  242] ;  City  of  Chicago  v.  Keefe  [1885],  114  IlL  222, 
229  [2  N.  E.  267,  55  Am.  Rep.  860]." 

In  the  case  of  Consolidated  Traction  Co.  v.  Scott,  supra, 
the  court  said :  ' '  And  when  a  child  has  reached  the  age 
of  discretion,  and  is  considered  sui  juris  as  a  matter  of  law, 
the  degree  of  care  and  caution  required  of  him  will  be  no 
higher  than  such  as  is  usually  exercised  by  persons  of  simi- 
lar age,  judgment  and  experience.  And  whether  that  de- 
gree of  care  and  caution  has  been  exercised  by  the  child  in 
a  given  case,  is  usually,  if  not  always^  a  question  of  fact 
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for  the  jury.  4  Am.  and  Eng.  Ency.  Law  46,  and  cases 
cited." 

The  refusal  of  appellant's  instruction  No.  2  is  urged  as 

error.    This  instruction  contains  a  positive  statement  and 

direction  to  the  jury  that  ^4f  the  defendant  was 

8.  guilty  of  other  negligence  than  that  charged,  there 
can  be  no  recovery."  The  eflfect  of  this  statement  was 

to  tell  the  jury  that  even  though  appellant  was  guilty  of 
the  negligence  charged,  and  that  the  same  was  the  proxi- 
mate cause  of  appellee's  injury,  yet  she  would  not  be  en- 
titled to  recover  if  it  found  that  appellant  was  also  guilty 
of  other  negligence.  Taking  the  instruction  as  a  whole,  this 
court  understands  that  it  was  doubtless  the  intent  of  ap- 
pellant to  have  the  instruction  tell  the  jury  that  on  the 
question  of  appellant's  negligence  it  should  not  consider 
Bny  negligence  other  than  that  charged  in  the  complaint, 
and  that  if  appellee's  injuries  in  fact  resulted  from,  and 
were  caused  solely  by  some  negligence  of  appellant  other 
than  that  charged  and  relied  on  in  the  complaint,  there 
could  be  no  recovery. 

But,  to  say  the  least,  the  instruction  as  tendered  was 

not  an  accurate  statement  of  the  law,  and  the  statement 

above  quoted  made  it  so  misleading  that  it  might  have  been 

harmful,  and  therefore  furnished  sufiScient  ground  for  the 

court's  refusal  to  give  it.     An  instruction  open  to 

9.  criticism  on  account  of  being  inaccurate,  ambiguous, 
uncertain  or  misleading^  may  be  properly  refused 

when  the  giving  of  the  same  might  not  constitute  such  harm- 
ful error  as  to  necessitate  reversal. 

Instruction  No.  3,  tendered  by  appellant  and  refused,  is 
completely  covered  in  all  its  parts  by  other  instructions. 
The  refusal  to  give  appellant's  instruction  No.  6  is  urged. 
This  instruction,  as  preliminary  to  rules  of  law  an- 
10.   nounced  therein  governing  appellee's  conduct,  con- 
tained the  following :  ' '  The  evidence  shows  the  plain- 
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tiff  voluntarily  left  the  seat  in  which  she  was  sitting  and, 
with  her  baggage,  went  toward  or  onto  one  of  the  platforms 
on  the  defendant's  train  while  it  was  still  in  rapid  motion, 
and  while  a  very  considerable  distance  from  the  station  to 
which  she  was  going;  that  there  were  unoccupied  seats  in 
said  car,  specially  provided  for  passengers;  that  there  was 
no  necessity  tor  her  leaving  her  seat  at  that  time  and  going 
toward  or  onto  said  platform;  there  is  no  evidence  that 
others  who  remained  in  their  seats  until  said  train  arrived 
at  Trevlac  were  injured  or  hurt,  or  that  other  passengers 
left  their  seats." 

This  instruction  clearly  invaded  the  province  of  the  jury. 
Whether  or  not  appellee  voluntarily  left  her  seat;  whether 
the  train  was  at  such  time  in  ** rapid"  or  **slow  motion"; 
whether  it  was  a  ''considerable"  or  a  short  ''distance"  from 
the  station  when  she  left  her  seat,  and  whether  there  was 
or  was  not  ''necessity"  for  her  leaving  when  she  did,  were, 
under  the  conflicting  evidence  in  this  case,  all  questions  of 
fact  to  be  determined  by  the  jury. 

The  refusal  to  give  other  instructions  is  urged,  but  we 
deem  it  unnecessary  to  set  them  out,  or  refer  to  them  fur- 
ther than  to  say  of  them  generally  that  such  as  cor- 

11.  rectly  stated  the  law  were  in  their  essential  features 
covered  by  other  instructions  given  at  appellee's  re- 
quest stated  in  language  more  appropriate  to  the  facts  of 
the  case,  and  less  likely  to  mislead  the  jury  than  those 
refused. 

It  is  next  insisted  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  judgment  on  the  answers  to  interroga- 
tories.   It  is  insisted  that  to  support  its  general  ver- 

12.  diet,  "the  jury  went  to  the  limit  in  answering  the 
interrogatories,"  and  that  the  answers  are  a  marvel 

of  inconsistencies  and  contradictions  of  each  other  and  of 
the  evidence.  These  answers,  as  we  view  them,  while  ap- 
parently inconsistent  in  some  respects,  may  be,  in  the  main, 
when  considered  together,  reconciled  with  each  other  and 
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with  the  evidence,  and  are  not  open  to  the  severe  criticism 
made  upon  them.  But  in  any  event,  the  fact  that  all  or 
either  of  the  same  are  not  consistent  with  the  evidence,  or 
with  each  other,  furnished  no  ground  for  sustaining  a  mo- 
tion for  judgment  thereon.  McCoy  v.  Kokomo,  R.  etc.,  Co, 
(1902),  158  Ind.  662,  64  N.  E.  92;  Flutter  v.  New  York,  etc., 
R.  Co.  (1901),  27  Ind.  App.  511,  57  N.  E.  337;  Pittsburgh, 
etc.,  R.  Co.  V.  Lightheiser  (1907),  168  Ind.  438,  78  N.  E. 
1033. 

In  determining  the  correctness  of  the  ruling  of 

13.  the  court  below  on  this  motion,  this  court  does  not 
look  to  the  evidence,  but  considers  only  the  plead- 
ings, the  general  verdict,  and  the  interrogatories  and 

14.  answers  thereto.  Every  presumption  is  indulged  in 
favor  of  the  general  verdict,  and  it  is  only  when  the 

conflict  between  such  answers  and  the  general  verdict  is 
irreconcilable  on  any  theory,  or  on  any  supposable  state  of 
facts,  provable  under  the  issues,  that  such  answers  will  con- 
trol. Consolidated  Stone  Co.  v.  Summit  (1899),  152  Ind. 
297,  53  N.  E.  235;  Skoner  v.  Penjisylvania  Co.  (1892),  130 
Ind.  170,  28  N.  E.  616,  29  N.  E.  775;  Peru  Heating  Co. 
V.  Lenhart  (1911),  48  Ind.  App.  319,  95  N.  E.  680;  Southern 
R.  Co.  V.  Utz  (1913),  antcy  270,  98  N.  E.  375. 

It  is  urged  that  the  verdict  is  contrary  to  law.  In  sup- 
port of  this  ground  of  the  motion  for  a  new  trial  it  is 
insisted  in  effect  that  the  trial  court  instructed  the  jury 
that  if  the  plaintiff  was  lawfully  on  the  train,  there  would 
arise  in  her  favor  a  presumption  that  her  injury  was  caused 
by  defendant's  negligence  and  that  such  presumption  could 
only  be  removed  by  defendant's  proving  by  a  preponder- 
ance of  the  evidence  that  **it  could  not  have  been  avoided 
by  the  exercise  of  the  highest  possible  degree  of  care." 

We  have  already  indicated  in  the  discussion  of  the  in- 
Btmctions  that  neither  of  them  is  open  to  the  criticism  so 
assumed  against  them,  but  on  the  contrary  they  separately 
Vol.  52—27 
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and  in  their  entirety  clearly  told  the  jury  that  the  appellee 
was  required  to  prove  as  one  of  the  elements  necessary  to  a 
recovery,  appellant's  negligence  as  charged  in  her  complaint, 
and  expressly  recognized  the  principle  that  appellee,  by 
getting  out  of  her  seat  and  moving  to  the  rear  of  the  car, 
and  there  standing  while  the  same  was  in  motion,  thereby 
assumed  all  the  risks  of  injury  incident  to  the  usual  and 
ordinary  operation  of  the  train,  and  that  if  by  her  own  act 
she  in  any  way  contributed  to  the  proximate  cause  of  her 
injury  she  could  not  recover. 

The  insufSciency  of  the  evidence  to  sustain  the  verdict 
is  urged,  but  we  think  we  have  already,  in  this  opinion, 
indicated  enough  of  the  evidence  to  show  that  there  was 
some  evidence  on  each  fact  essential  to  its  support. 

The  evidence  in  this  cfise  is  meagre  and  unsatisfactory 

as  to  the  actual  manner  in  which  appellee's  injury  occurred, 

and  the  real  or  proximate  cause  thereof.    It  was  of 

15.  a  character  that  should,  and  doubtless  did  raise  in 
the  mind  of  the  trial  court,  with  opportunity  to  weigh 
the  evidence,  serious  doubt  as  to  whether  appellee's  injury 
occurred,  in  fact,  from  any  negligent  omission  or  commis- 
sion of  appellant's  servants  in  the  operation  of  said  train, 
rather  than  from  the  additional  risk  which  she  herself  as- 
sumed by  getting  up  and  walking,  with  both  hands  full  of 
packages^  to  or  near  the  rear  door  of  the  coach  in  which  she 
was  riding  while  said  train  was  in  motion,  unaffected  by 
any  act  of  appellant  other  than  that  of  the  usual  and  or- 
dinary operation  of  its  train.  This  court  has  no  such  ques- 
tion to  determine. 

The  only  question  we  are  called  on  to.  determine  is  whether 
there  was  any  evidence  on  said  question,  and  we  cannot 
say  that  there  was  no  evidence  on  this  or  any  other  fact 
necessary  to  be  proven  under  the  issues. 

The  grounds  of  the  motion  for  a  new  trial,  that  the  special 
verdict  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary   to    law,    raise    no    question    in    this    court.     Con- 
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solidated     Stone     Co.     v.     WiUiams     (1901),     26 

16.  Ind.    App.    131,    135,    57    N.    E.    558,    84    Am. 
St.  278. 

Lastly,  it  is  urged  that  evidence  by  appellee  in  relation 
to  her  experience  in  riding  on  railroad  trains  and  her  in- 
formation as  to  the  length  of  time  the  train  stopped  at 

17.  the   station   of   Trevlac   was   improperly   admitted. 
While  it  is  true  that  appellee's  experience  or  lack  of 

experience  could  have  nothing  to  do  with  appellant  *s  negli- 
gence in  the  absence  of  averments  showing  some  special  duty 
arising  on  account  thereof,  yet  we  think  under  the  author- 
ities cited,  supra,  in  discussing  the  instruction  tendering  the 
same  question,  that  this  evidence  was  proper  as  affecting  the 
question  of  appellee  being  guilty  of  negligence  contributing 
to  her  injury.  So  we  think  as  affecting  the  same  question, 
especially  in  view  of  the  averments  of  the  complaint,  that 
appellee's  information  as  to  the  length  of  time  the  train 
stopped  at  the  station  for  which  she  had  purchased  her  ticket 
i^as  competent. 

We  find  no  error  in  the  record,  and  the  judgment  below 
is  therefore  affirmed. 

Note.— Reported  In  98  N.  E.  805.  See,  also,  under  (2)  6  Cyc. 
501;  (3)  6  Cyc.  624;  (4)  6  Cyc.  626;  (5,6)  6  Cyc.  628;  (7)  6  Cyc. 
037;  (9)  38  Cyc.  1598,  1599,  1602;  (10)  38  Cyc.  lGo7;  (11)  38  CJyc. 
1711;  (14)  38  Cyc.  1927;  (15)  3  Cyc.  648;  (17)  6  Cyc.  628— New 
Anna  On  the  question  of  the  liability  of  a  carrier  for  injuries  to 
I^assenger  inside  car  from  sudden  starting  or  stopping  of  car  or 
train,  see  34  L.  R.  A.  (N.  S.)  225.  On  the  presumption  of  negli- 
gence from  sudden  start,  stop,  Jolt,  or  Jerlc  of  car,  see  13  L.  R.  A. 
(N.  8.)  611. 
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Angola  Railway  and  Power  Company  v.  Butz, 

Administratrix. 

I  No.  7,618.     Filed  June  6,  1912.     Rehearing  denied  December  18, 
1912.     Transfer  denied  February  13,  1913.] 

1.  Masteb  and  Sebvant. — Injury  to  Servant — Failure  to  Comply 
uHth  Factory  Act. — Complaint. — Sufficiency, — ^A  complaint;  in  an 
action  for  the  deatb  of  a  servant  wbto  was  caught  in  an  un- 
guarded belt,  alleging  that  def^idant  furnished  electricity  to 
various  customers,  and  that,  as  a  part  of  the  machinery  in  its 
plant,  it  had  boilers,  dynamos  and  engines^  sufficiently  shows 
that  defendant  was  engaged  in  the  generation  of  electricity,  so 
as  to  be  within  the  provisions  of  §8029  Bums  1908,  Acts  1899  p. 
231,  for  the  guarding  of  certain  dangerous  machinery,    p.  423. 

2.  Words  and  Phrases. — "Dynamo.'* — A  dynamo  is  a  machine  for 
generating  or  converting  mechanical  energy  into  electricity, 
p.  424. 

3.  Evidence. — Judicial  Notice. — Matters  of  Common  Knowledge.— 
Matters  of  Science, — Courts  take  Judicial  notice  of  such  matters 
of  common  Icnowledge  and  science  as  are  known  to  all  men  of 
ordinary  understanding  and  intelligence,  and  they  judicially 
know  that  a  dynamo  is  used  for  generating  electricity  and  not 
merely  for  the  purpose  of  transmitting  or  storing  the  same; 
p.  424. 

4.  Electwoity. — Generation  of  Electricity. — *' Manufacturing  Es- 
tablishment".— Factory  Act, — A  plant  for  the  generation  of  elec- 
tricity is  a  manufacturing  establishment,  as  contemplated  by  the 
provisions  of  the  factory  act,  §{8021,  8029  Bums  1908^  Acts  1890 
p.  231,  fi§l,  9.    p.  424. 

5.  Master  and  Servant. — Injury  to  Servant. — Violation  of  Statu- 
tory Duty. — Negligence. — Complaint. — Sufficiency. — A  complaint 
for  the  death  of  an  employe,  alleging  that  the  death  was  caused 
by  the  employer's  omission,  In  violation  of  statute,  to  guard  a 
dangerous  belt,  sufficiently  charges  negligence  without  averring 
such  failure  to  be  a  negligent  failure,  since  the  failure  to  dis- 
charge a  duty  imposed  by  statute  is  negligence  per  «e.    p.  425. 

0.  Master  and  Servant. — Injury  to  Servant. — Violation  of  Statii- 
tory  Duty. — Assumption  of  Bisks. — ^The  doctrine  of  assumed  risk 
has  no  application  when  the  death  or  injury  of  an  employe  is 
caused  by  the  employer's  failure  to  safeguard  machinery  as  re- 
quired by  statute,    p.  425. 

7.  Master  and  Servant. — Injury  to  Servant. — Complaint— AUe- 
gatkms. — "Duty". — In  an  action  for  the  death  of  a  stationary 
engineer,  whose  arm  was  caught  by  an  unguarded  belt,  the  allega- 
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tion  of  the  complaint,  that  It  was  a  part  of  decedent's  duty  to 
adjust  such  belt,  is  not  the  statement  of  a  conclusion,  but  Is  the 
allegation  of  an  ultimate  fact.    p.  426. 

8.  Appeal. — Review, — Verdict, — Ansiccrs  to  Interrogatories. — Con- 
clusions,— Ruling  on  Motion  for  Judgmetit. — ^The  objection  that 
some  of  the  findings  included  in  the  answers  to  interrogatories 
are  statements  of  conclusions,  and  not  facts,  does  not  affect  the 
question  presented  by  the  motion  for  Judgment  on  such  answers, 
where  the  general  verdict  includes  a  finding  of  facts  covering 
practically  the  same  proposition,    p.  428. 

i>.  Masteb  and  Servant. — Injury  to  Servant, — Contributory  Xeuli- 
gence, — Contributory  negligence  Is  not  necessarily  established 
against  an  employe  by  showing  that  he  continued  to  use  de- 
fective machinery  after  he  knew  it  was  out  of  repair,    p.  429. 

10.  Masteb  and  Servant. — Injury  to  Bcrvunt. — Contributory  Neg- 
ligence.— Jury  Question, — In  an  action  for  the  death  of  a  sta- 
tionary engineer,  whose  arm  was  caught  by  an  unguarded  belt 
while  he  was  attempting  to  adjust  the  Idler,  where  it  was  shown 
tliat  he  was  attem|)ting  to  do  the  work  by  the  means  provided 
and  in  the  usual  way,  but  that  the  place  where  he  was  attempt- 
ing to  adjust  the  idler  was  more  dangerous  than  other  places 
where  he  could  have  done  the  same  work,  the  question  of  his 
contributory  negligence  was  for  the  Jury.    p.  429. 

11.  Mastkr  and  Servant. — Injury  to  IServant. — Verdict. — Answers 
to  Interrogatories. — In  an  action  for  the  death  of  a  servant, 
whose  arm  was  caught  by  an  unguarded  belt  while  he  was  at- 
tempting to  adjust  the  idler,  the  general  verdict  for  plaintiff  is 
not  overcome  by  answers  to  interrogatories  showing  that  he  was 
attempting  to  do  the  work  with  the  means  provided,  and  in  the 
usual  way,  but  that  the  place  where  he  w^as  attempting  to  adjust 
such  idler  was  more  dangerous  than  other  places  where  he  could 
have  €one  the  same  work.    p.  430. 

12.  Trial. — lnHtructions. — Incorporating  Complaint. — The  incorpo- 
ration of  the  whole  complaint  In  an  Instruction  to  the  Jury,  while 
not  to  be  commended,  is  not  ground  for  reversal,    p.  430. 

13.  Tblal.  —  InKtntctions.  —  Incomplete  General  Instruction. — -A 
general  instruction  when  incomplete,  but  correct  as  far  as  it  goes, 
may  be  completed  by  other  instructions,    p.  430. 

14.  Appeal.  —  Review.  —  Harmless  Error. — InHtruction^s. — A  Judg- 
ment will  not  be  reversed  for  error  in  an  instruction,  where,  by 
answers  to  interrogatories,  it  is  shown  that  api)ellant  was  not 
harmed,    p.  431. 

15.  Appeal.  —  Review. — Instructions.  —  Refusal. — The  refusal  of 
tendered  instructions  Is  not  error,  where  the  law  applicable  to 
the  issues  was  correctly  and  fully  stated  in  the  instructions 
given,    p.  481. 
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10.  Appeau — Review. — Harmless  Error. — Admission  of  Evidence. 
— Error,  if  any,  in  tlie  admission  of  evidence  which  was  not  of 
a  character  to  harm  appellant,  will  not  worlL  a  reversal,    p.  431. 

Prom  Steuben  Circuit  Court;  E,  A,  Bratton,  Judge. 

Action  by  Delia  Butz,  administratrix  of  the  estate  of 
William  H.  Butz,  deceased,  against  the  Angola  Railway  and 
Power  Company.  Prom  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed, 

Elmer  E.  Stevenson  and  Leonard,  Rose  cC*  Zollars,  for 
appellant. 
Brown  &  Carlin  and  Powers  &  Yeagley  for  appellee. 

Pelt,  J. — ^This  was  an  action  by  appellee,  as  adminis- 
tratrix of  the  estate  of  William  H.  Butz,  deceased,  against 
appellant,  to  recover  damages  for  personal  injuries  result- 
ing in  the  death  of  said  Butz.  The  cause  was  tried  by  a 
jury  which  returned  a  verdict  in  favor  of  appellee  in  the 
sum  of  $4,000,  together  with  answers  to  interrogatories. 
Appellant's  motions  for  judgment  on  the  answers  to  the 
interrogatories  and  for  a  new  trial  were  overruled  and  this 
appeal  taken. 

The  first  error  relied  on  for  reversal  is  that  the  trial 
court  erred  in  overruling  appellant's  demurrers  to  the  com- 
plaint. The  complaint  is  in  one  paragraph,  and,  after  show- 
ing appellee's  right  to  maintain  the  action,  charges  that 
appellant  **is  a  corporation  duly  organized  under  the  laws 
of  the  State  of  Indiana,  and  is  the  owner  and  operator  of 
a  plant  for  the  furnishing  of  electric  light  and  water  to  the 
city  of  Angola ;  •  •  •  that  the  machinery  in  said  plant 
consists  of  boilers  for  the  generation  of  steam,  two  engines, 
dynamos,  pumps,  shafts,  belting,  etc.;  that  a  shaft  runs 
through  the  building  in  which  said  plant  is  located,  which 
shaft  is  used  in  transmitting  power  and  motion  to  the  ma- 
chinery in  said  plant.'*  The  complaint  then  shows  the  con- 
struction of  a  certain  pulley  in  said  plant  and  the  usual 
method  of  adjusting  the  same  by  means  of  certain  screws, 
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and  then  alleges  **that  on  the  9th  of  January,  1909,  the 
deceased,  William  H.  Butz,  was  and  for  fourteen  years 
prior  thereto  had  been  engineer  in  said  plant  and  it  was 
a  part  of  his  duty  as  such  engineer  to  adjust  said  belt  by 
raising  or  lowering  said  pulley  according  as  it  was  desired 
to  loosen  or  tighten  the  same;  that  on  said  day  while  at- 
tempting to  adjust  said  belt  by  turning  down  said  screws 
and  thereby  tightening  said  belt  and  while  standing  on  the 
west  side  of  said  belt  and  in  close  proximity  thereto,  as  he 
was  compelled  to  do  in  order  to  reach  said  screws,  and  while 
engaged  in  the  discharge  of  his  duties  as  such  engineer  and 
without  any  fault  or  negligence  on  his  part  and  in  conse- 
quence of  the  negligence  of  said  defendant  in  not  guarding 
said  belt  and  machinery,  the  arm  of  said  William  H.  Butz 
was  caught  by  said  belt  and  carried  under  said  pulley  and 
his  body  was  thereby  drawn  between  said  post  and  said  pul- 
ley or  wheel  and  so  jammed,  bruised  and  crushed  that  he  was 
instantly  killed;  that  at  the  time  the  deceased  was  killed 
as  aforesaid  he  was  in  the  employment  of  the  defendant 
as  engineer  in  said  plant  and  had  been  continuously  in  such 
employment  for  five  years  or  more;  that  said  belt  at  the 
time  said  deceased  was  killed,  as  aforesaid,  was  and  for  a 
long  time  immediately  prior  thereto  had  been  wholly  un- 
guarded ;  that  said  belt,  at  the  time  of  said  killing,  and  dur- 
ing all  of  the  time  it  remained  unguarded  as  aforesaid  was 
very  dangerous;  that  S€iid  belt  could  have  been  guarded  with- 
out rendering  the  same  useless  for  the  purpose  for  which  it 
was  used  and  intended,  to  wit :  the  transmission  of  power  and 
motion  from  said  engine  to  said  shaft,  and  without  in  any 
way  interfering  with  the  eflSciency  of  said  belt  or  of  said  mar 
chinery/' 

Counsel  for  appellant  first  contend  that  the  complaint  is 
insufficient  for  the  reason  that  it  does  not  show  that  at 

the  time  of  the  injury  to  appellee's  decedent,  appel- 
1.     lant  was  engaged  in  the  generation  or  manufacture 

of  anything,  and  for  the  further  reason  that  appel- 
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lant's  plant  is  not  of  such  a  character  as  to  come  within 
the  statute  re<iuiring  machinery  to  be  guarded. 

The  complaint  does  not  directly  state  that  appellant  was 
engaged  in  the  generation  of  electricity,  but  that  it  *' fur- 
nished'* electricity  to  various  customers,  and  that  as  a  part 
of  the  machinery  in  said  plant  it  had  boilers,  dynamos  and 
two  engines.     A  dynamo  has  been  defined  to  be  a 

2.  machine  for  generating  or  converting  mechanical 
energy  into  electricity.     ThomsonrHousion  Electric 

Co,  V.  Western  Electric  Co.  (1895),  65  Fed.  615;  Standard 

Diet.  (20th  Century  ed.)  567;  Webster's  New  International 

Diet.  689 ;  3  Century  Diet,  and  Cyc.  1867 ;  8  Ency.  Britan- 

nica  (11th  ed.)  764.    Courts  will  take  judicial  notice 

3.  of  such  matters  of  common  knowledge  and  science 
as  are  known  to  all  men  of  ordinary  understanding 

and  intelligence.  Eureka  Vinegar  Co.  v.  Gazette  PrinHng 
Co.  (1888),  35  Fed.  570;  Brown  v.  Piper  (1875),  91  U.  S. 
37,  42,  23  L.  Ed.  200. 

In  the  case  of  City  of  CrawfordsviUe  v.  Braden  (1892), 
130  Ind.  149,  158,  28  N.  E.  849,  14  L.  R.  A.  268,  30  Am. 
St.  214,  it  is  stated  that  courts  will  not  take  judicial  notice 
of  the  various  methods  of  generating  and  transmitting  elec- 
tricity, but  this  statement  is  not  inconsistent  with  the  propo- 
sition that  courts  may  know  judicially  that  a  dynamo  is 
used  for  generating  electricity  and  not  merely  for  transmit- 
ting or  storing  the  same.  From  the  averments  of  the  com- 
plaint, the  reasonable  and  necessary  inference  to  be  drawn 
is  that  at  the  time  of  the  alleged  injury  appellant  owned 
and  operated  the  plant,  where  decedent  was  employed,  for 
the  purpose  of  generating  electricity  as  well  as  furnishing 
the  same  to  its  patrons.  Indianapolis  St.  R,  Co.  v.  Ray 
(1906),  167  Ind.  236,  241,  78  N.  E.  978. 

The  authorities  are  not  in  harmony  as  to  whether  a  plant 
for  the  generation  of  electricity  is  a  manufacturing 

4.  establishment,  but  the  better  reason  and  the  spirit  of 
our  statute  require  that  it  be  so  classified.    §§8021, 
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8029  Bums  1908,  Acts  1899  p.  231,  §§1,  9 ;  Hoffmeyer  v.  State 
(1906),  37  Ind.  App.  526,  531,  77  N.  E.  372;  Burke  v.  Mead 
(1902),  159  Ind.  252,  260,  64  N.  E.  880;  Wells  v.  Christian 
(1906),  165  Ind.  662,  76  N.  E.  518;  People,  ex  rel,  v.  Wem- 
pie  (1892),  129  N.  Y.  543,  29  N.  E.  808,  14  L.  R.  A.  708; 
People,  ex  rel,  v.  Campbell  (1895),  88  Hun  527,  34  N. 
T.  Supp.  711;  Bates  Mach.  Co.  v.  Trenton,  etc.,  B.  Co. 
(1904),  70  N.  J.  L.  684,  58  Atl.  935, 103  Am.  St.  811 ;  Beggs 
V.  Edison  Electric,  etc.,  Co.  (1891),  96  Ala.  295,  11  South. 
381,  38  Am.  St.  94;  Lamborn  v.  Bell  (1893),  18  Colo.  346, 
32  Pac.  989,  20  L.  R.  A.  241. 

Appellant  next  urges  that  the  complaint  is  insufficient 
for  the  reason  that  it  does  not  charge  that  appellant  negli- 
gently failed  to  guard  the  belt.    The  complaint  alleges 

5.  appellant's  omission,  in  violation  of  statute,  to  guard 
a  dangerous  belt.     This  was  a  sufficient  charge  of 

negligence,  since  a  failure  by  the  owner  of  a  manufacturing 
establishment  to  discharge  a  duty  specifically  imposed  on 
him  by  statute  is  negligence  per  se.  Davis  v.  Mercer  Lum- 
ber Co.  (1905),  164  Ind.  413,  420,  73  N.  E.  899;  Monteith 
V.  Kokomo,  etc.,  Co.  (1902),  159  Ind.  149,  152,  64  N.  B. 
610,  58  L.  R.  A.  944;  Indiana  Mfg.  Co.  v.  Wells  (1903),  31 
Ind.  App.  460,  462,  68  N.  E.  319;  Buehner  Chair  Co.  v. 
Feulner  (1902),  28  Ind.  App.  479,  483,  63  N.  E.  239. 

The  doctrine  of  assumed  risk,  contended  for  by  appel- 
lant, has  no  application  when  the  death,  or  injury,  of  an 
employe  is  caused  by  a  failure  on  the  part  of  his 

6.  employer  to  safeguard  machinery,   as  required  by 
statute.      Jenney   Electric    Mfg.    Co.    v.    FUm^iery 

(1913),  53  Ind.  App.  ,  98  N.  E.  424;  American  Car, 

etc.,  Co.  V.  Clark  (1904),  32  Ind.  App.  644,  648,  70  N.  E. 
828;  Chamberlain  v.  Wa^ymire  (1904),  32  Ind.  App.  442, 
447,  68  N.  E.  306,  70  N.  E.  81. 

Appellant  also  contends  that  the  allegation  that  **it  was 
a  part  of  his  [decedent's]  duty  as  such  engineer  to  adjust 
said  belt"  is  a  conclusion,  and  that  the  complaint  is  there- 
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fore  insufficient  for  failure  to  show  that  decedent  s 
7.    employment  required  him  to  come  in  close  contact 

with  the  unguarded  belt. 
**  There  are  instances  where  the  word  *duty'  may  be  used 
in  a  pleading  to  designate  the  character  of  work  to  be  done, 
or  act  to  be  performed,  in  pursuance  of  an  employment, 
and  when  so  used  the  allegation  is  one  of  ultimate  fact, 
and  not  subject  to  the  criticism  that  it  states  only  a  con- 
clusion of  the  pleader.  There  is,  however,  a  clear  distinc- 
tion between  such  use  of  the  word  'duty'  and  its  use  in  a 
general  statement  charging  that  it  is  the  duty  of  a  person 
to  do,  or  to  refrain  from  doing,  a  certain  act  or  thing,  in- 
tending thereby  to  charge  that  by  reason  of  contractual 
relations,  or  by  implication  of  law,  such  person  is  obligated 
to  do  or  not  to  do  the  particular  thing  averred.  In  the 
latter  case  the  weight  of  authority  is  decidedly  to  the  effect 
that  such  averments  state  conclusions  of  law  and  not  facts. 
But  the  use  of  the  word  *duty'  in  the  case  at  bar  clearly 
comes  within  the  former  class,  and  is  employed  in  the  sense 
of  work  or  labor.'*  Chicago,  etc.,  R.  Co.  v.  Hafnerick 
(1912),  50  Ind.  App.  425,  434,  96  N.  E.  649,  and  cases 
cited.  The  trial  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint. 

With  the  general  verdict  the  jury  returned  answers  to 
265  interrogatories,  which  describe  in  detail  the  construc- 
tion and  operation  of  appellant 's  plant  and  machinery,  and 
find  the  facts  leading  up  to  and  attending  the  accident  to 
appellee's  decedent.  The  answers  show,  in  substance,  that 
at  the  time  of  his  death,  said  William  H.  Butz  was  the 
chief  engineer  and  machinist  in  appellant's  plant,  and  had 
occupied  that  position  in  the  same  plant  for  many  years; 
that  he  was  in  charge  of  the  engines,  boilers  and  other  ma- 
chinery in  the  plant  and  was  authorized  to  make  needed 
repairs  to  the  same  and  to  purchase  materials  therefor ;  that 
he  had  charge  of  the  men  in  the  plant  and  was  authorized 
to  use  them  in  making  repairs ;  that  Carver  Woods  was  gen- 
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eral  manager  of  appellant's  business  and  of  said  plant; 
that  he  was  not  a  machinist  or  engineer ;  that  the  line  shaft 
in  said  plant,  to  which  the  belt  ran  from  the  drivewheel 
on  the  engine,  was  out  of  line,  which  fact  was  known  to 
both  decedent  and  said  Woods  for  about  two  months  prior 
to  the  death  of  said  Butz ;  that  the  belt  had  a  tendency  to 
run  off  the  drivewheel  on  accoimt  of  said  shaft  being  out 
of  line,  and  decedent  overcame  said  tendency  by  adjusting 
the  ** idler'*;  that  he  had  been  ordered  by  said  manager 
sometime  before  his  injury  to  adjust  the  line  shafts  but  did 
not  do  so ;  that  in  adjusting  the  idler  decedent  usually,  and 
upon  the  occasion  of  his  injury,  stepped  upon  the  top  of 
a  brick  wall  located  just  south  of  the  idler  pulley  and  be- 
tween said  pulley  and  the  flywheel  of  the  engine,  and 
reached  down  ten  inches  or  more  to  turn  the  adjusting 
screws  by  using  the  handles  attached  thereto;  that  at  the 
time  of  the  accident  the  belt  leading  from  the  flywheel  of 
the  engine  to  the  drivewheel  of  the  line  shaft  was  running ; 
that  decedent  could  have  adjusted  the  idler  before  starting 
the  engine,  and  while  the  belt  and  idler  pulley  were  station- 
ary ;  that  it  was  necessary  to  adjust  the  idler  while  the  ma- 
chinery was  in  motion  to  obtain  the  best  results ;  that  dece- 
dent could  not  have  gone  down  on  the  floor  of  the  pit  and 
adjusted  the  idler  by  using  the  handle  on  the  screw  while 
standing  in  the  pit  on  the  west  side  of  the  brick  wall  with- 
out coming  in  contact  with  the  pulley  on  the  belt ;  that  he 
could  have  gone  into  the  pit,  stood  on  the  brick  wall  im- 
mediately west  of  the  post  and  collar,  and  adjusted  the  idler 
without  coming  in  contact  with  the  pulley;  that  it  was 
not  practicable  and  feasible  to  go  dow^n  into  the  pit  to  a 
point  immediately  west  of  the  post  and  idler  and  there  make 
the  necessary  adjustment;  that  it  was  more  dangerous  to 
step  upon  the  brick  wall  from  the  doorway  or  step  and 
adjust  the  idler  from  that  position  than  to  go  down  on  the 
floor  of  the  pit  and  get  upon  the  wall  immediately  west  of 
the  post  and  idler;  that  decedent  could  have  gone  down 
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on  the  floor  of  the  pit  and  from  there  have  adjusted  the 
idler  in  safety,  by  turning  the  set  screws  in  the  west  collar 
of  said  idler  but  the  boxing  could  not  readily  be  moved  in 
that  manner;  that  it  was  more  dangerous  to  attempt  to 
adjust  the  idler  by  the  use  of  the  screw  above  the  idler 
while  standing  on  the  brick  wall  than  to  attempt  to  adjust 
it  by  means  of  two  set  screws  in  the  collar  while  standing 
on  the  floor  of  the  pit  west  of  the  wall ;  that  the  floor  of  the 
dock  above  the  pit  was  easily  accessible  from  the  floor  of 
the  engine  room  by  means  of  a  stairway;  that  the  screws 
of  the  idler  protruded  above  the  floor  of  the  dock  about 
nine  inches,  were  easily  accessible,  and  could  be  adjusted 
by  using  a  wrench ;  that  said  idler  was  ordinarily  adjusted 
by  using  the  handles  on  said  screws,  and  decedent  when  in- 
jured was  attempting  to  adjust  the  screw  on  said  idler  in 
the  usual  and  ordinary  way;  that  the  belt  and  idler  were 
without  guard  at  the  place  where  decedent  was  required  to 
go  to  adjust  the  idler ;  that  it  was  practicable  to  guard  said 
belt  and  idler,  and  decedent's  injury  was  caused  by  failure  of 
appellant  properly  to  guard  the  belt  and  idler  at  the  point 
where  he  was  caught  and  killed;  that  the  failure  to  guard 
said  belt  and  idler  was  the  proximate  cause  of  his  death, 
and  he  was  at  the  time  acting  without  any  fault  on  his 
part. 

Appellant  insists  that  some  of  the  findings  were  conclu- 
sions and  not  facts,  but  as  the  general  verdict  includes 

a  finding  of  facts  covering  practically  the  same  prop- 
8.    ositions,  iTie  objection  does  not  affect  the  question 

presented  by  the  motion  for  judgment  on  the  answers 
to  the  interrogatories.  Appellant  insists  that  the  interrog- 
atories show  (1)  that  the  conditions  making  necessary  the 
work  decedent  was  doing  when  killed  were  caused  wholly 
by  his  own  failure  to  adjust  the  line  shaft;  (2)  that  de- 
cedent was  doing  the  work  in  a  negligent  manner,  in  that 
he  voluntarily  chose  a  dangerous  method  when  safer 
methods  had  been  provided. 


NOVEMBER  TERM,  1912.  429 

Angola  R.,  etc.,  Co.  v.  Butz — 52  IndL  App.  420. 

The  first  objection  is  answered  by  the  proposition  that 

the  question  of  assumption  of  risk  has  no  application  to 

a  case  arising  under  the  statute  requiring  belts  and 

9.  other  machinery  to  be  guarded,  and  the  further 
proposition  that  contributory  negligence  is  not  neces- 
sarily established  against  an  employe  by  showing  that  he 
continued  to  use  defective  machinery  after  he  knew  it  was 
out  of  repair.  American  Car.  etc.,  Co.  v.  Clark,  supra; 
Davis  V.  Mercer  Lumber  Co.,  supra.  In  the  recent  well- 
considered  case  of  the  Jenney  Electric  Mfg.  Co.  v.  Flannery, 
supra,  it  is  said:  '^Contributory  negligence  cannot  in  all 
cases,  be  imputed  to  a  servant  from  the  mere  fact  that  he 
chooses  the  more  dangerous  way  or  method  of  performing 
a  duty  when  a  safe  method,  or  one  less  dangerous,  waa 
open  to  his  choice.  •  •  •  In  many  cases,  however,  the 
question  must  be  one  of  fact  for  the  jury.''  The  proposi- 
tions, reasoning  and  authorities  in  the  ease  just  cited  are 
applicable  to  the  case  at  bar  to  such  an  extent  as  to  render 
unnecessary  an  extended  discussion  or  consideration  in  this 
opinion  of  many  of  the  propositions  there  considered. 

The  decedent  is  shown  to  have  undertaken  to  adjust  the 

idler  by  using  the  handles  on  the  screws  specially  provided 

by  his  employer  for  that  purpose.    The  answers  also 

10.  show  that  he  could  have  taken  other  positions  safer 
than  the  one  he  was  in  when  killed,  and  could  have 

adjusted  the  idler  by  set  screws  not  so  provided  with 
handles ;  but  that  he  was  attempting  to  do  the  work  by  the 
means  provided  and  in  the  usual  way.  Several  possible 
ways  of  doing  the  work  are  indicated,  but  some  of  these 
are  shown  to  be  impractical.  He  was  not  required  by  any 
order  or  rule  to  do  the  work  in  any  particular  manner.  The 
contention  that  he  was  guilty  of  contributory  negligence  is 
not  based  on  the  proposition  that  he  was  attempting  to 
do  the  work  by  improper  means  or  in  a  forbidden  or  unusual 
way,  but  that  the  place  where  he  was  attempting  to  adjust 
the  idler  was  more  dangerous  than  other  places  where  he 
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could  have  done  the  same  work.  Some  of  the  answers  are 
contradictory  and  nullify  each  other.  The  jury,  both  by 
the  general  verdict  and  by  answers  to  interrogatories,  found 
that  decedent  acted  with  due  care  and  was  not  guilty  of  any 
negligence  contributing  to  his  death.  On  the  facts  of  this 
case  the  question  of  decedent's  contributory  negligence  was 
for  the  jury  and  cannot  be  declared  as  a  matter  of 

11.  law.     The  answers  are  not  in  irreconcilable  conflict 
with  the  general  verdict,  and  the  motion  for  judg- 
ment thereon  was  properly  overruled. 

Appellant  complains  of  the  giving  of  certain  instructions 
and  of  the  refusal  of  the  court  to  give  instructions  ten- 
dered by  appellant.    The  first  objection  is  to  the  giv- 

12.  ing  of  instruction  No.  1  on  the  ground  that 
the  court  incorporated  into  the  instruction  the  en- 
tire complaint.  While  the  practice  of  reading  the  whole 
complaint  to  the  jury  as  a  part  of  the  instructions  is  not 
generally  to  be  commended,  it  does  not  afford  ground  for 
reversing  a  judgment.  Blair-Baker  Horse  Co.  v.  First  Nai. 
Bank  (1905),  164  Ind.  77,  84,  72  N.  E.  1027;  ColUns  v.  Will- 
iams  (1898),  21  Ind.  App.  227,  232,  52  N.  E.  92.  It  is 
also  stated  that  the  instruction  is  erroneous  because  it  did 
not  include  a  statement  of  the  doctrine  of  assumption  of 
risk.  We  have  already  shown  that  the  doctrine  of  assump- 
tion of  risk  has  no  application  to  this  case,  because  the 
action  is  based  on  the  statute  requiring  certain  machinery 

and  belting  to  be  guarded.     A  general  instruction 

13.  when  incomplete,  but  correct  as  far  as  it  goes,  may  lx» 
completed  by  other  instructions.     Harness  v.  Steel 

(1902),  159  Ind.  286,  293,  64  N.  E.  875;  Aspy  v.  Botkuis 
(1903),  160  Ind.  170,  175,  66  N.  E.  462. 

By  instruction  No.  25  tendered  by  appellant  and  given 
by  the  court,  the  jury  was  told  that  if  it  found  defendant 
had  violated  the  statute  in  failing  to  guard  the  belting,  as 
alleged,  and  decedent  was  injured  on  account  thereof,  thi^ 
alone  would  not  justify  a  recovery  if  decedent  by  his  own 
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negligence  proximately  contributed  to  his  injury.    This  and 

other  instructions  clearly  cured  any  alleged  omission  in 

instruction  No.  1. 

Where  the  answers  of  the  jury  to  interrogatories  show 

that  an  alleged  erroneous  instruction  was  harmless, 

14.  the  judgment  will  not  be  reversed  on  account  of  such 
error.    Clear  Creek  Stone  Co.  v.  Dearmin  (1903),  160 

Ind.  162,  169,  66  N.  E.  609. 

Many  of  the  instructions  tendered  by  appellant  and  re- 
fused by  the  court,  in  practical  effect  asked  the  court  to 
instruct  the  jury,  as  a  matter  of  law,  that  decedent  was 
guilty  of  negligence  contributing  to  his  death,  and  that  the 
plaintiff  could  not  recover.  These  instructions  were  re- 
fused, and  the  court  gave  others  which  submitted  the  ques- 
tion of  the  care  or  want  of  care  of  the  decedent  to  the  jury 
to  be  determined  from  the  evidence.     The  instruc- 

15.  tions  given,  when  considered  as  a  whole,  state  the  law 
fully  and  correctly  under  the  issues,  and  those  ten- 
dered which  were  correct  statements  of  the  law  applicable 
to  the  facts  and  issues  of  the  case  were  fully  covered  by 
those  given. 

Appellant  also  complains  of  the  admission  and  exclusion 

of  certain  testimony.     We  have  examined  these  questions 

and  do  not  consider  them  of  sufficient  importance  to 

16.  set  them  out  in  this  opinion,  for  the  alleged  error,  if 
any,  in  this  respect  was  not  of  a  character  to  in  any 

sense  harm  appellant.  The  final  contention  that  the  judg- 
ment is  not  sustained  by  sufficient  evidence  is  fully  answered 
by  the  discussion  of  other  questions  already  considered. 

Finding  no  error  prejudicial  to  appellant,  the  judgment 
is  in  all  things  affirmed. 

Note.— Reported  In  98  N.  B.  818.  See,  also,  imder  (1, 5)  26  Cyc. 
1382;  (2)  14  Cyc.  1129;  (3)  16  Oyc.  852,  856;  (4)  26  Cyc.  529;  (6) 
20  Cyc.  1180;  (7)  31  Cyc.  49;  (9)  26  Cyc.  1239;  (10)  26  Cyc.  1482; 
(11)  26  Cye  1513;  38  Cyc  1927;  (13)  38  Cyc.  1782;  (14)  38  Cyc. 
1809;  (15)  88  Cyc.  1711;  (16)  38  Cyc.  1411.  As  to  sclentlflc  facts 
and  prindplefl  of  which  courts  take  Judicial  notice,  see  124  Am.  St 
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ol.  Am  to  duties  and  liabilities  of  electric  companies  under  the 
law  of  master  and  servant,  see  100  Am.  St.  537.  As  to  the  rule  of 
nssumption  of  risk,  as  applied  to  dangerous  machinery,  see  119  Am. 
St  434.  As  to  the  distinction  to  be  marked  between  assumption  of 
risk  and  contributory  negligence,  see  note  to  Brazil  Block  Coal  Co. 
V.  Oibnon  (Ind.),  98  Am.  St.  314.  As  to  when  contributory  negli- 
gence Is  a  question  for  the  jur>',  see  8  Am.  St  849.  On  the  question 
uf  Rervant*s  assumt^tion  of  risk  of  master's  breach  of  statutory 
duty,  see  G  L.  R.  A.  (N.  S.)  981;  19  L.  R.  A.  (N.  S.)  G46;  22  L.  R. 
A.  (X.  S.)  634;  33  L.  R.  A.  (N.  S.)  646;  42  L.  R.  A.  (N.  S.)  1229. 
As  to  whether  a  servant  may  assume  the  risk  of  dangers  created 
by  the  master's  negligence,  see  4  L.  R.  A.  (N.  S.)  848;  28  L.  R.  A. 
(N.  S.)  1215. 


Northern  Assurance  Company  op  London  v. 

Carpenter,  Trustee. 

[No.  7,020.    Filed  April  18,  1911.    Rehearing  denied  December  14, 
1911.    Transfer  denied  February  14^  1913.] 

1.  Appeal. —  Review, — Harmless  Error. —  Instructions. —  Damages. 
— In  an  action  on  a  fire  policy,  which  stipulated  that  the  com- 
pany would  not  be  liable  in  the  event  of  loss  for  an  amount 
greater  than  three-fourths  of  the  actual  cash  value  of  the  prop- 
erty covered  by  the  items  of  the  policy  at  the  time  of  the  loss, 
error  In  an  instruction  which  did  not  accurately  state  the  rule 
for  the  measurement  of  damages,  was  harmless,  where  the  dam- 
ages assessed  were  In  a  sum  less  than  the  amount  of  the  aggre- 
gate three-fourths  of  the  value  of  the  items,  as  shown  by  the 
evidence,  together  with  interest  on  the  sum  that  would  be  prop- 
erly chargeable  against  defendant,    p.  434. 

2.  Insurance. —  Fire  Insurance, —  Actions. —  Presumptions. —  Pre- 
sumption Against  Forfeiture. — Every  presumption  is  Indulged  in 
favor  of  the  good  faith  of  the  parties  to  fire  policy,  and  incon- 
sistencies on  its  face  will  be  resolved  in  favor  of  the  actual  con- 
tract, and  against  forfeiture,    p.  436. 

3.  Insurance. — Fire  Insurance. — Provisions  of  Policy. — Wairer.— 
Where  the  insuring  clause  of  a  fire  policy  stated  that  for  the 
consideration  named  the  company  insures  the  owner  of  the  prop- 
erty described  against  loss  by  ilre  for  a  definite  term,  ani  the 
policy  contained  defeasance  clauses  inconsistent  therewith  and 
providing  that  before  the  policy  shall  take  effect  the  insured  shall 
make  an  inventory,  and  requiring  him  to  keep  books  of  account 
etc.,  the  provisions  of  such  clauses  were  waived  and  the  risk 
attached  at  once,  where  the  company  delivered  the  policy  and 
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accepted  and  retained  the  full  premium,  without  calling  the  at- 
tention of  the  insured  to  such  clauses  or  making  any  inquiry  as 
to  an  inventory,  or  as  to  his  method  of  doing  husiness.  pp.  430, 
439. 

4.  INSVBANCB. — Fire  Inturance, — Construction  of  Contract. — A  fire 
insurance  policy  will  not  be  Interpreted  with  the  strictness  which 
ordinarily  obtains  in  written  instruments,  since  the  insured  has 
no  part  in  drawing  the  contract,    p.  437. 

5.  Insubance. — Fire  Insurance. — Inconsistent  Provisions, — Waiv- 
er.— Fraud, — ^Where  the  Insurer  receives  pay  for  a  valid  and 
binding  policy,  and  the  Insurer  believes  that  he  has  such  a 
policy,  the  law  will  not  Impute  to  the  insurer  a  fraudulent  in- 
tent not  to  deliver  that  kind  of  a  policy,  but  will  hold  that  con- 
ditions therein  inconsistent  with  the  risk  were  either  waived  or 
overlooked,  and  that  the  insurer  is  estopped  from  setting  up  a 
breach  thereof,    p.  440. 

BVom  Greene  Circuit  Court;  Charles  E.  IIe7iderson, 
Judge. 

Action  by  Enos  W.  Carpenter,  trustee  of  the  estate  of 
Sherman  Hash,  bankrupt,  against  the  Northern  Assurance 
Company  of  London.  Prom  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

A.  C.  Ayres,  A.  Q.  Jones,  J.  E.  Hollett  and  Frank  C. 
Ayres,  for  appellant. 

W.  L.  Stinkard  and  H.  W.  Letsinger,  for  appellee. 

Adams^  J. — This  was  an  action  by  appellee,  as  the  trustee 
of  the  estate  of  Sherman  Hash,  bankrupt,  to  recover  on  a 
fire  insurance  policy  issued  by  appellant  to  said  Hash,  in- 
suring a  store  building,  fixtures  and  a  stock  of  merchandise 
against  loss  by  fire. 

The  policy  separately  insured  the  store  building  for  $300, 
the  fixtures  for  $50,  and  the  stock  of  goods  for  $1,200,  and 
provided  that  the  company  should  not  be  liable,  in  the  event 
of  loss,  for  more  than  three-fourths  of  the  value  of  the  goods 
destroyed. 

The  insuring  clause  in  said  policy  reads  as  follows : 

"In  consideration  of  the  stipulation  herein  named  and 
of  Twenty  Five  and  58/100   Dollars  premium,   does 

Vol-  52—28 
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insure  Sherman  Hash  for  the  term  of  one  year  from 
the  12th  day  of  December,  1905,  at  noon,  to  the  12th 
day  of  December,  1906,  at  noon,  against  all  direct  loss 
or  damage  by  fire,  except  as  hereinafter  provided-  To 
an  amount  not  exceeding  Fifteen  Hundred  Fifty  Dol- 
lars; to  the  following  described  property,  while  located 
and  contained  as  described  herein,  and  not  elsewhere. ' ' 

Then  follows  a  description  of  the  property  insured  and  the 
location  of  the  same,  together  with  the  separate  amount  of 
insurance  on  the  building,  fixtures  and  stock. 
The  policy  further  provides: 

**It  is  expressly  stipulated  that  the  assured  shall,  be- 
fore this  policy  shall  take  effect  (provided  no  inven- 
tory has  been  taken  within  twelve  months),  make  an 
inventory  of  the  stock  to  be  covered  hereby,  and  shall 
keep  books  of  account,  correctly  detailing  purchases 
and  sales  of  said  stock,  from  and  after  the  date  of  said 
inventory,  both  for  cash  and  credit,  and  shall  keep  said 
inventory  and  books  securely  locked  in  an  iron  safe,  or 
away  from  the  building  containing  the  property  here- 
by insured,  during  the  hours  that  such  store  is  closed 
for  business.  Failure  to  observe  these  conditions,  shall 
work  a  forfeiture  of  all  claims  under  this  policy." 

Appellant  insists  that  instruction  No.  11  given  to  the 
jury  was  erroneous.    By  this  instruction  the  court  told  the 

jury  that  if  the  plaintiff  was  entitled  to  recover,  it 
1.    should  allow  him,  as  damages,  three-fourths  of  the 

aggregate  value  of  the  insured  property  destroyed  by 
fire,  within  the  aggregate  sum  of  the  insurance  on  the  build- 
ing, stock  and  fixtures.  It  was  stipulated  in  the  policy  that 
in  the  event  of  loss  the  company  would  not  be  liable  for 
an  amount  greater  than  three-fourths  of  the  actual  cash 
value  of  the  property  covered  by  each  item  of  the  policy  at 
the  time  of  such  loss.  In  view  of  this  stipulation,  the  in- 
struction does  not  give  the  jury  a  strictly  accurate  rule  for 
the  measurement  of  damages;  still  the  error  was  harmless, 
for  the  reason  that  the  damages  assessed  by  the  jury  are  in 
a  sum  less  than  the  amount  of  the  aggregate  three-fourths 
of  the  value  of  the  building,  of  the  stock  of  goods,  and  of 
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the  fixtnres^  as  shown  by  the  evidence,  together  with  interest 
on  the  sum  that  would  be  properly  chargeable  against  ap- 
pellant. 

The  insufficiency  of  the  evidence  to  sustain  the  verdict  is 
also  insisted  on  as  ground  for  reversal.  The  evidence  in  the 
record  shows,  without  dispute,  that  the  insured  was  the 
owner  of  a  country  store,  carrying  a  stock  of  general  mer- 
chandise; that  on  December  12,  1905,  appellant,  by  its 
agent  J.  0.  Walker  solicited  said  Sherman  Hash  for  fire  in- 
surance on  his  property ;  that  said  agent  called  on  Hash  at 
his  store,  and,  after  making  inquiry  as  to  the  company  repre- 
sented by  said  agent  and  the  rates,  Hash  agreed  to  take  in- 
surance ;  that  the  agent  thereupon  looked  over  the  building, 
stock  and  fixtures,  and  agreed  to  insure  the  same  for  the 
several  amounts  and  for  the  term  herein  set  out,  in  consider- 
ation of  the  payment  of  a  premium  of  $25.58 ;  that  no  writ- 
ten application  was  made  by  Hash,  and  no  questions  were 
asked  with  reference  to  any  inventory  or  the  methods  em- 
ployed by  Hash  in  the  conduct  of  his  business,  nor  did  said 
agent  state  to  the  insured  that  before  said  insurance  would 
become  efifective  it  would  be  necessary  for  him  to  make  out 
an  inventory  and  keep  books  of  account ;  that  the  agent  while 
on  the  premises,  wrote  out  and  delivered  the  policy,  and  took 
the  notes  of  the  insured  for  the  premium;  that  said  notes 
were  paid  before  the  fire,  and  that  the  company  received 
and  still  retains  said  premium.  It  further  appears  from 
the  evidence  that  the  policy  was  not  read  to  said  Hash,  nor 
did  he  read  it,  although  he  was  an  experienced  business 
man,  and  was  able  to  read ;  that  the  stock  of  goods  on  which 
the  policy  was  written  had  recently  been  opened  for  sale; 
that  Hash  had  not  made  an  inventory,  and  did  not  there- 
after make  an  inventory,  or  keep  books  of  account  detailing 
purchases  and  sales  of  stock,  and  did  not  have  an  iron  safe 
in  his  store;  that  said  agent  at  the  time  of  delivering  said 
policy  knew  that  there  was  no  iron  safe  in  the  store  of  the 
insured.    It  is  also  shown  by  the  evidence  that  from  the 
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time  the  policy  was  written  and  delivered  until  Pebmary 
13,  1906,  when  the  property  was  destroyed  by  fire,  said 
agent  was  at  the  store  of  the  insured  once  or  twice  a  week, 
and  was  in  said  store  on  the  day  before  the  night  in  which 
it  was  burned. 

Every  presumption  will  be  indulged  in  favor  of  good 

faith  in  construing  the  contract  on  which  this  action  is 

founded,  and  any  inconsistencies  appearing  on  the 

2.  face  of  the  policy  will  be  resolved  in  favor  of  the 
actual  contract  of  the  parties,  and  against  a  forfeit- 
ure. McMaster  v.  New  York  Life  Ins.  Co.  (1901),  183  U.  S. 
25,  22  Sup.  Ct.  10,  46  L.  Ed.  64;  Olens  Falls  Ins.  Co.  v. 
Michael  (1907),  167  Ind.  659,  666,  74  N.  E.  964,  79  N.  E. 
905,  8  L.  R.  A.  (N.  S.)  708. 

It  will  be  noted  that  the  insuring  clause  is  inconsistent 
with  the  defeasance  clause,  and  the  defeasance  clause  is  in- 
consistent in  itself.    The  insuring  clause  states  that 

3.  for  the  consideration  named,  appellant  insures  Sher- 
man Hash  against  loss  or  damage  by  fire  for  the  term 

of  one  year  from  December  12,  1905,  at  noon,  to  December 
12,  1906,  at  noon,  in  the  total  sum  of  $1,550.  This  clause 
is  complete  and  easily  understood.  It  needs  no  explanation 
or  construction.  But  the  defeasance  clause  in  effect  says 
that  Sherman  Hash  is  not  insured  until  he  shall  make  an 
inventory  of  his  stock,  and  shall  thereafter  keep  books  of 
account,  correctly  detailing  purchases  and  sales.  Hash 
could  not  be  protected  and  unprotected  at  the  same  time. 
He  was  either  insured,  as  provided  in  the  insuring  clause, 
or  he  was  not.  That  he  believed  he  was  insured  is  evident 
from  the  fact  that  he  paid  his  money.  That  the  insurance 
company  shared  this  belief  is  evident  from  the  fact  that  it 
accepted  the  premium  for  one  year's  insurance,  and  de- 
livered the  policy.  That  the  risk  attached,  and  was  in- 
tended to  attach  at  the  time  the  policy  was  delivered,  is 
evident,  from  the  further  condition  in  the  defeasance  clause 
that  ''failure  to  observe  these  conditions  shall  work  a  for- 
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feitnre  of  all  claims  under  this  policy."  If  making  the  in- 
ventory and  keeping  books  as  provided  constituted  a  con- 
dition precedent  to  the  attaching  of  the  risk,  then  the  risk 
never  attached,  and  there  was  no  insurance.  If  there  was 
no  insurance,  there  could  be  no  forfeiture.  There  was  noth- 
ing to  forfeit. 

Again,  the  defeasance  clause  is  inconsistent  in  another 
particular.  While  providing  that  before  the  policy  shall 
take  effect  an  inventory  shall  be  made,  it  also  provides  that 
the  inventory  shall  be  kept  in  an  iron  safe,  or  *'away  from 
the  building  containing  the  property  hereby  insured'*  dur- 
ing the  hours  such  store  is  closed.  If  the  insurer  did  not 
consider  itself  bound  from  the  time  of  receiving  the  pre- 
mium and  delivering  the  policy,  and  the  property  ''hereby 
insured"  was  not,  in  fact,  insured,  nor  intended  to  be  in- 
sured, then  the  transaction  cannot  be  characterized  as  any- 
thing other  than  fraudulent.  No  such  construction  can  be 
placed  on  the  policy  in  suit  as  long  as  it  is  possible  to  con- 
strue the  same  as  an  honest  and  fair  contract,  by  taking  and 
considering  all  of  its  plirts  together. 

The  conclusion  following  such  construction  is  that  the 
risk  attached  at  noon  on  December  12,  1905,  the  day  on 
which  the  policy  was  written,  delivered  and  the  premium 
paid.  It  would  be  unconscionable  to  collect  and  retain  the 
full  consideration  of  the  contract,  and  then  permit  the  in- 
surance company  to  say  that  no  liability  accrued,  and  no 
protection  was  given  the  insured  until  he  should,  at  some 
future  time,  comply  with  the  stipulation  relating  to  the  in- 
ventory.    The  insured  had  no  part  in  drawing  the 

4.  contract,  and  such  contract  will  not  be  interpreted 
with  the  strictness  which  generally  obtains  in  written 
instruments. 

It  is  said  in  the  well-considered  case  of  Glens  Falls  Ins. 
Co.  V.  Michaely  supra,  on  page  677:  ''Insurance  policies 
are  prepared  in  advance  by  insurance  and  legal  experts, 
having  in  view  primarily  the  safeguarding  of  the  interests 
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of  the  insurer  against  every  possible  contingency.  The  in- 
surer not  only  fully  knows  the  contents  of  the  writing,  but 
also  adequately  comprehends  its  legal  effect.  The  insured 
has  no  voice  in  fixing  or  framing  the  terms  of  his  policy,  but 
must  accept  it  as  prepared  and  tendered,  usually  without 
any  knowledge  of  its  contents,  and  often  without  ability  to 
comprehend  the  legal  significance  of  its  provisions.  The 
meeting  of  the  minds  ordinarily  deemed  essential  to  a  valid 
contract,  as  to  many  of  its  terms  and  conditions,  is  wanting 
in  fact,  and  a  mere*  fiction  of  law."  In  the  same  case  at 
page  702,  on  petition  for  rehearing,  the  court,  quoting  from 
1  Wood,  Fire  Ins.  (2d  ed.)  §176,  says:  ''When  a  policy  is 
issued  upon  a  verbal  application,  without  any  representa- 
tions in  reference  thereto,  all  information  relative  to  the 
risks,  except  such  as  is  unusual  and  extraordinary,  is  waived, 
and  the  policy  is  valid. ' ' 

In  the  case  of  Ohio  Fanners  Ins.  Co.  v.  Vogel  (1906),  166 
Ind.  239,  245,  76  N.  E.  977,  3  L.  R.  A.  (N.  S.)  966, 117  Am. 
St.  382,  the  court  said:  ** There  is  nothing  mysterious  or 
peculiarly  venerable  about  the  ordinary  insurance  policy, 
with  its  long  list  of  provisions  and  conditions  of  defeasance. 
All  these,  and  singular,  must  be  construed  like  similar  pro- 
visions in  other  written  instruments,  upon  sound  and  well- 
established  principles— principles  that  support  the  integrity 
of  the  contract,  and  that  forbid  an  insurer  from  taking  the 
money  of  another  for  a  policy  which  he  knows  at  the  time 
of  delivery  contains  a  provision  which,  under  the  facts,  will 
enable  him  to  avoid  it,  if  a  loss  occurs.  Such  provisions  in 
insurance  policies  have  been  before  the  courts  a  great  many 
times,  and,  so  far  as  we  have  observed,  courts  have  every- 
where in  the  absence  of  fraud,  refused  to  enforce  a  condi- 
tion of  forfeiture  in  favor  of  an  insurer  who  has  knowledge 
of  the  condition  broken  when  he  delivered  the  policy.  One 
reason  is  this:  having  accepted  a  premium  to  take  the  risk 
of  indemnifying  the  insured  against  loss,  it  is  incompatible 
for  the  insurer  to  attach  to  the  policy  a  condition  that  will 
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from  the  beginning  relieve  him  of  that  risk.  Another  rear 
son  is  that,  although  so  expressed  in  the  instrument,  a  viola- 
tion of  such  condition  does  not  in  fact  make  the  policy  void, 
but  voidable  only,  at  the  election  of  the  insurance  company. 
•  •  •  And  when  an  election  has  been  once  exercised  the 
company  will  be  confined  to  its  choice.  •  •  *  In  short 
it  had  the  right  to  elect  between  two  inconsistent  courses, 
and,  having  chosen  one,  it  will  be  excluded  from  all  rights 
and  benefits  of  the  other.  In  such  case,  in  the  absence  of 
fraud,  it  will  be  conclusively  presumed  that  the  insurer, 
while  he  keeps  the  premium,  waives  the  inconsistent  pro- 
vision." 

Appellant,  through  its  agent,  having  knowledge  of  the 

proviaions  of  the  policy  contract,  was  bound  to  make  inquiry 

as  to  the  inventory,  and  to  explain  to  the  insured  the 

3.  terms  of  the  policy,  particularly  if  it  was  the  pur- 
pose of  the  insurer  to  defer  the  attaching  of  the  risk 
until  the  insured  should  comply  with  certain  of  its  terms. 
Failing  to  make  such  inquiry,  the  company  must  be  deemed 
to  have  waived  the  condition  relating  to  the  time  when  the 
insurance  should  be  effective ;  and  by  retaining  the  premium 
the  company  must  be  deemed  to  have  waived  other  incon- 
sistent provisions  set  out  in  the  policy.  Olens  Falls  Ins. 
Co,  V.  Michael,  supra;  Ohio  Farmers  Ins,  Co,  v.  Vogel, 
supra;  Farmers  Ins,  Assn,  v.  Reavis  (1904),  163  Ind.  321, 
70  N.  E.  518,  71  N.  E.  905;  German  Mut.  Ins,  Co,  v. 
Niewedde  (1895),  11  Ind.  App.  624,  39  N.  E.  534;  Hanover 
Fire  Ins.  Co.  v.  Dole  (1898),  20  Ind.  App.  333,  50  N.  E.  772 ; 
Modern  Woodmen,  etc,,  v.  Vincent  (1907),  40  Ind.  App. 
711,  80  N.  E.  427,  82  N.  E.  475 ;  Aetna  Life  Ins.  Co.  v  Bock- 
ting  (1907),  39  Ind.  App.  586,  79  N.  E.  524. 

In  the  case  of  Short  v.  Home  his,  Co,  (1882),  90  N.  Y.  16, 
19,  43  Am.  Rep.  138,  it  is  held  that  failure  on  the  part  of 
the  insured  to  make  known  the  fact  that  a  building  is  un- 
ocenpied  is  not  a  breach  of  a  condition  in  the  policy  avoiding 
it,  for  failure  to  make  known  every  fact  material  to  the 
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risk;  that  the  applicant  has  a  right  to  assume  that  the  in- 
surer will  make  proper  inquiries,  and  that  in  making  in- 
quiries as  to  material  facts  he  considers  all  others  as  im- 
material, or  assumes  to  know  or  waive  information  in  re- 
gard to  them.     The  law  will  not  impute  to  the  in- 

5.  surer  a  fraudulent  intent  not  to  give  a  valid  and 
binding  policy,  although  receiving  pay  for  such  a 
policy,  and  the  insured  believing  that  he  had  such  a  policy. 
Such  imputation  can  be  avoided  only  on  the  theory  that  the 
condition  was  overlooked  or  was  waived,  and  the  insurer 
held  himself  estopped  from  setting  it  up.  See,  also.  Van 
Shoick  V.  Niagara  Fire  Ins.  Co.  (1877),  68  N.  Y.  434; 
Woodruff  V.  Imperial  Ins,  Co.  (1880),  83  N.  Y.  133,  140. 

**When  the  insurer  issues  a  policy  to  the  assured  without 
any  written  application,  containing  conditions  inconsistent 
with  the  risk;  •  •  •  it  is  estopped  from  setting  up  a 
breach  of  such  conditions  in  defense  to  an  action  upon  the 
policy,  and  the  insured  may  maintain  an  action  for  loss  un- 
der the  policy,  without  seeking  its  reformation,  as  the  doc- 
trine of  estoppel  and  waiver  comes  in  aid  of  the  assured." 
2  Wood,  Fire  Ins.  1163.  See,  also,  Mershon  v.  National  Ins. 
Co.  (1871),  34  Iowa  87;  ViaU  v.  Oenesee  Mui.  Ins.  Co. 
(1854),  19  Barb.  (N.  Y.)  440. 

In  Mershon  v.  National  Ins.  Co.,  supra,  the  court  said: 
''Receiving  the  premium  on  the  policy,  with  full  knowledge, 
and  after  the  occurrence  of  the  facts  upon  which  defendant 
might  declare  it  forfeited,  would  amount  to  a  waiver  of 
defendant's  right  to  treat  it  as  forfeited." 

In  Viall  V.  Genesee  Mut.  Ins.  Co.,  supra,  it  is  said:  ** After 
they  had,  with  knowledge  of  the  facts,  received  the  assess- 
ment, and  thus  again  declared  themselves  entitled  to  en- 
force performance  of  the  contract,  on  the  part  of  the  plain- 
tiff, they  were  not  at  liberty,  when  called  upon  by  the  plain- 
tiff to  perform  on  their  part,  to  insist  that  the  contract  had 
become  void  immediately  after  it  was  made.  They  had  long 
afterwards  recognized  its  existence.    They  had  shown  them- 
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selves  willing  to  receive  the  advantages  which  it  tendered 
to  them.  They  had  taken  its  fruits,  and  must  not  now  be 
relieved  from  its  obligations.'* 

In  the  case  of  Caldwell  v.  Fire  Assn.,  etc.  (1896),  177  Pa. 
St.  492,  502,  35  Atl.  612,  the  court  said:  ** Where,  at  the 
time  of  issuing  an  insurance  policy,  the  company  knows 
that  one  of  the  conditions  thereof  is  inconsistent  with  the 
facts,  and  the  insured  has  been  guilty  of  no  fraud,  the  com- 
pany is  estopped  from  setting  up  the  breach  of  said  condi- 
tion. The  same  rule  prevails  when  the  insurance  company 
ought  to  have  known  the  facts  constituting  the  alleged 
breach." 

While  no  Indiana  case  has  been  based  on  facts  identical 
with  the  case  at  bar,  our  decisions  have  been  so  numerous, 
and  the  principles  declared  in  construing  policies  of  insur- 
ance have  been  laid  on  such  broad  and  equitable  lines,  as  to 
cover  and  include  the  facts  before  us. 

We  find  no  reversible  error  in  the  record.  The  judgment 
is  aflSrmed. 

Myers,  C.  J.,  Lairy,  P.  J.,  Hottell,  Ibach  and  Felt,  JJ. 
concur. 

Note. — ^Reported  In  94  N.  E.  779.  See,  also,  under  (1)  38  Cyc. 
1809;  (2)  19  Cyc.  936;  (3)  19  Cyc.  796;  (4)  19  Cyc.  656.  As  to 
how  generally  fire  Insurance  policies  are  to  be  construed,  see  10 
Am.  St.  390. 


TiSHBEiN  V.  Paine. 

[No.  7,847.    Filed  February  14,  1913.] 

« 

1.  Pleading.  —  Complaint.  —  DvpUdty.  —  Remedy,  —  Where  each 
paragraph  of  complaint  contains  two  separate  and  distinct 
causes  of  action,  that  may  be  properly  joined,  the  defect  cannot 
be  reached  by  a  demurrer  for  want  of  facts,  but  the  remedy  is 
by  a  motion  to  require  that  the  causes  be  separated  and  stated  in 
separate  paragraphs,    p.  442. 

2.  CoHTRAcrrs. — Oontracts  Partly  in  Writing. — Action, — Complaint. 
— 8ufflciency,^A  contract,  partly  in  writing  and  partly  in  parol, 
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rests  entirely  in  parol,  and  a  complaint  ttiereon  is  not  rend«^ 
insufficient  by  failure  to  set  out  therein  the  portion  of  the  con- 
tract that  is  written,  or  to  malce  the  same  an  exhibit  thereto, 
p.  443. 

3.  CoKTBACTS. — Actum. — Camplaint'-^uffMency, — Bill  of  Particu- 
lars.— ^Where,  in  an  action  on  a  building  contract,  each  para- 
graph of  complaint  stated  facts  sufficient  to  constitute  a  cause 
of  action  on  the  contract,  plaintiffs  failure  to  file  a  bill  of  par- 
ticulars of  items  claimed  ns  extras  in  each  paragraph,  does  not 
render  the  complaint  demurrable,    p.  443. 

4.  I?LEADiNG. — Complaint. — Demurrer, — A  complaint  is  sufficient  to 
withstand  a  demurrer,  if  it  states  facts  sufficient  to  entitle 
plaintiff  to  some  relief,    p.  443. 

5.  Appeal. — Record. — Bill  of  Exceptiona  Not  Signed, — Questions 
Xot  Considered, — Questions  presented  by  a  motion  for  new  trial, 
and  depending  on  the  evidence,  cannot  be  considered  where  the 
bill  of  exceptions  containing  the  evidence,  as  shown  by  the  record, 
is  not  signed  by  the  trial  Judge,    p.  443w 

From  Lake  Circuit  Court ;  Willis  C.  McMahan^  Judge. 

Action  by  Henry  A.  Paine  against  John  Tishbein.  From 
a  judgment  for  plaintiff,  the  defendant  appeals.   Affirmed, 

Sheehan  &  Lyddicky  for  appellant. 
Franklin  T,  Fetterer^  for  appellee. 

Lairy,  J. — Appellee  filed  an  amended  complaint  in  the 
trial  court,  by  which  he  sought  to  recover  from  appellant  a 
balance  claimed  to  be  due  him  on  a  contract,  by  the  terms 
of  which  he  was  to  furnish  material  and  erect  a  building 
for  appellant  for  the  agreed  price  of  $4,000.  The  amended 
complaint  was  in  two  paragraphs,  to  each  of  which  a  de- 
murrer for  want  of  sufficient  facts  was  addressed  and  over- 
ruled. This  ruling  is  assigned  as  error,  and  presents  the 
first  question  for  our  consideration. 

Both  paragraphs  seek  to  recover  a  balance  of  $225  due 

on  the  contract,  and  also  an  amount  claimed  to  be  due  for 

extra  labor  performed  and  extra  material  furnished. 

1.  The  first  objection  pointed  out  is  that  each  paragraph 
contains  two  separate  and  distinct  causes  of  action. 
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If  it  be  conceded  that  appellant  is  correct  in  this  contention, 
the  defect  could  not  be  reached  by  a  demurrer  for  want  of 
facts.  It  could  be  reached  only  by  a  motion  for  an  order 
requiring  plaintiff  to  separate  his  causes  of  action  and  to 
state  them  in  separate  paragraphs  of  complaint.  Lane  v. 
State,  ex  reL  (1866),  27  Ind.  108;  Cadger  v.  Fee  (1895), 
140  Ind.  572,  39  N.  E.  93  ;Baddeley  v.  Patterson  (1881),  78 
Ind.  157 ;  Leak  v.  Thorn  (1895),  13  Ind.  App.  335,  41  N.  E. 
602;  Shroyer  v.  Pittenger  (1903),  31  Ind.  App.  158,  67  N. 
E.  475. 

Appellant  makes  a  further  objection  to  the  sufficiency  of 

the  complaint  on  the  ground  that  the  part  of  the  contract 

which  is  alleged  to  be  in  writing  is  not  set  out  there- 

2.  in  or  made  an  exhibit  thereto.    This  is  not  required. 
Neither  paragraph  of  the  amended  complaint  is  based 

on  a  written  contract.  The  contract  alleged  in  each  para- 
graph of  the  complaint,  being  partly  written  and  partly 
oral,  rests  entirely  in  parol.  Board,  etc,  v.  Shipley  (1881), 
77  Ind.  553;  Stauffer  v.  Linenthal  (1902),  29  Ind.  App.  305, 
64  N.  E.  643. 

Each  paragraph  of  the  complaint  states  facts  sufficient  to 

constitute  a  cause  of  action  in  plaintiff  on  the  contract  for 

the  erection  of  the  building,  and  to  entitle  him  to  re- 

3.  cover  the  balance  due  thereon.    The  failure  of  plain- 
tiff to  file  a  bill  of  particulars  of  the  items  claimed 

as  extras  in  each  paragraph  would  not  render  the  com- 
plaint or  either  paragraph  thereof  demurrable.     A 

4.  complaint  which  is  sufficient  to  entitle  the  plaintiff 
to  some  relief  is  good  as  against  a  demurrer.    Oilman 

V.  Fultz  (1906),  37  Ind.  App.  609,  77  N.  E.  746;  Owen 
School  Tp.  V.  Hay  (1886),  107  Ind.  351,  8  N.  E.  220. 
The  bill  of  exceptions  containing  the  evidence,  as  shown  by 
the  record,  is  not  signed  by  the  trial  judge.    We  can- 

5.  not,  therefore,  consider  any  question  presented  by 
the  motion  for  a  new  trial,  as  all  the  questions  so  pre- 
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sented  depend  on  the  evidence.    We  find  no  reversible  error. 
Judgment  affirmed. 

NoTE.--Reported  in  100  N.  E,  76G.  See,  also,  under  (1)  31  Cyc. 
124;  (2)  31  Cyc.  556;  (3)  31  Cyc.  302;  (4)  31  Cyc.  288;  (5)  3 
Cyc.  43.  As  to  the  necessity  of  filing  bill  of  excepticms,  see  15 
Am.  St  297. 


Thompson  v.  Newsom  et  al. 

[No.  8,488.    Filed  February  14,  1913.] 

1.  Appeal. — Jurisdiction. — Parties. — Notice. — Notice  to  all  neces- 
sary parties  Is  essential  to  Jurisdiction  of  an  appeal,  and  unless 
such  notice  is  glTeu.  or  there  Is  an  appearance,  a  submission 
may  be  set  aside  and  the  appeal  dismissed,    p.  445. 

2.  Appeal. — A'o^cc. — Service  on  Attorneys. — Although  under  §681 
Bums  1908,  §640  R.  S.  1881,  notice  of  an  appeal  may  be  served 
on  the  attorneys  of  record  of  the  parties  sought  to  be  made  ap- 
pellees, such  notice  Is  not  perfected  by  an  attempt  to  serve  same 
on  attorneys,  who,  to  the  knowledge  of  appellants  at  the  time  of 
the  attempted  service,  no  longer  represent  such  parties,    p.  446. 

3.  Appeal. — Jurisdiction. — Parties. — Death. — The  court  cannot  ac- 
quire Jurisdiction  of  an  appeal  prosecuted  against  parties  who 
have  died  after  the  rendition  of  the  Judgment  appealed  from,  and 
before  the  filing  of  the  appeal,  but  under  §677  Burns  1906,  §636 
R.  S.  1881,  in  such  case  the  proper  method  of  appealing  is  to 
serve  notice  of  the  appeal  on  the  persons  against  whom  the  action 
might  have  been  revived,  if  death  had  occurred  before  Judgment 
p.  446. 

4.  Appeal. — Void  Appeal. — Substitution  of  Parties. — Where  an  ap- 
peal was  void  for  want  of  Jurisdiction,  because  of  the  death  of  a 
party  to  the  Judgment  before  the  ai>peal  was  filed,  an  order 
substituting  his  administrator  as  an  appellee  is  also  void.    p.  447. 

5.  Appeal. — Substitution  of  Parties. — Assignment  of  Errors. — 
FwUure  to  Amend. — If,  after  a  valid  order  substituting  as  a 
party  to  the  appeal  the  administrator  of  a  deceased  appellee, 
the  appellant  permits  the  time  for  appeal  to  expire  without 
amending  the  assignment  of  errors  by  substituting  the  name  of 
the  administrator  for  that  of  the  decedent,  the  court  will  not 
permit  such  amendment  to  be  thereafter  made.    p.  447. 

From  Owen  Circuit  Court;  Joseph  W.  WiUiamSj  Juds^. 

Action  by  Stephen  B.  Thompson  against  John  W.  New- 
som and  others.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Appeal  dismissed. 
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8,  J.  Oee  and  Spangler  &  BundeU,  for  appellant. 
Charles  E.  Henderson^  for  appellees. 

Ibach,  C.  J. — Certain  appellees  have  made  a  special  ap- 
pearance and  asked  that  this  appeal  be  dismissed,  (1)  be- 
cause notice  of  appeal  was  not  properly  served  on  the  per- 
sons named  as  appellees;  (2)  because  there  is  a  defect  of 
parties  appellees  in  the  assignment  of  errors,  in  that  John 
W.  Newsom,  named  as  an  appellee,  died  after  judgment  was 
rendered  below  and  before  the  appeal  was  taken. 

The  judgment  of  the  lower  court  was  rendered  on  Octo- 
ber 7,  1911,  and  the  transcript  on  appeal  was  filed  in  this 
court  on  October  5,  1912.  It  appears,  from  affidavits  ac- 
companying the  motion  to  dismiss,  that  appellant's  attor- 
neys came  to  two  attorneys  who  had  represented  the  defend- 
ants in  the  trial  of  the  cause  before  the  lower  court,  and 
asked  them  to  acknowledge  service  of  notice  on  October  5, 
1912,  and  these  attorneys  informed  appellant's  attorneys 
that  they  had  long  since  been  discharged  by  defendants, 
and  had  no  further  connection  with  the  cause,  and  that  de- 
fendant, Newsom,  was  dead.  It  is  shown  by  the  record  that 
the  attorneys  for  appellant  delivered  a  copy  of  notice  of 
appeal  to  each  of  these  attorneys,  but  they  did  not  acknowl- 
edge service,  and  have  never  entered  an  appearance  in  this 
court.  It  also  appears  by  affidavit  that  defendant,  Newsom, 
died  on  May  12,  1912,  and  that  Fred  E.  Dyer  was  ap- 
pointed his  administrator  on  May  18,  1912.  On  December 
31,  1912,  this  court  granted  appellant's  motion  to  substitute 
Fred  E.  Dyer,  administrator,  for  John  W.  Newsom,  de- 
ceased. 

In  order  to  give  this  court  jurisdiction  of  an  appeal,  no- 
tice must  be  given  to  all  necessary  parties,  and  if  no  notice 
is  given  and  there  is  no  appearance,  a  submission 

1.     may  be  set  aside  and  the  appeal  dismissed.     Taie  v. 

Hamlin  (1895),  149  Ind.  94,  41  N.  E.  356,  41  N.  E. 

1035;  Abshire  v.  Williamson  (1898),  149  Ind.  248,  48  N.  E. 
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1027;  Bozeman  v.  Cole  (1894),  139  Ind.  187,  35  N.  B.  828; 
Kreuicr  v.  English  Lake  Land  Co.  (1902),  159  Ind.  372,  65 
N.  E.  4;  Slusser  v.  Palin  (1905),  35  Ind  App.  335,  74 
N.  E.  17. 

The  notice  attempted  to  be  given  in  this  case 

2.  was  the  notice  of  the  first  character  provided  for  by 
§681  Burns  1908,  §640  R.  S.  1881,  or  what  is  known 

as  the  unofficial  notice.  This  notice  may  be  served  on  the  at- 
torneys of  record  of  the  parties  sought  to  be  made  appellees, 
but  notice  cannot  be  perfected  by  an  attempt  to  serve  no- 
tice on  attorneys  who,  to  the  knowledge  of  appellants  at  the 
time  of  the  attempted  service,  no  longer  represent  such 
parties.  Richardson  v.  Pate  (1884),  93  Ind.  423,  47  Am. 
Rep.  374;  Rose  v.  Owen  (1906),  37  Ind.  App.  125,  76  N. 
E.  412.    But  even  if  notice  had  been  served  on  at- 

3.  torneys  who  at  the  time  of  service  represented  de- 
fendants, this  court  has  failed  to  acquire  jurisdiction 

of  this  attempted  appeal,  for  another  reason.  An  appellate 
court  has  no  jurisdiction  of  an  appeal  prosecuted  against  a 
party  who  has  died  after  the  rendition  of  the  judgment  from 
which  the  appeal  was  taken  and  before  the  filing  of  the  ap- 
peal in  the  appellate  court.  Such  an  attempted  appeal  is  a 
nullity.  Section  677  Burns  1908,  §636  R.  S.  1881,  provides 
that  '*in  case  of  the  death  of  any  or  all  the  parties  to  a 
judgment  before  an  appeal  is  taken,  an  appeal  may  be  taken 
by,  and  notice  of  an  appeal  served  upon,  the  persons  in 
whose  favor  and  against  whom  the  action  might  have  been 
revived,  if  death  had  occurred  before  judgment.'*  Under 
this  statute,  and  the  decisions  construing  it,  hereinafter  re- 
ferred to,  the  only  proper  method  in  which  appellant  could 
bring  an  appeal  was  to  serve  notice  on  the  administrator  of 
defendant  Newsom.  Doble  v.  Brown  (1898),  20  Ind.  App. 
12,  50  N.  B.  38;  Moore  v.  Sluck  (1894),  140  Ind.  38,  39,  N. 
E.  237. 

Since  such  administrator  was  not  served  with  notice  be- 
fore the  expiration  of  the  year  for  perfecting  appeal,  this 
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court  acquired  no  jurisdiction,  and  the  order  of  the 

4.  court  made  on  December  31,  1912,  substituting  Fred 
E.  Dyer,  administrator,  as  appellee,  in  the  place  of 

John  W.  Newsom,  was  void,  because  the  appeal  was  void, 

and  conferred  on  this  court  no  jurisdiction  over  the  cause. 

And  even  if  that  order  had  been  valid,  still  appellant 

5.  would  be  in  no  better  situation,  because  he  had  made 
no  effort  to  amend  his  assignment  of  errors  by  substi- 
tuting the  name  of  the  administrator  for  his  decedent,  and 
since  the  year  for  appeal  has  expired,  this  court  will  not 
permit  the  amendment  of  the  assignment  of  errors  as  to  a 
material  matter.  In  respect  to  the  second  question  pre- 
sented by  the  motion  to  dismiss,  this  case  is  **on  all  fours'' 
with  Doble  v.  Brown,  supra,  and  on  the  authority  of  that 
case  the  submission  is  set  aside,  and  the  cause  is  ordered 
stricken  from  the  docket. 

Appeal  dismissed. 

XoTK. — ^Reported  in  the  100  N.  E.  772.  See,  also,  under  (1)  2 
Cyc.  863,  873;  (2)  2  Cyc.  868;  (3)  2  Cyc.  769;  (5)  2  Cyc.  788.  As  to 
administrators  as  appellants,  see  119  Am.  St.  754. 


Southern  Railway  Company  i;.  Town  of  French 

Lick  et  al. 

[No.  7,826.    Filed  February  14,  1913.] 

1.  Municipal  Cobforations. — Streets. — Vacation. — Procedure. — ^To 
he  entitled  to  the  rights  and  privileges  given  by  $§8910,  8910 
BurnB  1908,  Acts  1907  p.  617,  §93,  9,  providing  for  the  vacation  of 
streets,  and  the  method  of  proceeding,  the  parties  must  bring 
tlieuiaelves  within  the  provisions  of  the  statute,    p.  452. 

2.  MuTTiciPAL  Corporations. — Streets. — Vacation. — Remonstrance. 
--Time  for  FiKwflf.— Under  §8910  Burns  1908,  Acta  1907  p.  617,  §3, 
providing  that  notice  of  the  tiling  and  pendency  of  a  petition 
for  the  vacation  of  a  street  "shall  be  given  as  in  this  act  pro- 
vided," and  if  no  objection  within  such  time  be  made  in  writing, 
the  court  shall  grant  the  prayer  of  such  petition,  construed  with 
88916  Burns  1908,  Acts  1907  p.  617,  §9,  providing  for  the  giving 
of  such  notice  by  publication  for  ten  days  by  two  successive 
weekly  publications  which  shall  state  the  time  and  place  when 
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and  where  the  petition  shall  be  heard,  where  the  notice  was  first 
])ublished  on  November  29,  and  stated  that  the  hearing  would 
bo  had  on  Decemt)er  10,  a  remonstrance  filed  on  December  10 
was  filed  in  time.    p.  452. 

3.  Pleading. — Special  Statutory  Procedure, — ^While,  in  all  special 
statutory  enactments,  the  procedure  prescribed  by  the  statute 
must  be  followed,  the  practice  authorized  by  the  civil  code  may 
l>e  folI()we<1,  where  it  is  not  inconsistent  with  the  procedure  so 
prescribed,    p.  452. 

4.  Municipal  C\)kpobations. —  Streets. —  Vacation^ —  Procedure. — 
Demurrer  to  Petition, — Filing  a  demurrer  to  a  petition  for  the 
vncation  of  a  street  is  a  permissible  means  of  objecting  to  its 
sufficiency,  and  is  not  inconsistent  wMth  the  provisions  of  §§8910, 
8010  Bums  1908,  Acts  1907  p.  617,  §{3,  9,  providing  for  the  vaca- 
tion of  streets  and  the  method  of  procedure,  since,  if  the  petition 
is  insufficient  under  the  statute,  no  remonstrance  is  necessary, 
and,  if  it  is  suflicient  the  right  to  file  a  remonstrance  within 
the  specified  time  is  not  thereby  lost.    p.  453. 

5.  Pljeading. — Demurrer, — Questions  Raised. — Defect  of  Parties. — 
Under  the  code,  a  demurrer  for  want  of  facts  presents  no  ques- 
tion concerning  a  defect  of  parties  plaintlfT  or  defendant    p.  453^ 

6.  Municipal  ("^obporations. — Streets, — Vacation. — Petition. — 6uf- 
ficiency. — A  petition  for  the  vacation  of  a  street,  alleging  that 
the  petitioner  is  the  owner  of  all  the  ground  on  both  sides  of 
that  part  of  the  street  to  be  vacated,  and  that  other  streets  par- 
ticularly de8cril)ed  "afford  proper  ingress  and  egress  to  the  citi- 
zens of  said  town  and  the  residents  of  said  street,"  sufficiently 
complies  with  the  requirement  of  §8910  Burns  1908,  Acts  190T 
p.  617,  §3,  requiring  such  petition  to  state  the  names  of  the 
persons  "particularly  Interested"  in  tlie  vacation  of  the  street 
"who  shall  be  affected  thereby".    pp»453, 454. 

7.  WoBDS  AND  Phrases. — **Proper,*' — The  word  "proper"  is  a  usual 
word  in  pleadings  to  show  ordinary  and  suflicient  means  of  In- 
gress to  and  egress  from  property,    p.  454. 

S.  Ple;ai>ing. — Statement  of  Cause  of  Action. — Requisites. — Con- 
st rwtion. — A  pleading  is  required  to  state  facts  constituting  the 
cause  of  action  In  plain  and  concise  language,  in  such  manner  as 
to  enable  a  person  of  common  understanding  to  know  what  is 
intended,  and,  in  construing  the  same,  the  words  used  will  be 
taken  in  their  plain,  ordinary  and  usual  meaning,  unless  they 
have  some  peculiar  and  technical  significance,    p.  464. 

9.  Pleading. — Detrvurrer, — Admissions. — For  the  purposes  of  a  de- 
murrer to  a  pleading,  the  facts  alleged  are  to  be  taken  as  true, 
p.  454. 

10.  Municipal  Corporations. — Streets, — Vacation. — Persons  En- 
Htled  to  ObJect.^8tatutes,^While  §f8910,  8916  Burns  1906,  Acts 
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1907  p.  617,  f  §3,  9,  providing  for  the  vacation  of  streets  and  the 
method  of  procedure,  do  not  limit  the  right  to  object  to  the  vaca- 
tion of  a  street  to  those  persons  who  own  i>roperty  abutting  on 
that  part  of  the  street  to  be  vacated,  persons,  who  have  sufficient 
or  "specially  suited"  means  of  ingress  or  egress,  have  no  more 
than  a  general  interest  comjnon  to  all  the  citizens,  and  are  not 
required  to  be  named  In  the  petition,    p.  455. 

11.  Municipal  Gobfobationb.  —  Streets,  —  Vacation.  —  Damages, — 
A  person  claiming  damages  by  reason  of  the  vacation  or  ob- 
struction of  a  street  must  show  that  he  has  suffered,  or  will 
suffer,  an  injury  different  in  kind,  and  not  simply  in  degree,  from 
that  suffered  by  the  community  in  general,    p.  456. 

12.  CouBTB. — Appellate  Court. — Jurisdiction. — Constitutional  Ques- 
tions.— ^Where  appellant's  petition  for  the  vacation  of  a  street 
proceeds  on  the  theory  that  appellant  is  the  only  one  having 
any  special  Interest  in  that  part  of  the  street  to  be  vacated,  the 
Appellate  Oourt  has  jurisdiction,  since  a  decision  does  not  Involve 
the  question  of  the  taking  of  property  without  compensation,  in 
which  any  one  is  specially  interested,  and  no  constitutional  ques- 
tion is  presented,    p.  456. 

13.  Appeal. — Review. — Scope. — On  reversing  a  judgment  and  order- 
ing further  proceedings,  the  court  will  not  anticipate  and  decide 
questions  not  presented  by  the  record,  and  which  may  never  arise, 
p.  456. 

From  Orange  Circuit  Court;  Thomas  B.  Bttskirk,  Judge. 

Petition  by  the  Southern  Railway  Company  to  vacate  a 
street  in  the  town  of  French  Lick,  and  contested  by  the  town 
and  certain  citizens.  From  an  adverse  judgment,  the  peti- 
tioner appeals.    Reversed. 

John  D.  Welman  and  Perry  McCarty  for  appellant. 
B.  Harvey,  H,  A.  Games  and  Talbott  cfe  Rolandy  for  ap- 
pellees. 

Felt,  P.  J. — This  proceeding  was  instituted  by  appellant 
by  the  filing  of  an  ex  parte  petition  in  the  Orange  Circuit 
Court  to  vacate  a  portion  of  a  street  in  the  town  of  French 
Lick. 

Appellant  has  separately  assigned  error  in  the  overruling 
of  each  separate  and  several  objection  made  by  it  to  the  fil- 
ing of  a  number  of  several  and  separate  demurrers  to  its 
Vol.  52—29 
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petition,  and  the  same  as  to  the  filing  of  each  of  several 
separate  remonstrances.  Also  that  the  court  erred  in  sus- 
taining the  separate  demurrer  of  appellee,  Flick,  and  others 
to  its  petition,  and  the  same  aa  to  the  separate  demurrer  of 
the  town  of  French  Lick. 

The  petition  filed  by  appellant,  after  formal  averments, 
alleges,  in  substance,  that  it  is  the  owner  of  a  railroad  track 
and  right  of  way  in  the  town  of  French  Lick,  Orange  county, 
Indiana,  which  right  of  way  intersects  a  street  or  alley  in 
Belview  addition  to  said  town,  which  street  appellant  asks 
to  be  vacated  for  a  distance  of  200  feet;  that  the  petitioner 
owns  all  the  lots  on  both  sides  of  that  portion  of  said  street 
sought  to  be  vacated ;  that  at  the  intersection  of  said  street 
or  alley  and  said  right  of  way  there  are  five  railroad  tracks 
which  form  the  terminus  and  southern  end  of  petitioner's 
yards;  that  said  tracks  will  be  in  almost  constant  use  for 
the  switching  and  running  of  engines  and  cars;  that  said 
tracks  are  6  or  8  feet  below  the  level  of  said  street;  that  if 
said  street  is  not  vacated  its  use  by  the  public  will  be  very 
dangerous.  It  is  then  averred  ''that  the  main  street  of 
said  Belview  addition  is  one  block  south  and  parallel  to  said 
street  or  alley  about  two  hundred  feet  therefrom.  That 
said  main  street  is  about  sixty  feet  in  width  and  extends 
parallel  to  said  street  or  alley  its  entire  length,  and  that  the 
cross  streets  running  north  from  said  main  street  to  said 
street  or  alley  afford  proper  ingress  or  egress  to  the  citizens 
of  said  town  and  the  residents  of  said  street  or  alley." 

Appellant  indorsed  on  the  petition  that  the  same  waa  set 
for  hearing  on  December  10,  1910,  and  gave  notice  by  pub- 
lication of  the  pendency  of  said  petition,  and  stated  therein 
that  ''this  petition  is  filed  for  hearing  on  the  10th  day  of 
December,  1907." 

Section  8910  Bums  1908,  Acts  1907  p.  617,  §3,  provides : 
"Whenever  any  person  or  persons  interested  therein,  or  the 
owner  or  owners  of  any  lot  or  lots  •  *  *  in  any  incorpo- 
rated city  or  town    •    •    •      ahall  desire  to  vacate  any 
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street,  alley  or  public  ground  therein  or  any  part  thereof  ad- 
joining such  lot  or  lots  or  part  or  parts  thereof,  such  person 
or  persons  shall  file  with  the  circuit  court  in  the  county  in 
which  such  lands,  or  some  part  thereof,  are  situate,  his, 
their  or  its  petition  setting  forth  the  particular  circum- 
stances of  the  case,  giving  a  distinct,  description  of  the  prop- 
erty sought  to  be  vacated  and  the  names  of  the  persons  par- 
ticularly interested  therein  and  who  shall  be  affected  there- 
by, and  notice  of  the  filing  and  pendency  of  said  petition 
shall  be  given  as  in  this  act  provided.  If  no  objection 
within  such  time  be  made  in  writing  by  any  party  inter- 
ested the  court  shall  grant  the  prayer  of  said  petition.  If 
objection  thereto  be  made  the  court  shall  set  the  same  down 
for  trial  and  hearing  by  the  court,  and  if,  in  its  opinion, 
justice  shall  require  it  the  court  shall  grant  the  prayer  of 
said  petition  in  whole  or  in  part.  No  vacation  of  any  street, 
alley  or  other  public  ground  or  part  thereof  shall  take  place 
over  the  objection  of  any  person  or  persons  owning  the 
property  immediately  adjoining  the  part  of  such  street  or 
alley  sought  to  be  vacated  until  the  damages,  if  any,  of 
such  objecting  parties,  by  such  vacation,  be  first  assessed 
by  the  court  and  paid  to  the  clerk  thereof  for  their  use  and 
benefit  by  the  petitioner  or  petitioners  for  such  vacation." 
Section  8916  Bums  1908,  Acts  1907  p.  617,  §9,  provides: 
"Whenever  notice  is  required  to  be  given  for  any  purpose 
by  any  of  the  provisions  of  this  act,  notice  [shall  be  given] 
by  publication  for  ten  days  by  two  successive  weekly  pub- 
lications in  some  newspaper  •  •  •  of  general  circulation, 
published  in  the  city  or  town  affected  by  any  such  proceed- 
ing, •  *  *.  Said  petition  shall  set  forth  the  substance 
of  the  matter  and  things  in  issue,  and  shall  designate  the 
property  affected  by  the  proceedings  without  setting  forth 
the  names  of  the  persons  affected,  but  shall  be  addressed  to 
the  city  or  town  and  the  citizens  thereof  and  shall  state  the 
time  and  place  when  and  where  and  by  whom  the  things  in 
issue  shall  be  heard  and  determined. '* 
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The  first  publication  waa  made  on  Nov^nber  29, 1907,  and 
the  second  on  December  6,  1907.  Appellees  filed  remon- 
strances, in  accordance  with  the  statute  (§8911  Bums  1908, 
Acts  1907  p.  617,  §4),  on  December  10, 1907.  Appellant  con- 
tends that  the  ten  days'  notice  expired  on  December  9,  and 
that  the  remonstrances  filed  on  December  10  cannot  be  con- 
sidered, because  filed  too  late,  notwithstanding  the  indorse- 
ment on  the  petition  and  the  notice  designated  December 
10  as  the  date  for  appearance  and  the  hearing  on  the  peti- 
tion. 

This  is  a  special  statutory  proceeding,  and  parties 

1.  must  bring  themselves  within  the  provisions  of  the 
statute  to  be  entitled  to  the  rights  and  privileges 

given  thereby.    City  of  Peru.  v.  Cox  (1909),  173  Ind.  241, 
243,  90  N.  E.  7. 

To  determine  whether  the  remonstrances  filed  on  Decem- 
ber 10  were  filed  after  the  time  allowed  by  the  statute,  we 
must  construe  §§8910,  8916,  su4>ra,  together.     The 

2.  fonner  section  provides  that  **  notice  of  the  filing  and 
pendency  of  said  petition  shall  be  given  as  in  this 

act  provided.''  The  latter  section  provides  for  the  giving 
of  a  notice  "by  publication  for  ten  days  by  two  successive 
weekly  publications,"  which  ''shall  state  the  time  and  place 
when  and  where"  the  petition  shall  be  heard.  Construing 
these  two  provisions  together,  a  remonstrance  filed  on  De- 
cember 10,  the  date  stated  in  the  notice,  was  within  the  time 
specified  by  §8910,  supra.  The  case  of  City  of  Peru  v.  Cox, 
supra,  decides  nothing  contrary  to  this  conclusion,  but  in- 
cidentally recognizes  the  proposition  that  a  remonstrance 
filed  on  the  day  named  in  the  notice  is  in  compliance  with 
the  statute. 
Appellant  insists  that  as  this  is  a  special  statutory  pro- 
ceeding, the  filing  of  a  demurrer  was  not  permissible 

3.  practice.     In   all  special  statutory   enactments   the 
procedure  prescribed  by  the  statute  must  be  followed, 
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but  when  not  inconsistent  with  the  procedure  so  pre- 
scribed, the  practice  authorized  by  our  civil  code  may  be 
foUowed.  Evixm  v.  Evans  (1886),  105  Ind.  204,  5  N.  E.  24, 
5  N.  E.  768;  Weakley  v.  Wolf  (1897),  148  Ind.  208,  220,  47 
N.  E.  466;  In  re  Gnffin  (1904),  33  Ind.  App.  153,  69.  N. 
E.  192. 

The  testing  of  the  sufficiency  of  the  petition  by  demurrer 
is  not  inconsistent  with  or  contrary  to  the  statute  provid- 
ing that  '4f  no  objection  within  such  time  be  made 

4.  in  writing  by  any  party  interested  therein,  the  court 
shall  grant  the  prayer  of  said  petition,''  nor  with 

the  provisions  authorizing  the  filing  of  a  remonstrance  for 
certain  specified  reasons.  The  statute  contemplates  ob- 
jections, and  provides  for  remonstrances.  The  filing  of  a 
demurrer  is  a  permissible  means  of  objecting  to  the  suffi- 
ciency of  the  petition.  If  insufficient,  there  is  no  necessity 
for  remonstrating.  If  the  petition  be  sufficient  under  the 
statute,  a  party  interested  may  still  file  a  remonstrance 
within  the  specified  time.  We  therefore  conclude  that  the 
court  did  not  err  in  overruling  the  objections  to  the  filing 
of  the  demurrers  and  remonstrances,  nor  in  overruling  the 
motions  to  strike  out  the  several  demurrers  and  remon- 
strances. The  demurrers  in  this  case  were  for  insufficiency 
of  the  facts  alleged  to  state  a  cause  of  action. 

Under  the  code  a  demurrer  for  want  of  facts  pre- 

5.  sents  no  question  concerning  a  defect  of  parties  plain- 
tiff or  defendant.     Boseker  v.  Chamberlain  (1903), 

160  Ind.  114,  117,  66  N.  E.  448. 
But  this  is  a  special  statutory  proceeding,  and  the  peti- 
tioner must   aver   facts  sufficient   to   bring  himself 

6.  within  the  provisions  of  the  statute.    To  comply  with 
this  rule  the  names  of  the  parties  ''particularly  in- 
terested" must  be  stated  in  the  petition,  the  same  as  any 
other  facts  required  by  the  statute. 

The  principal  objection  urged  against  appellant's  petition 
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is  that  it  fails  to  state  the  names  of  persons  ''particularly 
interested"  in  the  vacation  of  the  street  ''who  shall  be  af- 
fected thereby."  The  petition  shows  that  appellant  owns 
all  the  ground  on  both  sides  of  that  portion  of  the  street 
sought  to  be  vacated,  and  that  the  other  streets  particularly 
described  ''afford  proper  ingress  and  egress  to  the  citizens 
of  said  town  and  the  residents  of  said  street  or  alley." 

The  word  "proper"  is  a  usual  word  to  use  in  a  pleading 

to  show  ordinary  and  sufficient  means  of  ingress  to  and 

egress  from  property.    Webster  defines  the  word  as 

7.  meaning    "suitable    in    all    respects — appropriate- 
right.  ' '   March 's  Thesaurus  Dictionary  of  the  English 

language  (1910  ed.)  gives  as  its  meaning  or  isfynonym, 
' '  specially  suited. ' ' 

A  pleading  is  required  to  state  facts  constituting  the 

cause  of  action,  in  plain  and  concise  language,  in  such 

manner  as  to  enable  a  person  of  common  understand- 

8.  ing  to  know  what  is  intended.    Words  are  to  be  taken 
in  their  plain,  ordinary  and  usual  meaning,  unless 

they  have  some  peculiar  and  technical  significance. 

Viewed  in  this  light,  appellant's  petition  gives  the  name 
of  the  owner  of  all  the  property  abutting  on  that  part  of 
the  street  proposed  to  be  vacated,  and  shows  that  the 
6.    citizens  of  the  town  and  all  the  residents  of  said 
street  have  ingress  and  egress  suitable  in  all  re- 
spects, appropriate  and  right,  or  "specially  suited"  to  their 
needs,  without  that  portion  of  the  street  asked  to  be  vacated. 
For  the  purposes  of  the  demurrer,  these  facts  are  taken  as 
truei  and  when  so  considered  the  petition  names  those  par- 
ticularly interested  and  affected  by  the  proposed  va- 

9.  cation  as  required  by  the  statute.    This  view  of  the 
pleading  is  more  liberal  to  appellee  than  the  con- 
struction placed  on  a  somewhat  similar,  though  more  definite 
statute  as  to  those  who  may  object  (§§3647-3650  Bums  1901, 
§§3184-3187  R.  S.  1881),  under  which  it  was  held  that  a 
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person  competent  to  object  to  the  vacation  of  the  street,  as  a 
property  owner,  must  be  the  owner  of  property  abutting 
immediately  on  that  part  of  the  street  to  be  vacated. 
Hotise  V.  City  of  Oreenshurg  (1884),  93  Ind.  533,  536;  Ball 
V.  City  of  Lebanon  (1903),  31  Ind.  App.  265,  268,  67  N. 
B.  703. 

The  statute  under  which  this  proceeding  is  maintained 

does  not  expressly  limit  property  owners  who  may  object  to 

the  vacation  of  a  street  to  those  owning  property 

10.  abutting  on  that  part  of  the  street  to  be  vacated, 
and  it  is  apparent  that  no  such  limitation  can  rea- 
sonably be  made.  Persons  owning  property  abutting  on  the 
street  may  be,  and  in  many  instances  are,  particularly  in- 
terested and  affected  by  the  vacation  of  a  portion  of  the 
street  other  than  that  part  on  which  their  property  abuts. 
O'Brien  v.  Central  Iron,  etc,  Co.  (1902),  158  Ind.  218, 
221,  63  N.  E.  302,  57  L.  R.  A.  508,  92  Am.  St.  305.  But  per- 
sons who  have  sufficient  or  ''specially  suited '*  means  of  in- 
gress and  egress,  as  alleged  in  appellant's  petition,  do  not 
have  more  than  a  general  interest  common  to  the  citizens 
of  the  particular  vicinity,  city  or  town.  For  these  reasons 
we  conclude  that  the  court  erred  in  sustaining  the  several 
demurrers  to  appellant's  petition.  With  this  error  cor- 
rected there  will  be  before  the  trial  court  a  sufficient  peti- 
tion, and  remonstrances  filed  within  the  time  specified  by 
the  statute. 

Appellees  have  suggested  that  the  questions  presented  by 
this  appeal  involve  a  constitutional  question,  on  the  ground 
that  the  statute  authorizes  the  taking  of  property  in  which 
persons,  other  than  the  abutting  property  owners  of  the 
part  of  the  street  to  be  vacated,  have  a  special  interest, 
which  is  to  be  taken  without  compensation. 

The  decisions  in  this  State  establish  the  proposition  that 
the  owner  of  property  claiming  damage  by  reason  of  the 
vacation  or  obstruction  of  a  street  must  show  that  he  has 


456  APPELLATE  COURT  OF  LNDIANA, 

Southern  R.  Co.  t*.  TowB  of  French  Lrlck— 52  Ind.  App.  447. 

Buffered,  or  will  suffer,  an  injury  different  in  kind 

11.  and  not  simply  in  degree,  from  that  suffered  by  the 
community  in  general.  Dantzer  v.  Indianapolis  Union 

R,  Co.  (1895),  141  Ind.  604,  610,  39  N.  E.  223,  34  L.  R.  A. 
769,  50  Am,  St.  343;  O'Brien  v.  Central  Iron,  etc.,  Co. 
supra;  Pittsburgh,  etc.,  R.  Co.  v.  Noftsger  (1897),  148  Ind. 
101,  104,  47  N.  E.  332;  Strunk  v.  Priichett  (1901),  27  Ind. 
App.  582,  586,  61  N.  E.  973. 
The  petition  proceeds  on  the  theory  that  no  person  other 
than  appellant  has  any  special  interest  in  that  part 

12.  of  the  street  to  be  vacated,  and  that  all  other  prop- 
erty owners  have  only  such  interest  as  belongs  to  the 

general  public  of  that  vicinity. 

Our  decision  does  not  therefore  involve  the  question  of 
the  taking  of  property  without  compensation,  in  which  any 
one  is  specially  interested.  No  constitutional  question  is 
therefore  duly  raised  and  presented  by  this  appeal.  We  are 
not  called  on  to  decide  any  question  relating  to  the  remon- 
strance, except  the  time  for  filing  and  presenting  the  same. 
However,  the  second  ground  of  remonstrance  is  that  the 
proposed  vacation  will  leave  the  real  estate  of  the  remon- 
strants without  means  of  ingress  to  or  egress  from  a  public 
way  or  street,  and  the  third  is  that  it  will  cut  off  the  public's 
access  to  some  church,  school  or  other  public  buildings  or 
grounds. 

As  the  case  must  be  reversed  for  the  reasons  already 

shown,  the  questions  raised  by  the  remonstrance  can  be 

tried  and  determined  on  the  evidence.     If  the  re- 

13.  monstrance  is  sustained,  the  street  cannot  be  vacated. 
If  the  proof  sustains  the  petition  and  fails  to  sustain 

the  remonstrance,  the  court  will  proceed  in  accordance  with 
the  statute,  but  we  cannot  now  anticipate  and  decide  ques- 
tions not  presented  by  the  record  and  which  may  never  arise. 
For  reasons  already  stated,  the  judgment  is  reversed,  with 
instructions  to  the  lower  court  to  overrule  the  demurrers  to 
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appellant's  petition  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Note,— Reported  in  100  N.  E.  762.  See.  also,  under  (1,  G,  10)  28 
Cj-c.  840;  (3)  31  Cye.  02;  (7)  32  Cye.  637;  (8)  31  Cyc.  86;  (9) 
31  Cye,  333;  (12)  11  Cyc.  818;  (13)  3  Cye.  223.  As  to  the  exer- 
cise, by  a  city  of  the  power  to  vacate  streets,  see  46  Am.  St.  494. 
As  to  the  persons  entitled  to  compensation  for  the  vacation  of  a 
street,  see  15  Ann.  Cas.  687. 


The  Pittsburgh,  Cincinnati,  Chicagjo  and  St. 
Ix)Uis  Railway  Company  v.  Johnson  et  al. 

[No.  7,671.    Filed  October  18,  1912.    Rehearing  denied  February 

14,  1913.] 

1.  Execution. — Action  to  Enjoin  Enforcement, — Irregularity  in 
Rendition  of  Judgment, — Cross-Complaint. — In  an  action  to  en- 
join the  enforcement  of  an  execution  on  the  ground  that  no  judg- 
ment had  been  rendered,  or,  that  if  rendered,  the  record  entry 
thereof  had  not  bcren  signed,  a  cross-complaint  seeking  to  cure 
irregularity  in  the  rendition  of  such  judgment  by  having  the 
same  read  in  open  court  and  signed  by  the  court  nnne  pro  tunc, 
is  a  proper  pleading  and  germane  to  the  subject-matter  of  the 
complaint,    p.  465. 

2.  Appeal. — Review. — Harmless  Error, — Overruling  Demurrer  to 
Ansicer, — Overruling  a  demurrer  to  a  paragraph  of  answer,  even 
if  erroneous,  is  harmless,  where  the  flnding  is  for  plaintiff  on  the 
complaint,    p.  466. 

3.  Trial. — Conclusions  of  Laic. — Conformity  to  Issues. — ^The  con- 
clusions ol  law  announced  by  the  trial  court  are  not  improper, 
where  they  are  within  the  issues  tendereil  by  a  cross-complaint 
and  the  answer  thereto,  although  they  may  be  outside  the  issues 
tendered  by  the  complaint,    p.  467. 

4.  Judgment. — Validity, — Failure  to  Read  and  8ign. — While  the 
rendition  of  a  judgment  by  the  trial  court,  its  entry  on  the  order 
book  by  the  clerk,  and  its  final  approval  and  authentication  by 
the  Judge's  signature,  after  it  has  been  read  in  open  court,  are 
separate,  indei)endent  acts  essential  to  support  an  execution  is- 
sued on  such  judgment,  the  failure  of  the  court  to  cause  the 
order  book  entry  to  be  read  in  (vpen  court,  and  to  sign  same,  as 
required  by  §14.^0  Burns  1908,  Acts  1885  p.  124,  will  not  render 
the  Judgment  void.    p.  467. 
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5.  TftiAL. — Special  Fhidings, — CancluHons  of  Law, — In  an  action 
to  enjoin  the  enforcement  of  an  execution,  where  the  special 
findings  show  that  a  jtidgment  had  been  rendered,  but  that  tbe 
order  book  entry  had  not  been  rea4  in  open  court  and  signed,  :i 
conclusion  of  law  that  such  judgment  is  valid,  but  that  no  execu- 
tion may  issue  thereon  until  the  rec*ord  is  read  and  signed  in 
oi)en  court,  is  not  Inconsistent  with  a  conclusion  that  the  en- 
forcement of  the  existing  execution  should  be  enjoined,    p.  468. 

C.  Judgment. — Rendition  During  Pendency  of  Motion  for  \eic 
Trial. — Valid  it)/. — A  judgment  is  not  void  l>ecau8e  It  is  renderel 
while  a  motion  for  a  new  trial  is  pending,  but  such  pending  mo- 
tion merely  operates  to  suspend  the  effect  and  enforcemait  of 
the  judgment,    p.  409. 

7.  Judgment. — Failure  to  Read  and  Bign. — Findings. — ConcHusiom 
of  Law. — Kunc  Pro  Tunc  Proceedings. — Where,  in  an  action  to  en- 
join the  enforcement  of  an  execution,  the  special  findings  show 
that  the  judgment  on  which  the  execution  issued  had  been  ren- 
dered, and  that  It  had  been  properly  entered  by  the  clerk,  but 
had  not  been  read  and  signed,  a  conclusion  of  law  stated  thereon 
that  such  judgment  and  record  entry  **should  be  and  the  same 
now  is  read  and  signed  in  o()en  court  nunc  pro  tunc,  and  said 
judgment  may  now  be  enforced  by  proper  writ",  is  not  open  to 
the  objection  that  it  is  a  nunc  pro  tunc  rendition  of  the  judgment, 
p.  469. 

8.  Judgment. — Failure  to  Read  and  Sign. — Reading  and  Signing 
Nunc  Pro  Tutic. — Effect. — Where  the  only  irregularity  in  the  ren- 
dition of  a  judgment  consisted  of  the  failure  to  read  and  sign 
the  order  book  entry  of  same,  as  required  by  §1450  Bums  1908, 
Acts  1885  p.  124,  the  nunc  pro  tunc  reading  and  signing  thereof, 
as  authorized  by  §1451  Burns  1906,  §1331  R.  S.  1881,  gave  to  it 
regularity  authorizing  its  enforcennuit  by  execution  as  of  tbe 
date  of  its  rendition,    p.  470. 

9.  Judgment. —  Rendition. —  Evidence — Sufficiency. —  In  an  action 
to  enjoin  the  enforcement  of  an  execution,  wherein  defendant 
secured  a  n^inc  pro  tunc  reading  and  signing  of  the  judgment, 
special  findings  that  a  judgment  was  rendered  and  entered,  and 
that  the  only  irregularity  consisted  of  a  failure  to  read  and  sign 
the  entry  in  open  court  are  sufficiently  supp<»ted  by  the  evi- 
dence, where,  besides  the  testimony  of  witnesses  to  the  effect 
that  the  judgment  had  been  rendered  and  entered  in  the  order 
book,  there  was  some  record  and  documentary  evidence  to  sup- 
port every  material  part  of  each  and  all  the  findings  made  by 
the  court,    p.  471. 

10.  Judgment. — Nunc  Pro  Tunc  Entrien. — Evidence. — ^As  a  gen- 
eral rule  a  muio  pro  tunc  entry  cannot  be  made  on  oral  teslimooy 
alone,    p.  476. 
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11.  Appeal. — Invited  Error. — Invited  error  cannot  be  taken  nd- 
yantage  of  on  appeal,    p.  477. 

12.  Appeal. — Review. — ha-rmlesa  Error. — Admission  of  Testimony. 
— Error,  if  any,  in  tlie  admission  of  testimony,  Is  not  cause  for  a 
reversal,  where  the  findings  and  Judgment  of  the  trial  conrt 
show  that  such  testimony  was  disregarded,    p.  477. 

Prom  Pulaski  Circuit  Court ;  Francis  J.  Vurpillat,  Judge. 

Action  by  The  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  against  Carl  Johnson  and  another 
to  enjoin  the  enforcement  of  an  execution.  From  a  judg- 
ment against  it  on  a  cross-complaint  seeking  to  cure  the  de- 
fect of  the  judgment  on  which  the  execution  was  issued,  by 
reading  and  signing  the  record  thereof  nunc  pro  tunc,  the 
plaintiff  appeals.    Affirmed. 

0.  E.  Ross,  for  appellant. 

M,  M.  Hathaway  and  M.  Win  field,  for  appelleea 

HoTTEL,  C.  J. — This  is  a  suit  begun  by  appellant  to  en- 
j<Hn  the  enforcement  of  an  execution  in  favor  of  appellee, 
Johnson,  in  the  hands  of  appellee,  Sanders,  sheriff.  Appellee, 
Johnson,  will  be  referred  to  as  appellee. 

The  issues  of  fact  in  the  case  were  presented  by  a  com- 
plaint in  two  paragraphs,  the  first  of  which  was  dismissed 
after  trial;  neither  paragraph  was  denied,  but  each  was 
specially  answered.  A  demurrer  to  each  answer  was  over- 
ruled. A  reply  in  denial  and  special  replies  were  filed. 
After  the  case  had  proceeded  to  trial  appellee,  over  appel- 
lant's objection,  filed  a  cross-coraplajnt  in  two  paragraphs. 
After  a  motion  to  strike  out  each  of  these  paragraphs  had 
been  overruled,  a  general  denial  was  filed,  and  the  trial  of 
the  cause  concluded.  To  set  out  the  substance  of  these  va- 
rious pleadings  would  extend  this  opinion  to  an  unreason- 
able length.  We  think  it  sufficient  to  say  that  the  issue 
tendered  by  the  complaint  was,  as  expressed  by  appellant 
in  its  brief,  **  whether  any  judgment  had  ever  been  ren- 
dered"  in  the  original  action  in  which  the  execution  was  is- 
sued. 
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The  issue  on  the  first  para^aph  of  the  cross-complaint 
was  whether  the  trial  court  in  i^d  original  action  had,  in 
fact,  announced  and  rendered  the  judgment  in  said  action 
appearing  in  the  record  entry  of  October  8,  1908,  prepared 
by  the  clerk  of  said  court,  and  whether  the  same  should  be 
read  in  open  court  and  signed  by  the  court  nunc  pro  tunc. 
The  second  paragraph  of  the  complaint  differed  from  the 
first,  in  that  it  proceeded  on  the-  theory  that  the  judgment 
on  which  the  execution  had  issued  was  announced  and  ren- 
dered in  open  court  oti  October  8,  1^08,  and  had  been  en- 
tered by  the  clerk  under  the  order  of  court,  and  that  the 
court  in  term,  to  wit,  on  October  9,  1908,  intending  to  sign 
the  record  of  the  entire  proceedings  had  on  October  8,  by 
inadvertence  and  mistake,  signed  the  same  before  the  close 
of  the  day's  proceedings  and  immediately  before  the  entry 
containing  said  judgment  here  involved.  At  the  request  of 
the  parties  the  court  made  a  special  finding  of  facts  with 
conclusions  of  law  thereon,  and  entered  judgment  enjoin- 
ing appellees  **from  levying  said  execution  on  the  property 
of  the  plaintiff'',  and  ordered  that  the  judgment  rendered 
on  October  8,  1908  (being  the  judgment  in  said  original 
action  upon  which  the  execution  was  issued),  **be  and  the 
same  is  a  valid  and  subsisting  judgment  and  that  the  same 
be  read  in  Qi)en  court  and  signed  by  the  judge  which  is  now 
done  and  said  proceedings  on  the  8th  day  of  October,  1908, 
are  now  read  in  open  court  by  the  judge  nunc  pro  tunc 
which  reading  and  signing  are  now  done  in  open  court.'* 

This  appeal  is  prosecuted  from  that  part  of  aaid  judgment 
rendered  on  the  cross-complaint.  The  errors  relied  on  are: 
(1)  In  overruling  appellant's  motion  to  strike  out  the 
cross-complaint  of  appellee;  (2)  in  permitting  the  paper 
called  a  cross-complaint  to  be  filed  by  appellee;  (3)  in  over- 
mling  appellant's  demurrer  to  the  second  paragraph  of 
the  answer  of  appellee  to  the  second  paragraph  of  appel- 
lant's complaint;  (4)  in  its  second  conclusion  of  law  on  the 
facts  specially  found;  (5)  in  its  third  conclusion  of  law  on 
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the  facts  specially  found;  (6)  in  overruling  appellant's  mo- 
tion for  a  new  trial;  (7),  (8),  (9),  (10)  in  the  rulings 
of  the  court  on  the  several  specifications  of  appellant's  mo- 
tion to  modify  the  judgment;  (11)  in  that  the  cross-oom- 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  facts  controlling  on  the  questions  involved  in  the  ap- 
peal are  presented  by  the  court's  finding  of  facts,  and  are, 
in  substance,  as  follows:  (2)  On  October  8,  1908,  appel- 
lant filed  in  the  original  action  its  bills  of  exceptions  Nos. 
1  and  2,  and  its  written  motion  and  causes  for  a  new  trial, 
and  ''on  the  same  day,  while  this  motion  was  pending  and 
undisposed  of,  the  appellee,  by  his  attorney,  moved  the 
court  for  judgment  upon  the  verdict  of  the  jury",  which 
motion  the  court  at  the  time  sustained,  and  announced  from 
the  bench  and  rendered  judgment  on  such  verdict  in  favor 
of  appellee  for  $6,000  and  costs;  that  on  October  10,  the 
court  overruled  the  motion  for  a  new  trial,  and  granted  ap- 
pellant ninety  days  in  which  to  file  a  bill  of  exceptions,  and 
appellant  then  prayed  an  appeal  to  the  Appellate  Court, 
which  was  granted  on  the  filing  within  90  days  of  an  appeal 
bond  in  the  sum  of  $8,000,  with  the  American  Surety  Com- 
pany of  New  York  as  surety.  (3)  At  the  time  of  the  filing 
of  said  amended  complaint,  and  subsequent  thereto,  the 
court  used  a  bench  docket,  on  which  he  personally  noted  in 
writing  minutes  or  memoranda  of  the  court's  proceedings 
in  said  cause :  that  the  minutes  or  memoranda  made  by  the 
trial  court  itself  upon  said  bench  docket,  relative  to  the 
proceedings  had  in  said  case,  and  set  out  in  the  last  preced- 
ing finding  are  in  the  words  and  figures  following:  **Oct. 
4.  Jury  return  answer  to  interrogatories  and  general  ver- 
dict in  the  sum  of  $6,000.  Oct.  8.  Dft.  files  bills  of  except. 
No.  1  and  No.  2.  Deft,  also  files  written  causes  and  motion 
for  new  trial.  Oct.  10.  Motion  for  new  trial  overruled  and 
exception  and  90  days  to  file  bills  of  exceptions.  Dft.  prays 
an  appeal  to  Appellate  Court  which  is  granted  upon  filing 
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bond  in  sum  of  $8,000  with  the  American  Surety  Company 
as  surety  within  90  days."  (4)  The  trial  court  failed  to 
make  minutes  on  its  bench  docket  of  the  motion  for  judg- 
ment on  the  verdict,  the  sustaining  of  such  motion,  and  the 
rendition  of  such  judgment,  all  of  which  were  done  by  the 
trial  court  on  October  8,  1908,  as  shown  in  finding  No.  3; 
that  on  that  day,  after  such  proceedings  were  had  and 
judgment  rendered,  M.  M.  Hathaway,  as  one  of  the  attor- 
neys for  Johnson,  prepared  a  formal  record  entry  of  all  the 
proceedings  had  in  said  cause  on  October  8,  ''including  in 
such  entry  the  proceedings  of  which  the  trial  court  made 
minutes  on  its  bench  docket  as  well  as  those  proceedings  of 
which  the  trial  court  failed  to  make  such  minutes  •  •  • 
and  presented  to  the  judge  such  formal  record  entry  which 
was  thereupon  examined  and  •  •  •  approved  by  Judge 
Nye,  the  trial  court;  that  such  entry  so  prepared,  was 
placed  with  the  other  papers  filed  in  the  case,  but  was  not 
itself  marked  filed ; ' '  that  this  entry  so  prepared  was  after- 
wards duly  entered  of  record  by  the  deputy  clerk  of  said 
court,  and  now  appears  of  record  in  order-book  No.  34,  page 
402,  of  the  records  of  Pulaski  Circuit  Court,  and  filed  at  the 
clerk's  office  at  Pulaski  County,  Indiana;  the  record  of  such 
proceedings,  as  so  prepared  and  recorded,  is  as  follows: 
**Carl  Johnson  vs.  P.,  C,  C.  &  St.  L.  Railway  Company,  No. 
7180.  Comes  now  the  defendant  by  counsel  and  files  Bills 
of  Exceptions  No.  1  and  No.  2  in  words  following,  to-wit; 
(Insert).  Defendant  also  files  written  cause  and  motion  for 
new  trial  in  words  and  figures  following,  to-wit:  (Insert). 
Plaintiff  now  moves  the  court  for  judgment  on  the  verdict 
which  motion  is  by  the  court  sustained.  It  is  therefore  or- 
dered, adjudged  and  decreed  by  the  court  that  plaintiff  re- 
cover of  and  from  the  defendant  the  sum  of  Six  Thousand 
Dollars  as  and  for  his  damages,  together  with  his  costs  made 

and  taxed  in  this  cause  at  $ ."     (5)     The  record  of 

the  day's  proceedings  had  by  the  Pulaski  Circuit  Court  on, 
October  8, 1908,  appears  of  record  in  order-book  No.  34,  pages 
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399-403 ;  that  such  record  was  never  read  or  signed  in  open 
court;  that  the  trial  judge,  Judge  Nye,  signed  said  record 
in  the  clerk's  office  during  vacation ;  that  said  judge  did  not 
sign  the  record  of  said  day's  proceedings  at  the  close  there- 
of, but  signed  the  same  on  the  bottom  of  page  401,  the  rec- 
ord of  the  cass  of  appellee  v.  appellant,  set  out  in  the  last 
preceding  finding,  and  record  entries  of  other  cases,  appear- 
ing  after  said  trial  judge's  signature.     (6)     That  the  clerk 
of  the  Pulaski  Circuit  Court  entered  said  judgment  of  appel- 
lee Johnson  v.  appellant^  set  out  and  referred  to  in  the  pre- 
ceding finding,  in  judgment  docket  H,  page  235  of  the  rec- 
ords of  the  Pulaski  Circuit  Court,  such  judgment  docket  be- 
ing as  follows,  to  wit:  then  follows  said  entry.    (7)    On  De- 
cember 31, 1908,  appellant  filed  with  the  clerk  of  the  Pulaski 
Circuit  Court  an  appeal  bond  according  to  the  directions  of 
the  court  made  on  October  10,  1908,  which  appeal  bond  re- 
cites, in  substance>  among  other  things,  the  following :  ''That 
whereas  said  Carl  Johnson,  who  is  defendant  in  this  cause, 
on  the  9th  day  of  October,  1908,  recovered  judgment  in  the 
Pulaski  Circuit  Court  against  the  appellant  in  the  sum  of 
$6,000  and  costs  and  the  said  defendant  Railway  Company 
appeal  from  said  judgment,  now  if  the  defendant,  the  Pitts- 
burgh, Cincinnati,  Chicago  and  St.  Louis  Railway  Company 
shall  duly  prosecute  said  appeal  and  pay  the  judgment  that 
may  be  rendered  against  it  in  the  Appellate  Court  of  In- 
diana, then  the  bond  shall  be  void,  otherwise  to  remain  in 
full  force  and  effect;  that  said  bond  was  endorsed  as  fol- 
lows:   No.  7180  Carl  Johnson  vs.  P.,  C,  C.  and  St.  L.  Ry. 
Co.      Appeal  Bond,  Amount  $8,000,  filed  Dec.   31,   1908. 
Frank  Wittmer,  Clerk  Pulaski  Circuit  Court,  George  E. 
Boss,  Attorney  for  defendants."    (8)    On  October  18, 1909, 
appellant  commenced  this  action  against  appellees  by  a  com- 
plaint duly  sworn  to  by  George  E.  Ross,  attorney  for  ap- 
pellant, and  in  said  complaint  alleged  **that  on  the  8th  day 
of  October,  1908,  the  plaintiff  in  this  case,  filed  its  motion 
and  causes  for  a  new  trial ;  and  after  the  filing  of  said  mo- 
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tk  n  and  causes  for  a  new  trial  and  pending  said  motion  and 
before  said  motion  had  been  ruled  upon,  and  without  ruling 
on  said  motion  of  the  defendant  for  a  new  trial,  the  said 
Pulaski  Circuit  Court,  on  said  8th  day  of  October,  1908, 
entered  a  judgment  in  favor  of  said  Carl  Johnson  and 
against  this  plaintiff,  on  said  verdict  of  the  jury,  for  the 
sum  of  $6,000  and  that  no  other  judgment  or  different 
judgment  haa  ever  been  rendered  in  said  cause;  that  after- 
wards, to  wit,  on  the  15th  day  of  November,  1909,  the  plain- 
tiff filed  a  second  paragraph  of  complaint  not  verified, 
wherein  it  alleges  that  said  judgment  was  void;  that  no 
judgment  had  ever  been  rendered  by  the  court  and  that  the 
entry  was  simply  the  entry  of  the  clerk,  and,  on  the  trial 
of  said  cause,  to  wit,  on  the  2d  day  of  December,  1909,  the 
plaintiff  dismissed  his  cause  of  action  as  to  said  first  parar 
graph  of  complaint." 

On  the  foregoing  facts  the  court  announced  the  following 
conclusions  of  law:  (1)  That  plaintiff.  The  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company,  is  entitled 
to  the  relief  prayed  for  in  the  second  paragraph  of  com- 
plaint, that  is,  that  defendants  and  each  of  them  be  forever 
enjoined  from  executing  the  execution  now  in  the  hands  of 
defendant,  William  Sanders,  sheriff  of  Pulaski  county,  In- 
diana, and  that  the  plaintiff  is  entitled  to  recover  its  costs  in 
this  action.  (2)  That  the  judgment  appearing  of  record 
in  order-book  No.  34,  page  402,  of  the  records  of  the  Pulaski 
Circuit  Court,  and  set  out  in  finding  No.  4,  is  a  valid, 
snibsisting  judgment  in  favor  of  defendant  and  cros^-com- 
plainant,  Carl  Johnson,  and  against  plaintiff,  The  Pittsbuii^h, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company,  and 
that  said  judgment  was  duly  and  legally  rendered  by  the 
Pulaski  Circuit  Court  and  entered  of  record  by  the  clerk 
thereof ;  but  that  no  execution  may  issue  thereon  until  said 
judgment  record  is  read  and  signed  in  open  court.  (3) 
That  the  judgment  and  record  entry  in  the  case  of  Carl 
Johnscm  v.  The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
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Railway  Company  appearing  in  order-book  No.  34,  at  page 
402,  of  the  records  of  the  Pnlaaki  Circuit  Court,  and  set  out 
in  finding  No.  4,  should  be  and  the  same  now  is  read  and 
signed  in  open  court  nunc  pro  tunc,  and  said  judgment  may 
now  be  enforced  by  proper  writ. 

The  first,  second  and  eleventh  of  the  above  errors  present 
in  different  form  practically  the  same  question,  and  may  be 
disposed  of  together.  It  is  insisted  by  appellant  (1)  that 
the  cross-complaint  does  not  grow  out  of  and  is  not  germane 
to  the  subject-matter  of  the  complaint ;  (2)  that  the  relief 
sought  therein  is  such  as  could  be  obtained  only  in  the  orig- 
inal action,  and  hence  not  proper  by  way  of  cross-complaint 
in  this  action;  (3)  that  a  cross-complaint  must  not  only 
arise  out  of  the  same  subject-matter  as  the  original  action, 
but  that  it  must  also  be  between  the  same  parties. 

Without  discussing  the  reasons  urged  by  appellant  in  sup- 
port of  its  contention,  it  is  sufficient  to  say  that  practically 
the  exact  procedure  here  followed  was  approved  by 

1.  the  Supreme  Court  in  the  case  of  Kent  v.  Fullenlove 
(1872),  38  Ind.  522,  which  was  a  suit  to  enjoin  the 
enforcement  of  an  execution  on  a  judgment  signed  by  the 
judge  in  vacation,  and  before  it  had  been  read  in  open  court. 
This  case,  so  far  as  we  have  been  able  to  find,  has  never  been 
overruled,  modified  or  criticised.  Since  the  decision  of  the 
case  just  cited,  the  legislature  passed  an  act  (§1451  Burns 
1908,  §1331  R.  S.  1881),  which  provides  as  follows:  **In  all 
cases  where  business  of  any  kind  has  been  or  shall  be  trans- 
acted by  any  circuit  or  superior  judge  and  put  of  record, 
and  the  judge,  from  death,  resignation,  or  any  other  cause, 
has  left  or  may  leave  the  record  of  such  proceeding  or  pro- 
ceedings unsigned,  the  successor  of  such  judge  shall  have  the 
same  power  and  authority  to  sign  such  record,  at  any  subse- 
quent term  of  the  court,  as  if  such  record  has  been  made  by 
such  judge."  The  evident  purpose  of  this  act  was  to  meet 
a  oondition  like,  or  similar  to,  that  presented  by  the  cross- 
complaint  in  this  case,  and  furnishes  additional  authority 
Vol.  52—30 
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for  the  action  of  the  trial  eoiirt  in  permitting  the  filing  of 
said  cross-complaint.  Beitman  v.  Hopkins  (1887),  109  Ind. 
177,  9  N.  E.  720;  Mayer  v;  Haggerty  (1894),  138  Ind.  628, 
38  N.  E.  42. 

The  third  error  relied  on,  which  calls  in  question  the  suf- 
ficiency of  the  second  paragraph  of  answer  to  the  second 
paragraph  of  complaint,  may  be  disposed  of  by  saying  that 
this  answer  also  substantially  follows  the  answer  in  the  case 
of  Kent  V.  Fullenlove,  supra.  The  court  said  with  reference 
to  the  answers  filed  in  that  case  that  they  ' '  did  not  set  up 
any  matter  which  was  a  bar  to  the  action.  They  admitted 
the  facts  to  be  substantially  as  alleged  in  the  complaint. 
Regarded,  however,  in  the  nature  of  motions  or  cross-com- 
plaints to  have  the  record  amended,  by  having  it  read  and 
signed  in  open  court,  we  are  inclined  to  hold  them  sufficient,'' 
(Our  italics.) 

But,  even  if  it  could  be  said  that  the  overruling  of  the  de- 
murrer to  the  answer  in  this  case  was  error,  it  was  rendered 
harmless  by  the  court's  finding  for  appellant  on  its 

2.  complaint,  and  the  rendition  of  the  judgment  thereon 
enjoining  the  levying  of  the  execution  on  appellant's 
property.  Such  a  ruling  will  furnish  no  ground  for  re- 
versal. Oilliland  v.  Jones  (1896),  144  Ind.  662,  43  N.  E. 
939,  55  Am.  St.  210;  M'aUing  v.  Burgess  (1890),  122  Ind. 
299,  22  N.  E.  419,  23  N.  E.  1076,  7  L.  R.  A.  481 ;  Vulcan  Iron 
Works  Co.  V.  Electric,  etc.,  Min.  Co.  (1913),  54  Ind.  App. 
— ,  99  N.  E.  429,  100  N.  E.  307;  Beasley  v.  PhilUps  (1898), 
20  Ind.  App.  182,  50  N.  E.  388. 

Alleged  errors  four  and  five  will  be  considered  together. 
In  support  of  the  contention  that  the  court  erred  in  its  sec- 
ond and  third  conclusions  of  law,  it  is  insisted,  in  effect,  (1) 
that  no  issue  presented  by  the  complaint  and  answer  war- 
rants either  of  said  conclusions,  and  that  each  conclusion  is 
inconsistent  with  the  first  conclusion,  because  if  the  judg- 
ment was  valid  appellant  was  not  entitled  to  an  injunction ; 
(2)  that  it  appears  from  the  findings  that  the  judgment  at- 
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tempted  to  be  rendered  was  rendered  after  the  filing  of  the 
motion  for  a  new  trial,  and  while  the  same  was  pending  and 
undisposed  of,  and  that  a  judgment  so  rendered  '  *  was  inef- 
fective for  any  purpose,  •  •  •  and  absolutely  void;'* 
(3)  that  as  to  the  third  conclusion  of  law,  the  court  had  no 
jurisdiction  of  the  subject-matter,  and  therefore  *'no  power 
in  this  action  to  adjudge  and  decree  or  to  make  said  entry 
in  order-book  34,  page  402,  an  entry  of  proceedings  had  in 
that  cause,  or  to  cause  the  same  to  be  read  in  open  court,  and 
then  sign  it  and  make  it  an  entry  nunc  pro  tunc  in  said 
cause;'*  that  such  conclusion  is  'inconsistent  with  and  in 
irreconcilable  conflict"  with  conclusion  one. 

In  answer  to  that  part  of  the  first  ground  of  appellant's 

objection  that  the  conclusions  in  question  are  outside  the 

issues  tendered  by  the  complaint  and  answer,  it  is  suf- 

3.  ficient  to  say  that  they  are  not  outside  the  issues  ten- 
dered by  the  cross-complaint  and  answers  thereto,,  and 

if  we  were  right  in  holding  that  the  court  below  properly 
permitted  the  filing  of  such  cross^complaint,  it  follows  that 
this  ground  of  appellant's  objection  is  not  tenable. 

As  to  the  remaining  ground  of  this  first  contention,  we 
think  it  fails  to  distinguish  between  an  invalid  or  void  judg- 
ment and  a  judgment  merely  irregular,  because  it 

4.  lacks  the  authentication,  necessary  under  the  statute, 
to  support  an  execution  issued  thereon.  For  the  pur- 
poses of  an  execution  a  judgment  must  be  read  and  signed 
by  the  judge  of  the  court  rendering  the  same.  This  is  so  by 
reason  of  §1450  Burns  1908,  Acts  1885  p.  124,  which  pro- 
vides, in  substance,  that  the  clerk  shall  draw  up  each  day's 
proceedings  at  full  length  on  the  proper  order-book ;  that  the 
court  shall  cause  the  same  to  be  read  in  open  court,  after 
which  the  same  shall  be  signed  by  the  judge,  and  that  **no 
process  shall  issue  on  any  judgment  or  decree  of  court  until 
it  shall  have  been  so  read  and  signed."  .The  rendition  of 
the  judgment  by  the  court,  its  entry  on  the  order-book  by 
the  clerk,  and  its  final  approval  and  authentication  by  the 
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judge's  signature,  after  it  has  been  read  in  open  court,  are 
separate,  independent  acts,  all  of  which  may  be  necessary 
under  the  above  statute  to  support  an  execution  issued  on 
such  judgment.  It  does  not  follow,  however,  that  all  of  the 
above  steps  are  necessary  to  the  validity  of  a  judgment. 
Anderson  v.  MiicheU  (1877),  58  Ind.  592;  Pittsburgh,  etc., 
R.  Co.  V.  Johnson  (1911),  49  Ind.  App.  126,  93  N.  E.  683, 
95  N.  B.  610. 

The  purpose  of  the  reading  and  signing  is  to  verify  and 
approve  the  record  entry,  and  see  that  it  correctly  sets  out 
the  judgment  before  announced  and  rendered  by  the  court, 
and  the  judge's  signature  thereto  is  required  as  certification 
and  authentication  that  the  judgment  as  entered  was  in  fact 
rendered  by  the  court. 

A  judgment  entered  of  record  and  not  signed  is  not  neces- 
sarily invalid  or  void,  depending  on  whether  the  judgment 
was  in  fact  rendered  by  a  court  with  jurisdiction  and  au- 
thority to  render  the  same.  Catterlin  v.  City  of  Frankfort 
(1882),  87  Ind.  45,  56;  Griffith  v.  State  (1871),  36  Ind.  406, 
408;  Jaqua  v.  Harkins  (1907),  40  Ind.  App.  639,  82  N.  E. 
920 ;  Pittsburgh,  etc,  R.  Co.  v.  Johnson,  supra.  But,  under 
the  law,  the  signature  thereto  of  the  judge  of  the  court  which 
rendered  the  judgment  furnishes  the  evidence  of  its  rendi- 
tion and  the  authentication  thereof  necessary  to  support  an 
execution  issued  thereon.  §1450  Burns  1908,  Acts  1885  p. 
124 ;  Griffith  v.  State,  supra;  23  Cyc.  850 ;  Pittsburgh,  etc., 
R.  Co.  v.  Johnson,  supra. 

The  legislature  by  passing  §1451  Burns  1908,  §1331  R.  S. 
1881,  providing  that  a  judgment  may  be  signed  at  any  sub- 
sequent terra  of  court,  after  its  rendition,  recognized  that 
an  unsigned  judgment  was  not  void,  because  if  void  there 
was  no  necessity  for  such  an  act. 

The  facts  found  show  that  a  valid  judgment  had  in  fact 
been  rendered  by  the  court  on  October  8, 1908,  but  that 

5.    the  same  had  not  been  read  in  open  court  and  signed 
by  the  judge  thereof  in  term,  and  for  this  reascm, 
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under  the  above  authorities,  conclusion  of  law  No.  2  was 
proper  and  consistent  with  conclusion  No.  1. 

As  to  the  second  ground  of  contention  above,  appellant  is 

in  error  in  assuming  that  a  judgment  rendered  after  a  mo* 

tion  for  new  trial  is  filed,  and  while  such  motion  is 

6.  pending  undisposed  of,  is  absolutely  void.     The  au- 
thorities cited  by  appellant  on  this  subject  are  to  the 

effect  that  so  long  as  a  motion  for  a  new  trial  remains  undis- 
posed of,  there  can  be  no  final  judgment  within  the  meaning 
of  the  statute  regulating  appeals.  Colchen  v.  Ninde  (1889), 
120  Ind.  88,  22  N.  E.  94 ;  New  York,  etc,  B.  Co.  v.  Doane 
(1886),  105  Ind.  92,  4  N.  E.  419.  These  authorities  lend  no 
support  to  appellant's  position,  but  simply  hold,  in  effect, 
that  the  undisposed-of  motion  for  a  new  trial  operates  to 
suspend  the  effect  and  enforcement  of  the  judgment  only 
during  the  pendency  of  such  motion,  implying  that  the  judg- 
ment is  valid  and  will  become  effective  and  enforceable  after 
such  motion  has  been  overruled.  In  this  connection  see 
Davison  v.  Brown  (1896),  93  Wis.  85,  87,  67  N.  W.  42; 
Pittsburgh,  etc.,  B,  Co,  v.  Johnson,  supra. 

The  third  ground   of  appellant's  contention  also  pro- 
ceeds on  an  erroneous  assumption,  viz.,  that  the  court  ad- 
judged and  decreed  '^and  made  said  entry  in  order- 

7.  book  No.  34,  page  402,  an  entry  of  proceedings  had 
in  that  cause,  or  after  having  caused  the  same  to  be 

read  and  signed  in  open  court,  made  it  an  entry  nunc  pro 
tunc.**  The  theory  of  the  finding  of  facts  and  the  conclu- 
sions of  law,  as  we  understand  them,  is  that  the  judgment 
had  already  been  rendered,  and  that  it  had  been  properly 
entered  by  the  clerk,  but  had  not  been  read  and  signed,  that 
there  was  no  necessity  for  a  nunc  pro  tunc  rendition  of  the 
judgment,  or  for  a  nunc  pro  tunc  entry  of  the  same,  but 
that  the  reading  and  signing  alone  should  be  nunc  pro  tunc. 
With  this  view,  the  court's  conclusions  of  law  are  consistent 
throughout  and  supported  by  the  finding  of  facts.  The 
judgment  being  unsigned,  it  would  not,  by  reason  of  an  ex- 
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press  statute,  support  the  execution,  and  therefore  the  first 
conclusion  of  law  was  correct.  It  being  found  that  the 
judgment  had  in  fact  been  rendered  and  entered  but  not 
signed,  the  second  and  third  conclusions  of  law  were  war- 
ranted, and  were  entirely  consistent  with  No.  1  and  with 
each  other.  This  second  conclusion  may  be  open  to  the 
criticism  that  it  is  in  part  in  the  nature  of  a  finding  of  fact 
rather  than  a  conclusion  of  law,  but  that  part  which  is  a 
conclusion  of  law  is  justified  by  the  facts  found  and  entirely 
consistent  with  conclusion  No.  1. 

It  may  be  open  to  doubt  whether  it  is  strictly  and  techni- 
cally accurate  to  say  that  the  manual  signing  of  a  judgment 
after  term  by  the  trial  judge,  under  the  authority  of  §1451, 
supra,  is  a  signing  nunc  pro  tunc,  but  for  the  purposes  of 
the  questions  here  presented,  this  language  in  the  conclu- 
sion of  law  and  in  the  pleading  was  not  of  controlling  im- 
portance. The  questions  involved  are  whether  the  facts  of 
this  case  warranted  the  trial  court  in  having  such  record 
read  and  signed,  and  whether  when  so  read  and  signed  it 
was  effective  from  its  rendition. 

When  considered  in  connection  with  the  statute  and  de- 
cisions, there  was  no  inconsistency  between  the  conclusion 
that  the  enforcement  of  the  present  execution  should  be 
enjoined,  and  the  conclusion  that  the  judgment  was  valid 
and  '^  should  be  and  is  now  read  and  signed  in  open  court 
nunc  pro  tunc  and  said  judgment  may  now  be  enforced  by 
proper  writ." 

The  execution,  the  enforcement  of  which  was  enjoined, 
was  issued  before  signing  the  judgment,  and,  therefore,  un- 
der the  statute  could  not  be  enforced.    Said  §1451, 

8.  supra,  authorized  the  court  to  cause  the  judgment  to 
be  read  and  signed,  which  the  court  did,  and  then 
authorized  its  enforcement  by  proper  writ.  The  reading  and 
signing  of  the  judgment  gave  it  the  regularity  that  author- 
ized its  enforcement  by  execution  as  of  the  date  of  its  ren- 
dition.   Mayer  v.  Eaggerty  (1894),  138  Ind.  628,  631,  38  N. 
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E.  42 ;  Kraus  v.  Lehman  (1908),  170  Ind.  408,  426,  83  N.  E. 
714,  84  N.  E.  769, 15  Ann.  Cas.  849 ;  Pittsburgh,  etc.,  R.  Co. 
V.  Johnson^  supra. 

In  support  of  its  contention  that  the  court  erred  in  over- 
ruling the  motion  for  new  trial,  it  is  first  insisted  that  '^oral 
testimony  alone  will  not  be  sufficient  on  which  to  make  an 
entry  nunc  pro  tunc  after  the  case  has  ceased  to  be  in  fieri,'' 
and  in  this  connection  counsel  assert  that  '^  there  is  no  evi- 
dence except  the  oral  testimony  of  M.  M.  Hathaway  that 
any  judgment  was  ever  rendered,  hence  nothing  to  sustain 
that  part  of  the  findings  that  a  judgment  was  rendered." 

Numerous  authorities  are  cited  to  support  the  legal  propo- 
sition relied  on,  but  the  trouble  with  appellant's  position 
is  not  in  its  proposition  of  law,  but  in  its  assumption 

9.  that  there  was  **no  evidence  except  the  oral  testi- 
mony of  M.  M.  Hathaway"  that  any  judgment  was 
ever  rendered.  In  this  connection  appellant  insists  that 
parts  of  several  of  the  findings  are  not  sustained  by  sufficient 
evidence.  Without  setting  out  the  several  parts  of  the  find- 
ings questioned,  we  will  indicate  enough  of  the  evidence  to 
show  that  there  was  some  evidence  to  support  every  ma- 
terial part  of  each  and  all  the  findings  made  by  the  court. 
Page  402  of  order-book  34  of  the  Pulaski  Circuit  Court  was 
read  in  evidence.     The  caption  of  this  order  is  as  follows: 

"September  Term,  1908.  October  8,  28th  day.  Carl 
Johnson  vs.  P.  C.  C.  &  St.  L.  Railway  Company.     No.  7180. " 

The  body  of  the  order  is  just  as  set  out  in  finding  No.  4 
above.  This,  we  think,  was  some  record  evidence  of  the 
rendition  and  entry  of  the  judgment. 

There  was  read  in  evidence  the  order-book  entry  of  Octo- 
ber 10,  1908,  which  is  as  follows :  * '  Carl  Johnson  vs.  P.  C. 
C.  &  St.  L.  Railway  Company.    No.  7180. 

Come  now  again  the  parties,  by  counsel,  and  motion  by 
defendant  for  new  trial  is  overruled,  to  which  ruling  of 
the  court  defendant  excepts  and  90  days  given  in  which  to 
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file  bill  of  exceptions.  The  defendant  now  prays  an  appeal 
to  the  Appellate  Court  which  is  granted  upon  filing  bond  in 
the  sum  of  $8,000  with  the  American  Surely  Company  as 
surety  within  90  days.'* 

This  order  shows  a  prayer  for  appeal  granted,  and  the 
fixing  of  the  amount  and  sureties  of  the  appeal  bond.  This 
entry  contained  no  judgment.  The  trial  court  had  a  right 
to  infer  from  this  item  of  evidence  that  appellant  would 
not  do  a  foolish  or  useless  thing,  and  appeal  merely  from 
the  ruling  on  a  motion  for  a  new  trial,  but  that  it  was  ap- 
pealing from  a  final  judgment  before  rendered. 

The  appeal  bond  given  by  appellant  was  also  offered  and 
read  in  evidence,  which  was  the  usual  appeal  bond  given  in 
such  cases  and  contained  among  its  other  provisions  the  fol- 
lowing: ''The  condition  of  the  above  obligation  is  such, 
that  whereas,  heretofore,  to  wit:  On  the  9th  day  of  Octo- 
ber, 1908^  the  said  Carl  Johnson  in  the  Pulaski  Circuit 
Court,  recovered  a  judgment  against  the  said  The  Pitts- 
burgh, Cincinnati,  Chicago  &  St.  Louis  Railway  Company 
for  the  sum  of  six  thousand  dollars,  in  damages  and  costs 
of  suit,  etc.,  from  which  said  judgment  of  said  Pulaski  Cir- 
cuit Court,  the  said  The  Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company  appeal  to  the  Supreme  Court 
of  Indiana.  Now  the  said  The  Pittsburgh,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company  shall  and  will  duly  prose- 
cute said  appeal,  and  abide  by  and  pay  the  judgment  and 
costs,  which  may  be  rendered  or  affirmed  against  it  then  the 
above  obligation  to  be  null  and  void,  otherwise  to  be  and  re- 
main in  full  force  and  virtue  in  law.  The  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  (seal)  Company  by 
G.  E.  Ross,  Solicitor  The  American  Surety  Company  (seal) 
of  New  York  by  John  F.  Brookinger,  (seal),  Its  Attorney  in 
fact. ' '  This  bond  is  indorsed  as  follows :  '  *  No.  7180.  Carl 
Johnson  vs.  The  P.  C.  C.  &  St.  L.  Ry.  Co.    Appeal  Bond. 
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Amount  $8,000.  Filed  in  open  court,  Dec.  31, 1908.  Frank 
Wittmer,  Clerk  Pulaaki  Circuit  Court  (Recorded.)  G.  E. 
Robs,  Attorney  for  Deft. ' ' 

It  was  admitted  by  appellant  and  appellee  that  this  bond 
is  the  appeal  bond  which  was  filed  on  December  31,  1908,  in 
cause  No.  7180  in  the  Pulaski  Circuit  Court.  This  bond 
expressly  recognizes  that  a  judgment  had  been  before  ren- 
dered in  the  case.  True,  it  refers  to  a  judgment  rendered 
on  October  9  instead  of  October  8,  and  indicates  that  the 
appeal  was  to  the  Supreme  Court  instead  of  the  Appellate 
Court,  as  provided  by  order  granting  the  appeal.  At  all 
events  this  bond  was  some  evidence  from  which  the  trial 
court  might  infer  that  a  judgment  had  been  in  fact  ren- 
dered in  the  case  sometime  before  October  10,  1908,  and 
after  the  rendition  of  the  verdict  on  October  4,  1908. 

The  above  indorsement  on  the  appeal  bond  and  other 
various  entries  showed  that  George  E.  Ross  was  one  of  ap- 
pellant's attorneys,  representing  it  at  various  steps  and 
stages  of  the  original  action.  The  original  complaint  on 
which  the  restraining  order  was  granted  herein  was  intro- 
duced and  read  in  evidence.  It  was  a  verified  complaint 
sworn  to  by  George  E.  Ross  and  contained  the  averments  as 
found  by  the  court  in  its  finding  of  facts.  No.  8  above. 
The  theory  of  this  complaint  at  the  time  it  was  filed  and 
sworn  to  was  that  the  court  in  said  original  action  did  ren- 
der judgment  on  October  8,  1908,  but  that  the  same  was 
rendered  after  a  motion  for  a  new  trial  had  been  filed,  and 
while  such  motion  was  pending  undisposed  of,  and  for  this 
reason  the  judgment  was  invalid  and  void. 

The  oral  testimony  of  Mr.  Ross  shows  that  this  original 
complaint  sometime  later,  and  when  the  second  paragraph 
was  filed,  was  amended,  with  the  consent  of  the  court,  by 
inserting  the  words  ** clerk  of  the"  before  the  words 
** Pulaski  Circuit  Court,''  but  that  the  same  was  never  re- 
sworn to.    The  complaint  as  amended  showed  that  the  clerk 


474  APPELLATE  COURT  OP  INDIANA, 

Pittsburgh,  etc.,  R.  Co.  v.  Johnson — 52  Ind.  App.  457. 

of  the  court  entered  the  judgment,  and  that  no  other  or 
different  judgment  was  ever  rendered  in  said  cause.  There 
was  also  offered  and  read  in  evidence  the  record  of  said 
judgment  contained  in  the  judgment  docket  of  said  court, 
which  entry  is  that  usually  contained  in  a  judgment  docket, 
showing,  under  the  usual  headings,  the  number  of  the  cause 
—7180 ;  attorneys— Hathaway  and  Winfield ;  0.  B.  402  P, 
B.  U.  page  96.  Parties — Carl  Johnson  v.  P.  C.  C.  &  St.  L. 
By.  Co. ;  against  whom  judgment  is  rendered — defendants ; 
amount  of  judgment  and  costs — $6,000  and  costs;  date  of 
rendition — October  8,  1908. 

In  addition  to  the  record  and  documentary  evidence  above 
indicated,  there  was  oral  evidence  as  follows :  M.  M.  Hath- 
away testified  that  he  was  one  of  the  attorneys  for  appellee 
Johnson  in  the  original  case  against  appellant,  viz.,  No.  7180 
in  the  Pulaski  Circuit  Court;  and  among  other  answers  he 
made  the  following:  **The  rulings  of  the  court  were  as 
they  appear  in  that  order-book ;  that  is  the  order-book  entry 
Judge  Ross,  that  you  and  I  compared.  •  •  •  The  court 
announced  his  rulings  from  the  bench,  just  as  they  appear 
in  that  order-book,  and  I  prepared  the  order-book  entry. 
•  •  •  As  attorney  for  the  plaintiff  I  orally  made  a  mo- 
tion that  the  court  •  •  ♦  render  judgment  on  the  ver- 
dict by  the  jury  and  the  court  announced  from  the  bench 
that  the  motion  was  sustained  and  judgment  on  the  verdict, 
is  the  substance  of  what  he  said.  *  *  *  I  prepared  the 
order-book  entry  in  the  matter.  I  have  it  with  me.  It 
was  that  among  the  files  and  papers  here.  I  prepared  the 
order-book  entry  and  handed  it  to  Judge  Nye,  and  he,  after 
reading  it,  to  the  clerk  of  this  court  ♦  •  ♦.  Judge  Bur- 
son,  [one  of  the  appellant's  attorneys  in  the  trial  of  the  case] 
was  present  at  the  time  the  judgment  was  rendered.  This 
order-book  entry  was  among  the  papers  in  the  case." 

Appellant's  witness,  M.  J.  O'Connell,  the  deputy  clerk 
who  made  the  entry  in  the  order-book,  testified,  among  other 
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things,  that  the  entry  was  prepared  for  her  by  the  attorney 
for  appellee;  that  she  thought  Mr.  Hathaway  gave  her  the 
entry;  she  also  identified  exhibit  No.  4  as  the  paper  fur- 
nished her  by  Mr.  Hathaway,  and  testified  further,  in  sub- 
stance: That  is  where  the  court  signed  on  the  morning  of 
October  8.  There  are  two  paragraphs  of  the  record  that 
have  not  been  signed,  and  was  the  entry  of  the  proceedings 
of  October  8.  She  prepared  the  entry  from  an  entry  fur- 
nished by  Mr.  Hathaway. 

This  prepared  entry  was  introduced  in  evidence,  and  is 
the  same  as  of  the  record  entry  above  of  date  October  8, 
1908.  The  clerk  testified:  '*!  was  in  court  •  •  •  T 
remember  about  the  judgment  being  entered.  I  remember 
there  was  a  judgment  but  I  paid  no  particular  attention 
to  it." 

John  C.  Nye,  the  trial  judge,  testified.  He  identified  his 
signature  to  the  record  at  bottom  of  page  401  of  order-book 
34,  and  said  with  reference  to  the  same :  ' 'I  signed  it  in  the 
belief  I  was  signing  the  day's  proceedings.  *  •  •  I  can 
say  clearly  this:  that  when  I  put  my  signature  there  it 
was  my  intention  to  sign  the  proceedings  of  the  day  and  I 
thought  I  was  doing  so." 

We  think  we  have  indicated  enough  of  the  evidence  to 
show  that  every  finding  had  at  least  some  evidence  to  sup- 
port it.  It  is  admitted  by  both  parties,  and  in  fact  appel- 
lant bases  its  contention  on  the  fact,  that  this  entry  of  Octo- 
ber 8,  1908,  purporting  to  be  a  judgment,  is  the  only  judg- 
ment ever  entered  in  the  case.  From  some  judgment  ap- 
pellant prayed  an  appeal  to  the  Supreme  Court.  The  ap- 
peal was  granted  conditioned  on  the  filing  of  a  bond  in  the 
sum  of  $8,000  as  directed  by  the  court.  On  December  31, 
1908,  appellant  filed  its  appeal  bond  as  directed  by  the 
court,  reciting  therein  that  judgment  had  been  rendered  in 
said  cause  on  October  9,  1908.  By  this  bond,  recognizing 
said  judgment  and  the  appeal  therefrom,   appellant   ob- 
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tained  a  stay  of  execution,  and  allowed  the  year  to  go  by 
without  appeal,  and  then  when  appellee  caused  an  execution 
to  be  issued  on  said  judgment,  appellant  filed  its  complaint 
under  oath,  alleging  therein  that  judgment  was  rendered 
in  said  cause  on  October  8,  1908,  but  that  such  judgment 
was  rendered  pending  a  motion  for  a  new  trial,  and  before 
the  same  had  been  ruled  on,  and  for  this  reason  such  judg- 
ment was  void.  We  have  this  and  other  items  of  record  evi- 
dence supporting  the  court's  finding.  In  addition,  we  have 
the  entry  prepared  by  appellee's  attorney  Hathaway,  given 
to  the  court  and  found  with  the  files,  though  not  itself  filed, 
and  the  testimony  of  Hathaway  and  the  other  witnesses. 

But  it  is  insisted  that  the  court  erred  in  admitting  the 

evidence  of  M.  M.  Hathaway,  that  a  record  entry  may  not 

be  proven  by  oral  testimony.     It  is  true  that  as  a 

10.  general  rule  a  nunc  pro  tunt  entry  cannot  be  made 
on  oral  testimony  alone.  Counsel  cite  no  authorities^ 
and  we  have  been  unable  to  find  any,  that  go  to  the  extent 
of  holding  that  the  correctness  of  a  record  entry  entered  in 
the  proper  record  kept  for  the  purpose  by  the  clerk  of  the 
court,  whose  duty  it  was  to  make  the  same,  when  itself 
offered  in  evidence  in  connection  with  other  entries  and 
files  tending  to  prove  its  correctness,  may  not  also  be  sup- 
ported by  oral  testimony.  But  if  it  be  conceded  that  ap- 
pellant is  right  in  its  contention  that  such  entry  should  be 
based  solely  on  record  and  documentary  evidence  on  file  in 
the  case,  there  would  certainly  be  as  good  or  better  reason 
for  applying  the  same  rule  to  evidence  tending  to  dispute 
the  entry  or  its  correctness.  Appellant  in  this  case,  to 
make  his  case  in  chief,  introduced  both  the  clerk  of  the 
court  and  his  deputy,  and  tried  to  show  by  them  that  the 
entry  was  made  by  the  deputy  clerk  in  vacation  without  the 
sanction  or  authority  of  the  court,  and  that  the  judgment 
contained  in  the  entry  was  never  in  fact  announced  or  ren- 
dered by  the  court  in  open  court 

He  who  invites  error  may  not  take  advantage  of  it  on 
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appeal.    Nitche  v.  Earle  (1889),  117  Ind.  270,  275,  19  N. 
E.  749;  Perkins  v.  Haxjward  (1890),  124  Ind.  445, 

11.  449,  24  N.  E.  1033 ;  Louisville,  etc.,  R,  Co.  v.  Miller 
(1895),  141  Ind.  533,  563,  37  N.  E.  343;  Elliott,  App. 

Proc.  §628. 

The  evidence  of  John  C.  Nye,  above  quoted,  was 

12.  objected  to  and  a  motion  made  to  strike  out  the 
same.    These  rulings  are  relied  on  as  error. 

The  finding  and  judgment  herein  in  favor  of  appellant 
on  his  complaint  show  that  the  trial  court  wholly  disre- 
garded the  intent  and  belief  of  the  witness,  and  in  fact 
found  that  the  judge's  signature  appearing  on  page  401  of 
the  entry  was  placed  there  in  vacation,  before  the  judgment 
and  not  after  it,  and  that  the  judgment  would  not  support 
an  execution  until  read  and  signed,  so  that  any  error  in  the 
admission  of  that  part  of  the  evidence  which  might  be  said 
to  be  objectionable  was  rendered  harmless  by  the  finding 
and  judgment.  Such  an  error  will  not  work  a  reversal  of 
a  case.  Vulcan  Iron  Works  Co.  v.  Electric,  etc.,  Min.  Co., 
supra,  and  cases  cited. 

Finally,  appellant  insists  that  the  court  erred  in  overruling 
the  several  specifications  of  its  motion  to  modify  the  judg- 
ment. These  several  assigned  errors  present  in  a  diflPerent 
form  questions  already  considered,  and  for  the  reasons 
herein  indicated  in  discussing  the  other  errors  relied  on  we 
think  no  reversible  error  is  presented  by  any  of  the  several 
specifications.  We  find  no  reversible  error  in  the  case  and 
are  of  the  opinion  that  the  judgment  of  the  lower  court 
was  authorized  both  by  the  evidence  and  the  law. 

Judgment  affirmed. 

Note.— Reported  in  99  N.  E.  508.  See,  also,  under  (2)  31  Cyc. 
358;  (5)  38  Cyc.  1986;  (6)  23  Cyc.  784;  (10)  23  Cyc.  845;  (11)  3 
C?yc.  242;  (12)  38  Cyc.  1411.  As  to  nttnc  pro  tunc  entries  of  Judg- 
ment, see  4  Am.  St.  828.  As  to  the  tacts  or  conditions  that  render 
a  Judgment  voidt  see  20  Am.  St  78.  Afi  to  injunction  against  exe- 
cution sale  generally,  see  111  Am.  St.  97.  As  to  stay,  otherwise  than 
statutory,  of  execution  and  wkat  court  may  direct,  see  127  Am. 
St  712. 
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Park  v.  Morgan. 

[No.  7,S23.     Filed  February  18,  19ia] 

1.  Injunction. —  GloHng  Passtcay. —  Complaint. —  Sufficiency, —  A 
complaint  to  enjoin  defendant  from  closing  a  pass  way,  from 
which  It  is  apparent  that  no  prescriptive  right  exists  in  the  ease- 
ment claimed,  and  which  alleges  that  defendant,  with  the  consent 
of  his  son,  who  was  then  the  owner  of  the  land  now  owned  by 
plaintiff,  opened  the  passway  in  lieu  of  another  which  had  been 
purchased  by  a  remote  grantor,  and  had  since  kept  the  same 
open  as  a  passway  from  the  land  now  owned  by  plaintiff  to  the 
public  highway,  but  that  defendant  is  now  threatening  to  and 
will  close  same  unless  restrained  from  doing  so,  does  not  show 
a  right  of  action  in  favor  of  plaintiff,    p.  478. 

2.  Injunction. — Closing  Passway. — RigJit  to  Relief. — An  action 
to  enjoin  the  closing  of  a  passway  cannot  be  maintained  where 
it  does  not  appear  from  the  complaint  that  plaintiff  has  any  right 
therein  that  is  about  to  be  invaded,    p.  479. 

Prom  Morgan  Circuit  Court;  Henry  C.  Bamett,  Special 
Judge. 

Action  by  Sarah  B.  Morgan  against  William  P.  Park. 
From  a  judgment  for  plaintiff,  the  defendant  appeals.  Re- 
versed. 

McNutt  &  Bain  and  E,  K.  Thomas,  for  appellant. 
James  M.  Bishop  and  D.  E,  Waison,  for  appellee. 

Adams^  J. — Judgment  was  rendered  for  appellee  in  this 
action,  restraining  and  enjoining  appellant  from  closing  or 
in  any  manner  interfering  with  appellee's  use  of  a  certain 
passway  over  the  lands  of  appellant,  and  declaring  said 
passway  to  be  a  permanent  easement. 

The  first  error  assigned  calls  in  question  the  sufficiency 

of  the  complaint  to  state  a  cause  of  action.    The  complaint 

alleges  that  appellee  is  the  owner  of  a  certain  forty- 

1.    acre  tract  of  land,  which  lies  about  one-fourth  of  a 

mile  north  of  the  Mooresville  and  Waverley  gravel 

road;   that  appellee  cannot  reach   said  highway  without 
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going  over  the  lands  of  appellant  or  the  lands  of  one  Car- 
penter. It  is  further  averred  **that  more  than  25  years 
ago  the  plaintiff's  grantor  purchased  a  passway  over  the 
lands  of  said  Carpenter,  and  a  few  feet  west  of  where  it  is 
now  located,  to  said  highway,  and  the  said  grantpr  con- 
tinued to  use  the  same  as  a  means  of  ingress  and  egress  until 
the  real  estate  now  owned  by  plaintiff,  as  aforesaid,  was  pur- 
chased by  a  son  of  the  defendant,  which  occurred  in  the 
year  1892,  when  the  defendant  changed  said  passway  from 
the  lands  of  Carpenter  across  the  fence  onto  his  own  land, 
by  and  with  the  consent  of  said  son,  who  is  a  grantor  of  this 
plaintiff,  and  said  passway  has  ever  since  been  maintained 
and  used  as  a  passway  by  the  owners  of  said  real  estate  up 
to  the day  of  1908  without  objection,  and  as  a  pass- 
way  from  the  land  now  owned  by  plaintiff  to  said  public 
highway." 

The  passway  claimed  is  particularly  described  in  the  com- 
plaint, and  it  is  averred  that  appellant  is  threatening  to 
close  the  same,  and  will  do  so  unless  restrained  by  the  court. 

It  is  apparent  that  no  prescriptive  right  is  shown  in  the 
easement  claimed.  The  possession  and  use  of  the  way  does 
not  appear  to  have  been  adverse,  under  claim  of  right,  or 
for  a  sufficient  length  of  time  to  ripen  into  absolute  right. 
Nor  does  the  averment  that  appellant  in  1892  changed  the 
way  from  the  Carpenter  lands  to  his  own,  with  the  consent 
of  his  son,  make  the  complaint  good.  Had  appellant  sold  a 
right  of  way  on  his  own  lands,  and  subsequently  changed 
the  same  to  another  part,  with  the  consent  of  the  owner  of 
the  easement,  a  different  case  would  be  presented.  But  it 
is  not  shown  by  what  authority  appellant  presumed  to  close 
up  the  way  on  the  Carpenter  lands,  or  that  there  was  any 
agreement  that  the  new  way  was  to  pass  by  virtue  of  the 
consideration  moving  for  the  old  way.  In  short,  it  does  not 
appear  from  the  averments  of  the  complaint  that 

2.  appellee  had  any  right  that  waa  about  to  be  invaded, 
and  was,  therefore,  not  entitled  to  the  relief  de- 
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manded.  The  court  erred  in  overruling  appellant's  de- 
nmrrer  to  the  complaint.  Smith  v.  Miller  (1909),  44  Ind. 
App.  168,  170,  88  N.  E.  859. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
Morgan  Circuit  Court,  with  instructions  to  sustain  appel- 
lant's demurrer  to  the  complaint. 

Noi-E.— Reiwrted  in  100  N.  E.  861.  See,  also,  under  (1,  2)  22 
Oyc.  926.  As  to  easements,  and  whether  they  may  be  acquired  by 
oi)eration  of  the  statute  of  limitations,  see  11  Am.  Dec.  663.  As 
to  the  necos.«(ity  of  something  more  than  mere  nonuser  to  extinguish 
easement,  see  14  Am.  St.  282. 


Marion  Iron  and  Brass  Bed  Company  v.  The  Em- 
pire State  Surety  Company. 

[No.  7,898.    Filed  February  18,   1913.] 

1.  Bonds. — Fidelity  Bonds, — Conditions  in  AppHoaUon.—Breach. — 
Effect. — Where  a  bond  to  secure  an  employer  against  embezsKle- 
ment  by  a  sales  manager,  was  issued  by  a  surety  company  on 
such  employer's  representation  in  the  application  that  daily  re- 
ports and  monthly  statements  would  he  required  of  such  man- 
ager, and  that  a  representative  would  check  up  his  accounts, 
such  representations  were  conditions  precedent,  a  breach  of 
which  would  prevent  a  recovery  on  the  bond,  In  the  absence  of  a 
waiver  thereof  by  the  surety,    p.  484. 

2.  Bo?iDS. — FiflcUtij  Bonds. — Liability, — Estoppel, — Failure  to  Re- 
turn Premium. — A  surety  company  is  not  estc^ped,  by  failure  to 
return  premium,  from  setting  up  the  defense  of  forfeiture  of  a 
l)ond  securing  nn  employer  against  embezzlement  by  his  sales 
manager,  occasioned  by  the  employer's  breach  of  conditions  bind- 
ing him  to  require  such  manager  to  furnish  daily  reports, 
monthly  statements,  etc.,  where  the  bond  was  valid  and  In  force 
when  issued,     p.  484. 

3.  Bonds. — Fidelity  Bonds. — Breach  of  Conditions. — Forfeiture, — 
Waiver, — The  right  of  a  surety  company  to  declare  the  forfeiture 
of  a  bond,  executed  to  secure  an  employer  against  embezzlement 
by  his  employe,  because  of  the  employer's  breach  of  conditions 
binding  him  to  require  the  employe  to  furnish  dally  reports, 
monthly  statements,  etc,,  is  not  waived  by  the  company's  re- 
quest for  the  prosecution  of  the  defaulting  employe,  in  the  ab- 
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sence  of  a  showing;  that  It  knew  of  such  breaches  by  the  employer 
prior  to  the  time  of  requesting  the  prosecution  of  such  employe, 
p.  487. 

Prom  Grant  Circuit  Court ;  H.  J.  PaiUus,  Judge. 

Action  by  the  Marion  Iron  and  Brass  Bed  Company 
against  The  Empire  State  Surety  Company.  From  a  judg- 
ment for  defendant,  the  plaintiff  appeals.    Affirmed. 

• 

J.  F.  Charles,  for  appellant. 

Bamberger  &  Feibleman  and  Stein,  Mayer  c6  Stein,  for 
appellee. 

Shea,  J. — ^Action  by  appellant  against  appellee  on  a 
surety  bond  executed  by  the  latter,  for  damages  sustained  by 
appellant  through  dishonesty  and  infidelity  of  its  employe 
indemnified  thereby.  The  complaint  was  in  one  paragraph. 
Appellee  answered  in  two  paragraphs;  the  first  a  general 
denial,  and  the  second  setting  up  an  affirmative  defense. 
A  demurrer  to  the  second  paragraph  of  appellee's  answer 
was  overruled,  and  appellant  then  filed  a  reply  thereto  in 
general  denial.  The  cause  was  submitted  to  the  court  for 
trial,  and  a  special  finding  of  facts  was  made  and  conclu- 
sions of  law  stated  thereon.  Appellant  excepted  to  the  con- 
clusions of  law,  and  filed  a  motion  requesting  the  court  to 
restate  same,  which  motion  was  overruled,  and  judgment 
rendered  in  favor  of  appellee. 

The  errors  assigned  are  :  (1)  the  overruling  of  the  de- 
murrer to  the  second  paragraph  of  appellee's  answer;  (2) 
the  court  erred  in  its  conclusions  of  law  on  the  facts  specially 
found;  (3)  the  overruling  of  appellant's  motion  requesting 
the  court  to  restate  its  conclusions  of  law;  (4)  the  court 
erred  in  rendering  judgment  for  appellee. 

In  substance,  the  complaint  alleges  that  appellant  had  in 

its  employ  George  H.  Besancon,  an  agent  located  in  Los 

Angeles,  California^  who  represented  it  as  its  sales  manager 

in  California,  and  who  was  charged  with  the  duty  of  selling 

Vol.  52—31- 
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appellant's  goods  and  remitting  to  it  money  received  on 
account  thereof.  Appellant  on  November  15,  1906,  pur- 
chased and  paid  for  a  certain  indemnifying  bond,  securing 
it  from  loss  on  account  of  any  embezzlement  or  misappro- 
priation of  its  funds  by  said  California  agent.  Certain 
breaches  of  said  bond,  aggregating  the  sum  of  $933.30,  are 
set  out  in  the  complaint.  There  is  no  dispute  as  to  the  exe- 
cution of  the  bond,  the  defalcation  of  the  agent,  nor  that 
the  bond  was  in  force  at  the  time  of  the  defalcation. 

Appellant  insists  that  error  was  committed  by  the  court 
in  overruling  the  demurrer  to  the  second  paragraph  of  ap- 
pellee's answer,  and  on  the  determination  of  this  question 
this  action  must  be  decided. 

The  averments  of  this  paragraph  are,  in  substance,  as  fol- 
lows: Appellee  admits  the  execution  of  the  contract  on 
November  15,  1906,  and  its  extension  until  November  15, 
1908,  as  shown  by  the  complaint ;  that  on  October  24,  1906, 
at*the  time  the  execution  of  the  bond  was  under  considera- 
tion, it  submitted  to  appellant  certain  questions  in  writing, 
the  answers  to  which  were  to  be  taken  as  conditions  pre- 
cedent, and  as  a  basis  of  the  bond  applied  for  or  any  continua- 
tion thereof;  that  the  answers  returned  by  appellant  were 
for  the  purpose  of  inducing  appellee  to  execute  the  obliga- 
tion in  suit,  and  relying  on  the  same  and  believing  them  to 
be  true,  appellee  did  execute  the  bond.  These  questions 
and  answers  were  by  the  agreement  of  both  parties  made 
conditions  precedent ;  that  they  are  warranties,  and  entered 
into  and  became  a  part  of  the  contract  sued  on.  It  is  averred 
that  appellant 's  business  is  carried  on  in  the  city  of  Marion. 
Indiana,  and  that  it  had  a  salesman  in  Los  Angeles,  Cali- 
fornia, one  Oeorge  H.  Besancon,  who  had  charge  of  its 
property  and  eflFects  in  that  city ;  that  among  certain  condi- 
tion specified  in  the  bond  was  the  following:  *'No.  5.  The 
business  of  the  Employer  shall  continue  to  be  conducted, 
and  the  duties  of  the  Employe  shall  remain,  in  accordance 


NOVEMBER  TERM,  1912.  483 

Marion,  etc.,  Bed  Co.  r.  Empire  State  Surety  Co. — ;j2  Ind.  App.  480. 

with  the  written  statements  made  by  the  Employer  to  the 
Surety  relative  thereto,  and  the  Sui'ety  may  at  any  time 
either  before  or  after  loss  inspect  the.  Employe's  books, 
papers  and  accounts. ' '  Among  the  questions  which  formed 
a  basis  for  the  execution  of  the  contract  are  the  following: 
**  (11)  To  whom  and  how  frequently  will  he  account  for  the 
handlings  of  funds  and  securities  ?  A.  Send  in  cash  each  day 
and  makes  monthly  reports  of  stock.  (12)  What  means 
will  you  use  to  ascertain  whether  his  accounts  are  correct  ? 
A.  Send  our  own  representative  from  Marion  to  check  up 
each  day  and  do  all  our  shipping.  How  frequently  will 
they  be  examined  Y  A.  He  will  remain  in  Oakland.  His 
name  is  Frank  Bethel,  of  this  city."  It  is  averred  that 
these  questions  and  answers  were  conditions  precedent  to 
said  obligation,  and  a  warranty  that  appellant  would  re- 
quire its  agent  and  accountant,  Frank  Bethel,  to  remain  in 
Oakland  and  daily  check  up  the  accounts  of  saaid  Besancon, 
and  do  all  of  its  shipping;  that  appellant  wholly  failed 
and  neglected  to  have  said  Bethel  do  this,  and  for  six  months 
after  the  extension  of  the  obligation  he  made  no  examina- 
tion of  said  agent's  cash  account,  did  no  shipping  for  ap- 
pellant, and  the  agreement  that  he  should  do  so  was  by 
appellant  wholly  abandoned  and  neglected;  that  no  daily 
account  of  the  cash  of  said  agent  was  ever  taken  by  appel- 
lant ;  that  it  permitted  him  to  do  all  of  his  own  shipping,  and 
took  no  steps  to  examine  his  accounts  or  ascertain  the 
amount  of  cash  or  stock  on  hand;  that  immediately  on  the 
execution  of  the  obligation  sued  on,  appellant  wholly  aban- 
doned the  proposed  and  agreed  method  of  conducting  its 
business,  and  left  the  agent  to  his  own  procedure;  that 
during  the  time  of  the  failure  of  appellant  to  carry  out 
and  perform  its  part  of  the  agreement,  the  agent's  defalca- 
tion occurred ;  that  appellee  had  no  knowledge  thereof,  but 
relied  wholly  on  appellant's  written  condition  and  war- 
ranty, and  that  the  failure  to  carry  on  its  business  in  ac- 
cordance therewith  contributed  to  and  caused  the  defalca- 
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tion ;  that  by  reason  of  such  failure,  appellant  violated  the 
obligation  sued  on,  and  ought  not  to  recover;  that  appellant 
represented  by  said  answers  that  Besancoti  would  receive  a 
salary  or  commission  of  $750  per  month  during  the  term  of 
his  employment,  which  would  be  paid  the  first  day  of  each 
month,  and  these  conditions  were  made  warranties  under 
and  by  virtue  of  the  application  and  bond ;  that  appellant 
failed  to  pay  Besancon  said  sum,  under  said  warranty,  and 
by  reason  thereof  cannot  recover. 

A  consideration  of  the  general  legal  propositions  pre- 
sented,  and  an  application  of  the  principles  to  the  ques- 
tions in  this  case,  will  very  much  shorten  this  opinion. 

It  is  insisted  by  appellee  that  the  questions  and  answers 
set  out  in  the  second  paragraph  of  answer  present  a  condi- 
tion precedent,  and  an  obligation  and  warranty  that 

1.  the  matters  and  things  therein  set  out  would  be  ful- 
filled, and  that  the  failure  so  to  do  avodded  the  legal 

liability  of  appellee  on  said  bond.  There  is  no  serious  con- 
tention that  there  was  a  compliance  with  said  conditions. 
Daily  reports  were  not  furnished,  monthly  statements  were 
not  furnished,  and  an  agent  of  appellant  was  not  on  the 
ground  supervising  the  business.  Unless  there  has  been  a 
waiver  of  said  breach,  or  some  failure  on  the  part  of  ap- 
pellee changing  thje  legal  status,  these  must  be  held  to  be 
conditions  precedent,  to  the  fulfillment  of  which  appellant 
was  bound  before  it  could  recover. 

Appellant  argues  (1)  that  the  band  was  valid  and  in  force 
when  issued;  (2)  that  appellee  is  estopped  from  setting  up 
the  defense  of  forfeiture  on  account  of  such  breaches,  since 
it  has  not  returned  the  premium  received  since  the  delivery 
of  the  bond. 

As  to  the  first  proposition,  there  is  no  division  of  opinion. 

To  the  consideration  of  the  second,  therefore,  we  will  give 

attention.     When  and  under  what  circumstances  is 

2.  it  necessary  for  the  insurer  to  tender  back  the  premi- 
um before  it  can  maintain  the  defense  herein  set  out? 
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The  application  of  the  doctrine  of  estoppel  to  this  case, 
especially,  would  seem  to  impose  an  iindue  burden  on  ap- 
pellee. The  precaution  was  resorted  to  to  impose  on  appel- 
lant certain  careful  business  obligations  in  connection  with 
its  agent  indemnified.  Those  promises  made  by  appellant 
were  in  no  sense  unreasonable,  and  imposed  no  undue  hard- 
ship or  duty  on  it,  simply  wise,  sensible  business  precautions. 
It  and  it  alone  had  knowledge  as  to  whether  those  obliga- 
tions were  fulfilled.  Appellee  in  this  case  had  no  knowl- 
edge, in  so  far  as  the  record  discloses,  of  any  misconduct  on 
the  part  of  Besancon,  until  a  demand  was  made  on  it  to 
respond  in  damages  for  the  alleged  loss  sustained  by  appel- 
lant. Under  such  conditions,  it  is  the  judgment  of  this 
c(mrt  that  the  policy  having  taken  effect,  the  insured  is  not 
entitled  to  a  return  of  the  premium,  as  in  such  cases  it  is 
only  when  the  policy  is  void  ab  imtio  that  the  premium 
must  be  tendered  or  returned  to  the  insured.  On  this 
proposition  the  authorities  in  this  State  seem  to  be  in  har- 
mony. In  the  case  of  Continental  Life  Ins.  Co,  v.  Houser 
(1883),  89  Ind.  258,  the  court  said:  **The  policy  was  valid 
in  its  inception,  and  there  was  for  a  time  a  risk,  and  the 
general  rule  is  that  where  the  risk  attaches  premiums  cannot 
be  recovered  from  the  company."  The  same  case,  on  a  sec- 
ond triai,  was  affirmed.  Continental  Life  his,  Co.  v.  Houser 
(1887),  111  Ind.  266,  12  N.  E.  479.  In  the  case  of 
Siandley  v.  Northwestern,  etc,  Ins.  Co.  (1884),  95  Ind.  254, 
258,  it  is  said :  '' Premiums  paid  to  secure  insurance  cannot 
be  recovered  if  the  risk  has  once  attached.  If  a  policy  is 
valid  in  its  inception,  then  the  company  cannot  be  required 
to  refund  the  premiums  received."  The  case  of  Metropolitan 
Life  Ins.  Co.  v.  McCormdck  (1898),  19  Ind.  App.  49,  49  N. 
E.  44,  65  Am.  St.  392,  is  to  the  same  effect,  also  Northwestern, 
etc.,  Assn.  v.  Bodwrtha  (1899),  23  Ind.  App.  121,  53  N.  E. 
787,  77  Am.  St.  414.  In  the  latter  case  the  application  re- 
cited that  the  insured  would  not  use  intoxicating  liquors 
thereafter.    There  was  a  breach  of  this  condition,  and  be- 
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cause  of  the  failure  of  the  insurer  to  return  the  premium, 
it  was  contebded  that  it  could  not  maintain  a  defense  of 
forfeiture.  The  couit  in  answering  this  contention  held 
that  the  company  was  not  estopped  from  maintaining  that 
the  bond  was  forfeited,  and  said  on  page  130:  ''We  are 
not  unmindful  of  the  rule  that  forfeitures  are  not  favored 
in  law,  and  that  the  insurance  company  is  asking  the  en- 
forcement of  a  rule  which  is,  ordinarily,  a  harsh  one,  while 
it  retains  the  premiums  for  which  the  insurance  was  carried. 
But  the  courts  do  declare  forfeitures  when  the  insurer  is 
clearly  entitled  thereto. ' ' 

In  the  case  of  Medley  v.  Oerman  Alliance  Ins.  Co.  (1904), 
55  W.  Va.  342,  367,  47  S.  E.  101,  2  Ann.  Cas.  99,  the  court 
said:  ''Nor  is  there  any  evidence  of  waiver  on  the  part  of 
the  company,  unless  its  failure,  or  offer,  to  return  the  premi- 
um could  so  operate,  but  it  cannot.  As  to  this  condition, 
violated  after  the  policy  became  effective  and  operative, 
the  return  of  the  premium  is  not  a  prereqtusite  to  an  as- 
sertion of  forfeiture.  It  does  not  render  the  policy  void  db 
initio.  It  is  not  cause  for  rescission,  in  the  execution  of 
which  the  parties  must  be  put  in  statu  quo,  nor  is  it  a  case 
of  the  ratification  of  an  unauthorized  contract,  made  by  an 
agent,  by  retention  of  benefits  thereunder.  If  it  were  not 
a  breach  of  a  promissory  warranty,  but  a  violation  of  a 
stipulation  as  to  a  fact  relating  to  title  or  condition  of  the 
property,  or  to  some  other  matter  affecting  the  inception  of 
the  contract,  retention  of  the  premium  might,  on  sound 
principle,  amount  to  a  waiver  of  the  breach,  for  the  ground 
of  defense  there  would  be  the  want  of  a  valid  contract  to 
start  with,  and  not  the  cessation  of  a  contract,  in  the  manner 
therein  appointed  by  the  parties  for  putting  an  end  to  it, 
after  it  has  gone  into  effect. ' ' 

In  Georgia  Home  Ins.  Co.  v.  Bosenfieid  (1899),  95  Fed. 
358,  37  C.  C.  A.  96,  the  court  held  that  if  the  risk  attached 
and  the  policy  became  void,  subsequently,  through  the  con- 
duct of  the  insured,  no  part  of  the  premium  can  be  ro- 
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covered.  See,  also,  National  Surety  Co.  v.  Schneiderman 
(1911),  49  Ind.  App.  139,  96  N.  B.  955;  Robinson  v.  Aetna 
Fire  Ins,  Co,  (1902),  135  Ala.  650,  M  South.  18;  United 
States  FideUty,  etc,  Co,  v.  Ridgley  (1903),  70  Neb.  622,  97 
N.  W.  836;  Capital  Fire  Ins.  Co,  v.  Shearwood  (1908),  87 
Ark.  326,  112  S.  W.  878 ;  Hendricks  v.  Commercial  Ins,  Co, 
(1811),  8  Johns.  (N.  Y.)  •I;  Everett-Ridley-Ragan  Co.  v. 
Traders  Ins.  Co.  (1904),  121  Ga.  228,  48  S.  E.  918,  104  Am. 
St.  99;  Joyce,  Insurance  (1897  ed.),  §§1397,  1407;  Bartlett 
V.  British  America  Asswr,  Co.  (1904),  35  Wash.  525,  77 
Pac.  812. 

We  have  carefully  examined  the  cases  cited  by  appellant 
on  this  point,  and  iSnd  they  are  easily  distinguishable  in 
their  facts  from  the  case  at  bar,  hence  the  principle  con- 
tended for  has  no  application  in  this  case. 

Appellee  requested  that  appellant  proceed  to  prosecute 

its  defaulting  employe.     It  is  now  urged  that  this  amounted 

to  a  waiver  of  the  forfeiture.    This  involves  an  ex- 

3.  amination  of  the  record  to  determine  the  facts  in  con- 
nection herewith.  The  application  was  signed  and 
delivered  October  23,  1906.  The  first  bond  was  executed 
November  15,  1906,  and  remained  in  force  one  year.  A 
renewal  certificate  was  issued  November  4,  1907,  under 
which  the  bond  continued  in  force  until  November  15,  1908. 
The  loss  occurred  after  November  15,  1907,  and  before  June 
26,  1908.  Appellant  notified  appellee  of  the  defalcation 
July  15,  1908.  On  December  7,  1908,  appellee  wrote  ap- 
pellant stating  that  it  desired  the  arrest  and  prosecution  of 
Besancon  for  the  larceny  and  embezzlement  charged. 

There  is  no  evidence  to  show  that  appellee,  prior  to  the 
date  requesting  the  prosecution  of  Besancon,  had  any  knowl- 
edge that  appellant  had  been  guilty  of  the  breaches  herein 
charged,  and  the  special  findings  of  the  court  do  not  show 
that  appellee  had  any  knowledge  on  this  question.  It  is 
therefore  the  opinion  of  this  court  that  there  was  no  waiver 
of  appellee's  rights  shown  by  the  evidence  in  this  case,  and 
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it  cannot  be  said  to  have  been  estopped,  because  no  mis- 
leading act  on  its  part  is  charged  or  proved.  Traders  Ins. 
Co.  V.  Cassell  (1900),  24  Ind.  App.  238,  56  N.  E.  259; 
Northern  Assur.  Co,  v.  Orand  View  Bldg.  Assn.  (1902),  183 
U.  S.  308,  22  Sup.  Ct.  133,  46  L.  Ed.  213;  Sun  Life  Ins.  Co. 
V.  United  States  Fidelity,  etc.,  Co.  (1902),  130  N.  C.  129.  40 
S.  E.  975 ;  TJynted  States  Fidelity,  etc.,  Co.  v.  Ridgley,  supra; 
Everett-Ridley-Ragan  Co.  v.  Traders  Ins.  Co.,  supra;  Georgia 
Home  Ins.  Co.  v.  Rosenfield,  supra;  Oibson  Electric  Co.  v. 
Liverpool,  etc.,  Ins.  Co.  (1899),  159  N.  Y.  418,  54  N.  B.  23; 
Cooley,  Briefs  on  Ins.  2467;  Elliott,  Insurance  (1907  ed.) 
§177;  Bartlett  v.  British  America  Assur.  Co.,  supra. 

The  demurrer  to  the  second  paragraph  o£  appellee's  an- 
swer was  properly  overruled.  The  court  did  not  err  in  its 
conclusions  of  law. 

Judgment  aflSrmed. 

Note.— Reported  in  100  N.  B.  882.  See,  also,  uuder  (1)  19  Oyc, 
521,  523.  As  to  whether  employer's  lack  of  dlligeDce  operates  to 
release  a  fidelity-bond  surety,  see  100  Am.  St  787. 


Fuller  v.  Fuller. 

[No.   7,S32.     Filed  February   19,   1913.] 

1.  Appeal. — Weight  of  Evidence. — Statutes. — Where  the  evidence 
on  which  the  finding  of  the  trial  eoort  rests  consists  in  whole 
or  In  part  of  oral  testimony,  §698  Bums  1908,  Acts  1903  p.  3as 
providing:  that  in  causes  not  triable  by  Jury,  the  court  on  appeal 
shall  weigh  the  evidence,  etc.,  does  not  apply,  even  though  the 
cause  was  not  triable  by  jury.    p.  488. 

2.  Appeal. — Review. — Evidence. — 'Findings. — On  appeal  the  court 
will  not  weigh  conflicting  evidence  consisting  of  oral  testimony, 
but  will  consider  only  that  which  is  favorable  to  the  finding  In 
determining  the  sufllciency  of  the  evidence  to  support  same, 
p.  490. 

3.  Appeal. — Review. — Evidence. — Findings. — Where  there  is  some 
evidence  to  justify  a  finding  of  the  trial  court,  such  finding  is 
sustained  by  sufficient  evidence,    p.  490. 

4.  Pleading. — Complaint. — General  Denial. — The  general  denial 
puts  in  issue  every  material  allegation  of  the  complaint    p.  490. 

5.  Vendor  and  Purchaser. — Vendor's  Lien. — Issues. — Evidence. — 
In  an  action  to  enforce  a  voidor's  lien,  the  plaintiff,  nnier  the 
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Issues  formed  by  the  general  denial,  must  prove  that  the  vendee 
Is  still  Indebted  for  some  part  of  the  purchase  price,    p.  490. 

6.  Etidence. — Admissions. — Testimony  in  Another  Action. — Testi- 
mony of  a  party,  given  in  another  action,  is  admissible  as  an 
admission,    p.  491. 

7.  Appeal. — Review. — Objections  to  Evidence. — Availability. — Ob- 
jections to  evidence,  which  do  not  state  the  grounds  on  which 
they  are  based,  are  unavailing  on  appeal,    p.  491. 

From  Fulton  Circuit  Court;  Enoch  MyerSy  Special 
Judge. 

Action  by  Major  Puller  against  Mary  Fuller.  From  a 
judgment  for  defendant,  the  plaintiff  appeals.    Affirmed. 

Rowley  &  Mattice  and  /.  Conner,  for  appellant. 
Montgomery   &   Emmons   and   Holman,    Stephenson   cfe 
Bryant,  for  appellee. 

Laiby,  J. — As  disclosed  by  the  record  in  this  case,  appel- 
lee is  the  daughter-in-law  of  appellant,  being  the  widow  of 
his  deceased  son,  Arthur  C.  Fuller.  In  the  lifetime  of 
Arthur  C.  Fuller,  appellant  conveyed  to  him  a  farm  of 
eighty  acres  in  Fulton  county,  Indiana,  which  was  devised 
by  Arthur  C.  Fuller  to  appellee.  The  action  was  brought 
by  appellant  to  enforce  a  vendor's  lien  against  this  real 
estate  in  the  hands  of  appellee,  for  $1,400  and  interest  as  the 
unpaid  purchase  price  of  the  land. 

Appellee  filed  three  paragraphs  of  answer.  The  first  was  a 
general  denial,  the  second  set  up  the  statute  of  limitations, 
and  the  third  was  an  answer  of  former  adjudication.  There 
was  a  general  finding  and  judgment  for  appellee.  The  only 
error  assigned  in  this  court  is  the  action  of  the  trial  court 
in  overruling  appellant's  motion  for  a  new  trial. 

The  first  question  presented  under  this  assignment  relates 

to  the  suflSciency  of  the  evidence  to  sustain  the  finding. 

As  this  is  a  case  not  triable  by  a  jury,  we  are  asked 

1.     by  appellant  to  consider  and  weigh  the  evidence  given 

in  the  cause  and  to  give  judgment  according  to  the 

clear  weight  of  such  evidence,  as  provided  by  §8  of  an  act 
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concerning  proceedings  in  civil  cases,  approved  March  9, 
1903  (Acts  1903  p.  338,  §698  Burns  1908).  It  has  fre- 
quently been  decided  by  this  court  and  the  Supreme  Court 
that  this  statute  does  not  apply  to  cases  where  the  evidence 
on  which  the  finding  of  the  trial  court  rests  consists  in 
whole  or  in  part  of  oral  testimony  of  witnesses  delivered  at 
the  trial.  Karges  Furmture  Co,  v.  Amalgaynated,  etc., 
Union  (1905),  165  Ind.  421,  75  N.  E.  877,  2  L.  R.  A.  (N.  S.) 
788,  6  Ann.  Cas.  829;  Hudelson  v.  Hudelson  (1905),  164 
Ind.  694,  74  N.  E.  504;  Maitland  v.  Reed  (1906),  37  Ind. 
App.  469,  77  N.  E.  290. 

As  the  evidence  in  this  case  consists  largely  of  oral  testi- 
mony, we  are  governed  by  the  well-settled  rule  which  for- 
bids a  court  on  appeal  to  weigh  conflicting  evidence. 

2.  We  can  consider  only  the  evidence  favorable  to  the 
finding,  and  if  there  is  some  evidence  tending  to  sup- 
port it  in  every  essential,  it  must  be  permitted  to  stand,  re- 
gardless of  evidence  to  the  contrary.  Klein  v.  Ninde  (1910), 
45  Ind.  App.  672,  91  N.  E.  611;  Schmidt  v.  Zahrndt  (1897), 
148  Ind.  447,  47  N.  E.  335. 

There  were  three  issues  of  fact  formed  by  the  plead- 

3.  ings  and  submitted  to  the  court  for  trial.  If  there  is 
some  evidence  to  justify  a  finding  in  favor  of  defend- 
ant on  any  one  of  these  issues,  such  finding  is  sustained  by 
sufiicient  evidence.  It  seems  to  be  conceded  by  both  parties 
to  this  appeal  that  no  evidence  was  introduced  to  sustain  the 
second  paragraph  of  answer  setting  up  the  statute  of  limi^ 
tations.  The  finding  cannot,  therefore,  rest  on  this  ismie. 
But  it  is  contended  by  appellee  that  there  is  evidence  to  sus- 
tain the  finding  on  both  of  the  other  issues  tendered  by  tLe 
pleadings. 

The  general  denial  put  in  issue  every  material  al- 

4.  legation  of  the  complaint.    Under  the  averments  of 
the  complaint,  as  one  of  the  facts  authorizing  a  re- 

5.  eovery,  it  was  necessary  for  plaintiff  to  prove  by  a 
preponderance  of  the  evidence  that  Arthur  C.  Puller 
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at  the  time  of  his  death  was  indebted  to  plaintiff  in  some 
amount,  as  the  purchase  price  of  the  lands  conveyed  to  Ar- 
thur C.  Fuller  by  plaintiff.  On  this  issue  the  evidence  is 
conflicting,  and  justifies  a  finding  in  favor  of  defendant. 

In  view  of  the  conclusions  we  have  reached,  we  need  not 
consider  or  decide  whether  the  evidence  in  the  record  is  suf- 
ficient to  sustain  the  answer  of  former  adjudication. 

Appellant  also  complains  of  the  ruling  of  the  trial  court 
in  permitting  the  witness  C.  K.  Bitters,  the  ofl&cial  court  re- 
porter, to  testify  as  to  statements  made  by  appellant 

6.  while  testifying  in  another  action  to  which  he  was  a 
party.    We  think  that  the  evidence  was  admissible  as 

an  admission  of  the  plaintiff ;  but  in  any  event,  no  available 

objection  to  its  decision  was  interposed  in  the  trial  court. 

An  objection  to  evidence  which  does  not  state  the 

7.  grounds  on  which  such  objection  is  based  is  unavail- 
ing.   Russell  V.  Branham  (1846),  8  Blackf.  277 ;  City 

of  Delphi  V.  Lowery  (1881),  74  Ind.  520,  39  Am.  Rep.  98. 
Objections  were  made  to  several  questions,  but  in  only  one 
instance  waa  the  ground  of  objection  stated,  and  in  that 
instance  the  answer  was  not  prejudicial  to  appellant. 

Appellant  has  presented  no  error  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

Note. — Reported  in  100  N.  B.  860.  See,  also,  under  (1,  2,  3)  3 
Cyc.  360;  (4)  31  Cyc.  «3S7;  (5)  30  Cyc.  1868;  (6)  16  Cyc.  070;  (7) 
38  Cyc.  1378.  As  to  extent  to  which  the  vendor's  lien  is  recognized 
in  America,  see  127  Am.  St.  873.  As  to  admissibility  of  testimony 
given  by  party  in  another  action,  see  91  Am.  St  103. 


492  APPELLATE  COURT  OF  LNDIAXA, 

Tenn,  etc.,  Plate  Glass  Co.  r.  Poling — ^52  Ind.  App.  492. 


Penn  American  Plate  Glass  Company  v.  Poling, 

Administratrix. 

[Xo.  7,«si.     Filed  December  10,  1912.     Transfer  denied  February 

19,  1913.] 

1.  Appeal. — Term-time  Appeal. — Bond, — Approval,  of  Surety. — The 
failure  to  name  and  approve  sureties  on  an  appeal  bond  duriui; 
the  term  at  which  tlie  final  judgment  was  rendered,  Is  an  omis- 
sion of  a  necessary  step  to  be  taken  in  order  to  perfect  a  term- 
time  appeal,  under  §079  Bums  1908,  §638  R.  S.  1881.  providing; 
tbat  when  an  appeal  is  taken  during  the  term  at  which  the  judg- 
ment is  renderetl,  it  shall  operate  as  a  stay  of  all  further  prcv 
ceedings  on  the  judgment,  upon  an  appeal  bond  being  filed  by 
appellant,  with  such  penalty  and  surety  as  the  court  shall  ap- 
prove, and  within  such  time  as  it  shall  direct,  and  requires  a  dis- 
missal of  the  appeal  unless  it  has  been  perfected  as  a  vacation 
appeal,    p.  403. 

2.  Appeal.  —  Temi'-tiwc  Appeal.  —  BotnK  —  Approval  of  Surety.  — 
Wairer. — ^The  requirement  that,  to  i^erfect  a  term-time  appeal 
under  §($79  Burns  1908,  §638  R.  S.  1881,  the  sureties  on  the  bond 
must  be  named  and  approved  by  the  court  during  the  term  at 
which  the  final  judgment  is  rendered.  Is  not  waived  by  appellee's 
failure  to  object  to  the  order  fixing  the  penalty  without  narains: 
the  sureties.  Price  v.  Huddleston  (1905),  36  Ind.  App.  450,  and 
YanthiH  v.  Kemp  (1907),  40  Ind.  App.  649,  overruled,    p.  494. 

From  Tipton  Circuit  Court ;  Leroy  B.  Nash,  Judge. 

Action  by  Anna  B.  Poling,  administratrix  of  the  estate  of 
Henry  E.  Poling,  deceased,  against  the  Penn  American  Plate 
Glass  Company.  Prom  a  judgment  for  plaintiff,  the  defend- 
ant appealed  and  on  June  30, 1911,  the  appeal  was  dismissed 
per  curiam,  and  thereafter  a  petition  for  a  rehearing  was 
granted.    Appeal  dismissed, 

John  W.  Loveft  and  G.  B.  Slaymakery  for  appellant. 
Kittinger  dk  Diven,  for  appellee. 

Adams,  J. — Motion  by  appellee  to  dismiss  this  appeal,  on 
the  ground  that  appellant  has  not  complied  with  the  stat- 
ute authorizing  a  term-time  appeal  and  has  failed  to  perfect 
a  vacation  appeal. 
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The  record  discloses  that  on  January  15,  1910,  and  at  the 
November,  1909,  term  of  the  Tipton  Circuit  Court,  a  judg- 
ment was  rendered  against  appellant  and  in  favor  of  appel- 
lee. Appellant  prayed  an  appeal  to  this  court,  which  was 
granted,  and  the  penalty  of  the  appeal  bond  was  fixed  at 
$3,000,  with  sureties  to  be  approved  by  the  court,  and  ninety 
days  given  within  which  to  file  said  bond.  On  April  13, 
1910,  and  at  the  February,  1910,  term  of  said  court,  appel- 
lant filed  its  appeal  bond  in  the  sum  of  $3,000,  with  the  Na- 
tional Surety  Company  as  surety  thereon,  which  bond  on 
said  last  date  was  approved  by  the  court. 

There  is  no  claim  that  this  is  a  vacation  appeal,  but,  on 

the  contrary,  it  is  insisted  that  the  proceedings  had  in  the 

court  below  were  in  substantial  compliance  with  §679 

1  Bums  1908,  §638  R.  S.  1881,  the  statute  governing 
term-time  appeals.  This  section  is  in  part  as  fol- 
lows: **When  an  appeal  is  taken  during  the  term  at  which 
the  judgment  was  rendered,  it  shall  operate  as  a  stay  of  all 
further  proceedings  on  the  judgment,  upon  an  appeal-bond 
being  filed  by  the  appellant,  with  such  penalty  and  surety 
as  the  court  shall  approve,  and  within  such  time  as  it  shall 
direct.*'  It  clearly  appears  that  all  the  provisions  of  this 
statute  were  complied  with  except  one — ^the  sureties  were 
not  named  and  approved  during  the  term  at  which  the 
judgment  was  rendered.  Failure  to  name  and  approve 
sureties  on  a  bond  of  this  character  during  such  term  has 
been  held  to  be  an  omission  of  one  of  the  necessary  steps  to 
be  taken  in  order  to  effect  a  term-time  appeal. 

In  Michigan  MxU.  Life  his.  Co,  v.  Frankel  (1898),  151 
Ind.  534,  537,  50  N.  E.  304,  the  court  said:  *'The  statute 
provides  the  steps  which  must  be  taken  in  order  to  effect  a 
term-time  appeal,  and  thereby  relieve  the  appellant  from 
gixjng  the  notice  required  by  law  in  vacation  appeals.  The 
penalty  of  the  appeal  bond  must  be  fixed  and  the  surety 
named  and  approved  by  the  court  during  the  term  at  which 
the  final  judgment  is  rendered,  and  the  bond,  conditioned  ac- 
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cording  to  law,  must  be  filed  within  the  time  directed  by 
the  court." 

In  Ashley  v.  Henderson  (1904),  32  Ind.  App.  242,  69  N. 
E.  469,  this  court,  quoting  from  Elliott,  App.  Proc.  §246, 
said:  **To  perfect  a  term-time  appeal  the  following  steps 
must  be  taken:  '(1)  An  appeal  must  be  prayed  during 
the  terra  at  which  the  judgment  was  rendered,  and  it  must 
be  granted  during  that  term.  (2)  The  penalty  of  the  bond 
must  be  fixed  and  the  surety  named  during  the  term  at  which 
the  judgment  was  rendered.  (3)  The  bond  must  be  filed 
during  that  term  and  approved  by  the  court,  or  the  court 
must  during  that  term  fix  a  time  within  which  the  bond 
shall  be  filed,  and  it  must  be  filed  and  approved  by  the 
court  within  the  time  designated.  (4)  The  transcript  must 
be  filed  in  the  ofl5ce  of  the  Clerk  of  the  Supreme  Court  within 
sixty  days  after  the  filing  of  the  bond.'  "  See,  also.  Bus- 
kirk's  Practice  61;  2  Works'  Practice  §1088;  Thornton  & 
Ballard's  Practice  §639,  note  1;  Ewbank's  Manual  §175. 
Among  other  cases  requiring  the  sureties  to  be  named 
at  the  term  in  which  the  judgment  is  rendered  are  the 
following:  McKinney  v.  Hartman  (1896),  143  Ind.  224, 
227,  42  N.  E.  681 ;  Thompson  v.  Connecticut  MtU.  Life  Ins. 
Co.  (1894),  139  Ind.  325,  328,  38  N.  B.  796 ;  HoUoran  v.  Mid- 
land R.  Co,  (1891),  129  Ind.  274,  275,  28  N.  E.  549;  Hart- 
lep  V.  Cole  (1889),  120  Ind.  247,  251,  22  N.  B.  130. 

In  Price  v.  Huddleston  (1905),  36  Ind.  App.  450,  75  N. 

E.  972,  the  penalty  of  the  bond  was  fixed  by  the  court,  but 

the  approval  of  the  sureties  left  to  the  clerk.    Appel- 

2.  lees  were  in  court  when  the  order  was  made,  and  hav- 
ing offered  no  objection  to  the  same  as  made  were 
held  to  hav.e  waived  the  statutory  requirement. 

This  court  in  Yanthis  v.  Kemp  (1907),  40  Ind.  App.  649, 
82  N.  E.  926,  held  that  to  perfect  a  term-time  appeal  the 
same  must  be  prayed  and  granted,  the  penalty  of  the  bond 
must  be  fixed,  and  the  sureties  named  by  the  court  diunng 
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the  term  at  which  the  judgment  was  rendered.  But  the 
court  also  held  that  as  appellees  were  present  in  court  when 
the  judgment  was  rendered  and  the  appeal  granted,  and 
interposed  no  objection  tu  the  order  fixing  the  penalty,  but 
naming  no  sureties,  and  where  the  bond  was  approved  by 
the  court  at  a  subsequent  term  within  the  time  allowed,  they 
waive  the  naming  of  the  sureties  within  the  term  at  which 
the  judgment  was  rendered;  following  Price  v.  Huddlesion, 
supra. 

In  Daugherty  v.  Payne  (1911),  173  Ind.  603,  95  N.  E.  233, 
the  doctrine  of  waiver  by  failure  to  object,  as  announced  in 
Price  v.  Huddlesion,  supra,  was  held  to  be  erroneous.  Con- 
tinuing, the  court  said:  **A  party  is  not  required  to  as- 
sist his  adversary  in  perfecting  his  appeal,  and  waives 
nothing  on  that  question  by  mere  silence,  unless  he  is  re- 
quired to  speak."  It  is  said  in  Yanthis  v.  Kemp,  suprct,  and 
in  several  other  cases,  that  an  appeal  bond  is  for  the  bene- 
fit of  the  appellee.  This  is  true  to  the  extent  that  the  bond 
insures  to  appellee  the  collection  of  his  judgment ;  but,  mani- 
festly, the  bond  is  also  for  the  benefit  of  the  appellant,  in 
that  it  enables  him  to  appeal  without  notice,  and  protects 
his  property  from  seizure  and  sale,  upon  execution  pending 
a  final  determination  on  appeal. 

The  cases  of  Price  v.  Huddleston,  supra,  and  Yanthis  v. 
Kemp,  supra,  are  not  in  harmony  with  the  other  cases  herein 
cited,  and  especially  with  Daugherty  v.  Payne,  supra,  which 
is  the  latest  expression  of  the  Supreme  Court  on  this  sub- 
ject 

It  would  be  possible  to  distinguish  the  case  at  bar,  since 
the  record  does  not  show  that  appellee  was  present  in  court, 
at  the  time  the  appeal  was  prayed  and  granted,  but  this 
would  only  be  postponing  the  day  when  the  rule  must  be 
declared  and  the  confiict  in  the  cases  cleared  up.  Where  a 
question  of  practice  only  is  involved,  it  is  not  so  important 
how  the  quei^tion  is  decided,  as  that  it  should  be  decided. 
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It  is  due  to  ?im  prius  courts  and  to  the  profession  generally 
that  the  rules  of  appellate  procedure  should  not  be  left  in 
doubt  or  confusion,  and  to  that  end,  we  find  it  necessary  to 
overrule  Price  v.  Htuldleston,  supra,  and  Yanthis  v.  Kemp, 
supra,  in  so  far  as  these  cases  hold  that  an  appellee,  by  offer- 
ing no  objection  to  the  failure  of  the  court  to  name  the  sure- 
ties on  the  appeal  bond  during  the  term  at  which  the  judg- 
ment was  rendered,  shall  be  deemed  to  have  waived  the 
naming  of  such  sureties. 

In  this  case  there  was  a  failure  to  perfect  a  term-time  ap- 
peal, and  the  motion  must  be  sustained. 

Appeal  dismissed. 

Note.— Reported  in  100  N.  E.  S3.  See,  also,  under  (1)2  Cyc.  842. 


Nave  v.  Powell. 

[No.  7,175.    Filed  November  15,  1011.    Rebearln;;  deuled  March  15. 
1912.    Transfer  denied  February  19,  1913.] 

1.  Appeal. — Briefs, — Sufficiency — Statement  of  Substance  of  Plead- 
ings.— VThere  appellant  makes  ti  good  faith  effort  to  set  out  tbe 
substance  of  each  of  the  pleadings  and  gives  a  reference  to  the 
page  and  lines  of  the  record  where  the  entire  pleading  is  found. 
80  that  the  court  can  know  by  reference  to  the  brief  alone  the 
real  question  attempted  to  he  raised  as  to  the  sufficiency  of 
such  pleadings,  the  brief  is  sufficient  to  require  a  consideration 
of  such  question,    p.  498. 

2.  Sales. — Rescission. — Common  Law  Rule, — ^The  right  to  return 
a  warranted  article  and  rescind  the  contract  does  not  exist  at 
common  law,  except  in  cases  of  fraud  or  where  there  is  a  special 
contract  to  that  effect,  and  the  purchaser  Is  limited  In  his  reme<iy 
to  a  recovery  of  damages  for  the  breach  of  warranty,    p.  504. 

3.  Sales. — Warranty. — Return  of  Property  and  Rescission  of 
Cimtract. — Exclusiven^'ss  of  Remedy. — Contracts  of  sale  contain- 
ing provisions  for  the  return  of  the  property  and  a  rescission  of 
the  contract,  or  for  the  substitution  of  other  property  for  that 
Which  fails  to  comply  with  the  warranty,  are  not  treated  as  ex- 
clusive in  the.  remedy  provided,  unless  such  intention  is  clearly 
expressed  by  the  language  and  terms  of  the  warranty,    p.  506. 
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4.  Sales. — Warranty, — Breach, — Limitation  of  Remedy. — In  a  con- 
tract of  sale,  the  parties  may  provide  all  and  entire  the  remedies 
contemplated  and  agreed  upon  to  be  applied  in  the  event  of  a 
breach  of  the  warranty,  in  which  case  they  are  bound  thereby 
and  limited  to  the  remedy,  or  remedies,  so  provided,    p.  505. 

5.  Sales.  —  Warranty,  —  Construction  Against  Warrantor,  —  The 
rule,  that  an  express  w-arrauty  should  be  construed  most  strongly 
against  the  party  in  whose  interest  the  contract  was  prepared, 
applies  only  where  there  is  ambiguity  or  uncertainty  In  ascer- 
taining the  intent  of  the  parties,    p.  506. 

C.  Sales. —  Warranty. —  Construction. —  Iniention  of  Parties. —  In 
construing  an  express  warranty,  the  object  to  be  attained  is  the 
intention  of  the  parties,  and  such  intention  must  be  ascertained, 
if  possible,  by  the  language  used,  and  not  by  reading  into  it  words 
that  import  an  understanding  wholly  unintended  and  unexpressed 
when  the  contract  was  written,  but  suggested  by  some  apparent 
hardship  in  the  enforcement  thereof,    p.  506. 

7.  Sales. — Warramiy. — Construction. — ExcluMyeness  of  Remedy. — 
A  contract  of  sale,  in  which  the  seller  of  a  horse  contracted  that 
"in  the  event  the  above  named  stallion,  in  perfect  health  with 
proper  usage  ♦  ♦  ♦  does  not  get  with  foal  50  per  cent, 
♦  ♦  *  then  on  return  ♦  ♦  ♦  in  good  health  and  condition 
I  agree  to  furnish  another,"  etc.,  and  which  stated  that  should 
the  stallion  thereafter  become  injured  or  disabled  through  acci- 
dent or  disease,  the  warranty  should  be  null  and  void  and  of  no 
effect  and  all  obligations  of  the  seller  considered  fulflllod  and 
ended,  and  that  the  contract  contained  all  the  agreements  of 
warranty  connected  with  such  sale,  construed  in  its  entirety, 
limits  the  buyer's  remedy  for  a  breach  of  the  warranty,  and  an 
action  for  damages  for  such  breach  will  not  lie.    pp.  506, 508. 

8.  Contbacts. — Construction. — The  true  meaning  of  any  contract 
is  to  be  ascertained  from  a  consideration  of  all  its  provisions  in 
their  entirety,  and  not  from  a  literal  or  technical  construction 
of  any  isolated  or  special  clause,    p.  508. 

From  Miami  Circuit  Court ;  Joseph  N.  Tillett^  Judge. 

Action  by  Alton  P.  Nave  against  Oliver  M.  Powell.  From 
a  judgment  for  defendant,  the  plaintiff  appeals.    Reversed. 

Charles  R,  Milfordy  for  appellant. 
Cox  &  AiidrewSf  for  appellee. 

HoTTEL,  J. — ^Action  on  two  promissory  notes  for  $500 
each,  given  by  appellee  to  appellant  in  payment  for  a  stal- 
lion. 

Vol.  52—32 
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Numerous  pleadings^  by  way  of  special  answers  and  spe- 
cial replies  thereto  and  cross-complaints  and  special  answers 
thereto,  were  filed  in  the  case,  the  sufficiency  of  each  of 
which  was  tested  by  demurrer  by  each  party  respectively, 
and  exception  to  each  ruling  properly  saved.  The  cause  was 
tried  by  a  jury  and  resulted  in  a  verdict  for  appellee  in  the 
sum  of  $98.  A  motion  for  a  new  trial  was  filed  by  appellant 
and  overruled  by  the  court  with  exception  to  appellant. 
Prom  a  judgment  on  the  verdict  this  appeal  is  prosecuted. 

The  rulings  on  the  pleadings  adverse  to  appellant  and  the 
ruling  of  the  court  on  the  motion  for  new  trial  are  assigned 
as  errors.  These  rulings  on  the  pleadings  are  numerous,  but 
inasmuch  as  it  is  conceded  by  appellant  that  each  ruling  pre- 
sents practically  the  same  question,  viz.,  the  effect  to  be 
given  to  a  written  warranty  given  to  appellee  at  the  time 
of  said  sale  of  said  horse,  and  for  the  further  reason  here- 
inafter indicated,  we  deem  it  unnecessary  to  set  out  each 
particular  pleading  and  ruling  on  the  demurrer  thereto. 

Appellant  in  his  original  brief  concedes  that  there  are  but 

two  questions  presented  by  this  appeal.    '*  (1)    Whether  or 

not  the  expense  put  on  the  horse  for  his  care,  etc.,  is 

1.  a  legitimate  item  of  damage.  (2)  The  construction 
to  be  put  on  said  written  warranty  of  the  stallion." 
Appellee,  however,  insists  that  appellant,  on  account  of  fail- 
ure to  comply  with  the  rules  of  this  court  in  the  preparation 
of  his  brief,  is  not  entitled  to  have  either  question  considered. 
Appellant  in  his  reply  brief  in  effect  concedes  that  he  has 
not  in  his  original  brief  incorporated  therein  the  motion 
for  new  trial,  or  any  of  its  grounds,  and  that  he  has  by  such 
omission  deprived  himself  of  the  consideration  of  any  of  the 
(luestions  presented  by  such  motion,  but,  on  the  other  hand, 
earnestly  insists  that  as  to  the  question  presented  by  the 
pleading  he  has  not  only  made  a  good  faith  effort  to,  but  has, 
in  fact,  set  out  enough  of  the  substance  of  each  respective 
pleading  to  present  the  real  question  involved  in  the  ruling 
of  the  court  on  the  demurrer  thereto,  and  has  thereby  fully 
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brou£^ht  himself  within  the  spirit  of  the  rules  of  the  court  as 
interpreted  by  its  decisions ;  that  this  is  especially  true  with 
respect  to  the  first  paragraph  of  his  reply  to  appellee's  first 
paragraph  of  answer,  and  also  with  respect  to  the  sixth  para- 
graph of  appellee's  answer,  and  the  third  paragraph  of  his 
cross-complaint)  the  last  two  being  practically  the  same. 

Appellant  sets  out  in  his  original  brief  a  copy  of  the  writ- 
ten warranty  and  a  copy  of  a  contract  of  insurance  contained 
in  each  of  said  pleadings,  and  while  the  respective  pleadings 
are  not  set  out  in  detail,  yet  there  is  such  a  good-faith  effort 
on  the  part  of  appellant  to  set  out  the  substance  of  each, 
with  a  reference  to  the  page  and  lines  of  the  record  where 
the  entire  pleading  will  be  found,  that  we  think  that  to  de- 
prive him  of  a  consideration  'of  the  question  of  the  construc- 
tion to  be  placed  on  such  warranty  and  insurance  contract, 
in  so  far  as  said  pleadings  are  controlled  by  the  same,  would 
be  to  require  a  strictness  of  compliance  with  said  rules  never 
contemplated  or  intended  by  their  makers,  and  wholly  un- 
warranted by  the  previous  decisions  of  this  court. 

We  think  it  clear  that  each  member  of  this  court  can 
know  by  a  reference  to  appellant 's  brief  alone,  and  without 
reference  to  the  record,  the  real  question  therein  attempted 
to  be  raised  as  to  the  sufficiency  of  said  respective  pleadings, 
in  80  far  as  they  are  aflPected  by  said  written  instruments, 
which,  we  think,  under  the  holdings,  is  sufficient  to  require 
a  consideration  of  said  question.  Iloupt  v.  Button  (1908), 
170  Ind.  69,  71,  83  N.  E.  634;  Hay  v.  Bash  (1906),  37  Tnd. 
App.  167,  169,  76  N.  E.  744;  Roberts  v.  Fort  Wayne  Oas 
Co.  (1907),  40  Ind.  App.  528,  532,  82  N.  E.  1135. 

A  summary  of  the  material  allegations  of  the  first  para- 
graph of  appellee's  answer,  to  which  appellant's  said  special 
reply  is  addressed,  is  as  follows :  That  plaintiff  had  been  and 
waa  on  April  21,  1904,  engaged  in  breeding  horses,  and  in 
importing  and  selling  horses  for  breeding  purposes ;  that  de- 
fendant through  plaintiff's  agent  made  application  to  buy 
Ruch  stallion  of  plaintiff,  and  that  plaintiff  through  his  agent 
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sold  to  defendant  the  horse  Major  McKinley ;  that  plaintiff 
was  informed  and  knew  the  purpose  for  which  said  stallion 
was  wanted  by  defendant,  and  so  knowing  sold  said  stal- 
lion for  breeding  purposes,  and  said  horse  so  sold  consti- 
tuted the  only  consideration  given  for  each  of  said  notes; 
**that  plaintiff  thereby  impliedly  warranted  said  horse  to  be 
fit  and  suitable  for  breeding  purposes  and  a  reasonably  sure 
foal  getter/'  Said  paragraph  then  alleges  that  defendant 
''stood  said  horse  for  the  breeding  season  of  1904,"  and  ad- 
vertised him  by  posting  and  newspaper  notices;  that  the 
horse  was  well  patronized  by  the  public ;  that  sixty  fruitful 
mares  were  bred  to  him  during  said  breeding  season,  none 
of  which  were  gotten  in  foal;  **that  said  horse  was  utterly 
barren  and  unprolific  •  •  •  and  •  •  •  incapable  of 
getting  any  mares  with  foal"  at  the  time  of  said  sale  or 
thereafter;  ''that  relying  on  said  statements,  representations 
and  warranty  so  made  by  plaintiff,  and  believing  the  same  to 
be  true,"  defendant  "purchased  said  horse  for  breeding  pur- 
poses;" that  the  fact  that  said  horse  was  "barren  and  un- 
prolific" could  not  be  detected  by  a  "person  of  ordinary 
prudence  and  skill  exercising  ordinary  care,**  and  was  for 
this  reason  unknown  to  defendant,  but  such  facts  were  well 
known  to  plaintiff  when  he  sold  defendant  the  horse;  that 
said  horse  was  wholly  worthless,  and  that  therefore  the  con- 
sideration for  said  horse  had  wholly  failed.  The  theory  of 
this  paragraph  of  answer  is  an  implied  warranty  of  the 
breeding  qualities  of  said  stallion  by  plaintiff  at  the  time  of 
the  sale,  and  a  breach  thereof. 

By  way  of  avoidance  of  the  matters  allied  in  said  answer, 
said  first  paragraph  of  reply  avers  the  sale  of  said  stallion 
for  $1,000,  for  which  the  notes  in  suit  are  alleged  to  have 
been  given,  and  avers  further  the  execution  and  delivery  to 
defendant,  as  part  of  said  contract  of  sale  of  said  stallion, 
"a  certain  writing"  which  is  set  out  in  said  reply  and  is 
as  follows: 
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**  Walnut  Grove  Stock  Farm,  A.  P.  Nave,  Proprietor, 
Breeder  of  High  Class  Pereheron  Horses. 

Attica,  Indiana,  April  21,  1904. 

Know  all  men  by  these  Presents,  That  I  A.  P.  Nave, 
of  Attica,  Fountain  County,  Indiana,  have  this  day 
sold  to  O.  M.  Powell  of  Wagoner  of  County,  State  of 
Indiana  the  Pereheron  Stallion  Major  McKinley  No, 
19858.  For  extended  pedigree  See  Certificate  of  Reg- 
istry. For  the  consideration  of  one  thousand  dollars 
($1000.00)  the  receipt  whereof  is  hereby  acknowledged. 
In  the  event  that  the  above  named  stallion,  in  perfect 
health,  with  proper  usage,  and  the  mares  to  him  regu- 
larly returned  and  tried  or  bred  on  one  full  service 
season's  trial  does  not  get  with  foal  50  per  cent,  of 
the  producing  mares  regularly  tried  and  bred  to  him, 
then  on  return  of  the  said  stallion  to  me  at  Attica, 
Fountain  County,  Indiana,  during  the  first  week  in  the 
month  of  April  next  following  the  full  service  season 
first  concluded  after  the  date  thereof,  in  good  health 
and  condition  I  agree  to  fui-nish  the  above  named  pur- 
chaser without  further  charge,  another  imported  or 
pure  bred  stallion  of  equal  quality  in  exchange;  but 
it  is  expressly  provided  as  a  condition  of  this  warranty, 
that  the  tally  sheet  accompanying  and  delivered  with 
this  bill  of  sale  shall  be  accurately  filled  out,  with  date 
of  each  service  and  trial  to  enable  identification  of  all 
mares  bred,  and  after  being  so  filled  out  shall  be  re- 
turned to  me  at  Attica,  Fountain  County  Indiana  by 
registered  letter,  not  later  than  July  15th,  1905.  It 
is  hereby  stipulated  that  a  stallion's  full  service  season 
shall  be  considered  as  the  period  commencing  the  first 
day  of  May  and  ending  the  first  day  of  July. 

In  the  event  the  conditions  of  the  above  agreement 
are  not  faithfully  performed,  or  should  the  above 
named  stallion  hereafter  become  injured  or  disabled 
through  accident  or  disease,  or  should  any  change  or 
alteration  be  made  in  this  Bill  of  Sale,  not  shown  by 
the  press  copy  of  same  preserved  by  me,  this  warran- 
ty shall  be  null  and  void  and  of  no  effect  and  all  obli- 
gations incurred  by  me  herein  shall  be  considered  ful- 
filled and  ended. 

This  bill  of  sale  contains  all  the  agreements  of  war- 
ranty or  guaranty  made  by  me  in  the  sale  of  the  above 
mentioned  stallion,  and  it  is  expressly  provided  that  I 
shall  not  be  liable  for  any  claim  that  may  hereafter  be 
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made  alleging  any  verbal  agreement  of  myself  or  agent 
in  the  sale  of  said  horse. 

In  witness  whereof  I  have  hereto  set  my  hand  and 
seal  this  the  twenty-first  day  of  April  in  the  year  of 
our  Lord  Nineteen  Hundred  Pour. 

A.  P.  Nave  [Seal]." 

The  reply  then  alleges  that  as  a  part  of  the  same  trans- 
action '* plaintiff  executed  and  delivered  to  defendant  a 
certain    written    instrument    in    the    following    words." 

"Walnut  Grove  Stock  Parm,  A.  P.  Nave,  Proprietor, 
Breeder  and  Importer  of  Pereheron  Horses  of  high  class 
and  purest  lineage. 

Attica,  Indiana,  April  21,  1904. 

This  indenture  witnesseth: 

That  whereas  O.  M.  Powell  has  purchased  of  the  un- 
dersigned Alton  P.  Nave,  of  Attica,  Indiana,  the  Pereh- 
eron Stallion,  named  Major  McKinley,  numbered 
19858,  the  said  Nave  hereby  agrees  with  said  Powell 
that  if  the  stallion  should  die  on  or  before  April  21, 
1905,  from  natural  causes,  said  death  not  to  be  due  from 
lack  of  proper  care,  feed  or  attention,  nor  negligence  of 
any  kind  on  the  part  of  said  Powell,  then  on  proper 
proof  of  the  death  of  said  animal,  said  Powell  will  be 
given  a  credit  of  ($500.00)  on  his  promissory  note 
drawn  in  favor  of  said  Nave. 

A.  P.  Nave." 

This  paragraph  of  reply  then  alleges  that  ''said  warranty 
and  bill  of  sale  and  said  bond"  as  herein  set  out  '*were  ac- 
cepted by  the  defendant  as  controlling  in  said  transaction 
at  the  time  of  said  sale,"  and  were  retained  by  him  and 
''accepted  •  •  *  as  the  only  warranty  of  any  kind  or 
character  under  w^hich  said  animal  was  bought  and  sold, 
either  express  or  implied,  and  that  there  was  no  verbal 
agreement  subsequent  thereto  that  in  anyway  affected  said 
warranty"  or  its  terms  as  set  out  in  said  instrument ;  that  de- 
fendant at  no  time  demanded  another  stallion ;  that  plain- 
tiff was  at  all  times  ready  and  in  a  situation  to  comply  with 
said  warranty  by  furnishing  another  stallion  on  compliance 
by  defendant  with  the  terms  of  said  warranty;  that  said 
stallion  was  delivered  to  defendant  in  April,  1904,  and  at 
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all  times  thereafter  until  his  death  on  November  26,  1904, 
remained  in  the  care,  custody  and  control  of  defendant. 

The  sixth  paragraph  of  defendant's  answer  alleges  ^'that 
on  the  21st  day  of  April,  1904,  and  as  part  of  the  sale  and 
delivery  by  plaintiff  to  this  defendant  of  a  percheron  stal- 
lion. Major  McKinley,  *  •  •  said  plaintiff  executed  to 
said  defendant  his  written  warranty  and  obligation  or  bond 
in  these  words  and  figures  to  wit."  Then  follows  said  con- 
tracts of  warranty  and  insurance  above  set  out.  This  an- 
swer then  alleges  further,  that  by  said  writing  plaintiff 
warranted  to  defendant  ''aU  and  singular  the  quaUties  and 
usefulness  of  said  stallion  as  in  said  warranty  and  bond  set 
out;"  that  he  (defendant)  received  and  took  said  horse 
into  his  possession,  and  took  him  to  his  home  in  Fulton  coun- 
ty, and  ''performed  all  and  singularly  the  obligations  of 
said  "warranty  which  devolved  •  •  *  upon  him  "between 
said  date  of  purchase  and  November  26,  1904,  at  which  last 
date  said  horse  died;  that  defendant  immediately  notified 
plaintiff  by  telegram  of  the  death  of  said  horse,  and  in- 
quired what  to  do,  and  received  no  answer;  that  said  horse 
was  not  injured  or  disabled  by  accident  or  disease,  and  no 
change  or  alteration  was  made  in  said  bill  of  sale ;  that  de- 
fendant gave  said  horse  proper  and  sufficient  food  three 
times  a  day  (describing  the  food),  and  gave  him  daily  ex- 
ercise (describing  it) ;  that  defendant  relied  on  said  war- 
ranty, believed  it  to  be  true,  advertised  said  horse  for  breed- 
ing purposes,  and  had  bills  and  circulars  printed,  posted 
and  distributed,  and  publications  in  newspapers,  all  at  a 
cost  of  $300;  that  defendant  engaged  help,  who  together 
with  himself  took  care  of  and  fed  said  horse,  and  ''exhibited 
him  and  stood  him  throughout  the  period  of  time  aforesaid, 
to  defendant's  costs  in  the  sum  of  $500;  •  •  •  that  said 
horse  was  wholly  barren  and  unprolific,  and  of  no  value  for 
breeding  purposes;"  that  he  was  bred  to  sixty-nine  "fruit- 
ful mares,"  none  of  which  "became  with  foal;"  that  by 
reason  of  the  breach  of  said  warranty  defendant  w^as  damaged 
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in  the  sum  of  $800.  ' '  Wherefore  defendant  files  his  counter- 
claim, and  prays  damages  in  the  sum  of  $800,  with  costs." 

It  will  be  observed  that  this  paragraph,  while  denominated 
an  answer,  is  in  fact  a  counterclaim,  and  seeks  afiSrmative 
relief,  but  the  designation  or  name  of  the  pleading  is  un- 
important for  the  purposes  of  the  question  here  involved. 

The  third  paragraph  of  cross-complaint  alleges  substan- 
tially the  same  facts  above  set  out  as  contained  in  said  sixth 
paragraph  of  answer,  and  alleges  that  if  the  horse  ^'had 
been  as  warranted  he  would  have  been  of  the  value  of 
$1,000 ;  but  in  the  condition  in  which  he  actually  was  he  was 
of  no  value ;  that  by  the  breach  of  the  warranty"  defendant 
has  been  damaged  in  the  sum  of  $1,000,  and  demands  judg- 
ment in  said  sum. 

It  will  be  seen  from  the  above  summary  of  said  pleadings, 
that  the  question  presented  by  the  rulings  on  the  demurrers 
thereto  turns  on  the  construction  to  be  placed  on  said  con- 
tract of  warranty.  Appellant  insists  that  the  warranty  is 
express,  and  provides  all  its  terms  and  conditions,  and  fixes 
and  limits  the  remedy  of  appellee  for  its  violation ;  that 
under  such  warranty  appellee's  only  remedy  was  the  return 
of  the  horse  in  good  health  and  condition,  with  the  privilege 
of  getting  another.  Appellee,  on  the  other  hand,  insists 
that  the  remedy  provided  in  said  warranty  is  not  exclusive, 
but  that  he  has  in  addition  to  that  provided  in  the  contract 
his  remedy  at  law  for  damages  for  the  breach  of  the  war- 
ranty. 

At  common  law  the  remedy  allowing  the  return  of  the 

warranted  article  and  rescission  of  the  contract  does  not 

exist  except  in  cases  of  fraud  or  by  special  contract 

2.     to  that  effect,  and  the  purchaser  is  limited  in  his 

remedy  to  a  recovery  of  damages  for  the  breach  of 

the  warranty.     Mechem,  Sales  §1805;  LyncJi  v.  Curfman 

(1896),  65  Minn.  170,  68  N.  W.  5;  Close  v.  Crosshmd  (1891), 

47  Minn.  500,  50  N.  W.  694;  Hoadley  v.  Hmise  (1859),  32 
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Vt.  179,  76  Am.  Dec.  167;  Hoover  v.  Sidener  (1884),  98 
Ind.  290;  Marsh  v.  Low  (1876),  55  lad.  271. 

Contracts,  therefore,  which  contain  a  provision  for  the 

return  of  the  property  and  a  rescission  of  the  contract,  or 

for  the  substitution  of  other  property  for  that  which 

3.  fails  to  comply  with  the  warranty,  are  not  treated  as 
exclusive  in  the  remedy  provided,  unless  such  inten- 
tion is  clearly  expressed  by  the  language  and  terms  of  the 
warranty.  30  Am.  and  Eng.  Ency.  Law  (2d  ed.)  197; 
Mechem,  Sales  §1807;  Elivood  v.  McDill  (1898),  105  Iowa 
437,  442,  75  N.  W.  340 ;  Jos.  H.  Love  &  Co.  v.  Boss,  Craw- 
ford dk  Graham  (1893),  89  Iowa  400,  402,  56  N.  W.  528; 
Fitzpatrick  v.  P.  M.  Oshome  cfe  Co.  (1892),  50  Minn.  261, 
52  N.  W.  861 ;  Douglass  Axe  Mfg.  Co.  v.  Gardner  (1852),  10 
Cush.  (Mass.)  88. 

Qiving  this  rule  its  broadest  application,  we  are  unable 
to  place  on  this  contract  the  construction  and  meaning  con- 
tended for  by  appellee,  and  evidently  placed  on  it  by  the 
lower  court.    It  must  not  be  forgotten  that  in  con- 

4.  tracts  of  warranty,  the  same  as  in  all  other  contracts, 
the  contracting  parties  have  a  perfect  right  to  put 

into  such  contract  all  its  terms  and  conditions,  and  provide 
all  and  entire  the  remedies  contemplated  and  agreed  on  by 
the  parties.  On  this  subject  the  Supreme  Court  of  this 
State  said  in  the  case  of  Brown  v.  Russell  <&  Co.  (1886),  105 
Ind.  46,  52,  4  N.  E.  428:  *'0f  course,  it  was  competent  for 
the  parties  to  contract  with  each  other  in  relation  to  the 
extent,  terms  and  conditions  of  the  warranty,  and  to  impose 
such  limitations  and  restrictions  thereon  as  they  might  mu- 
tually agree  upon.''  The  same  rule  is  expressed  in  the  case 
of  Bomber ger,  Wright  <&  Co.  v.  Griener  (1865),  18  Iowa 
477,  480.  When  the  parties  do  agree  on  such  remedies,  and 
their  contract  by  its  terms  expresses  a  clear  intent  and  pur- 
pose in  that  respect,  they  are  bound  thereby  and  limited  to 
the  remedies  or  remedy  so  provided.    F.  C.  Austin  Mfg.  Co. 
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V.  Clendenning  (1899),  21  Ind.  App.  459,  465,  52  N.  E.  708; 
Nichols-Shepard  Co.  v.  Rhoadnum  (1905),  112  Mo.  App. 
299,  87  S.  W.  62;  Main  v.  Gnffin  (1906),  141  N.  C.  43,  53 
S.  E.  727;  Avery  Planter  Co.  v.  Peck  (1902),  86  Minn.  40, 
89  N.  W.  1123. 

But  it  is  insisted  by  appellee  that  there  is  another  rule 

which  should  be  observed  in  construing  this  contract,  viz., 

That  it  should  be  construed  most  strongly  against  the 

5.  party  by  whom  or  in  whose  interest  it  was  prepared. 
It  is  only  where  there  is  ambiguity  or  uncertainty 

that  this  rule  of  construction  is  called  into  operation.    The 
rules  for  the  interpretation  of  express  warranties  do  not  es- 
sentially differ  from  those  applied  to  other  contracts. 

6.  In  construing  such  contracts  the  object  to  be  attained 
is  the  intent  of  the  parties,  but  this  intent  must  be  as- 
certained if  possible  by  the  language  which  the  parties  have 
themselves  adopted  and  used  in  such  ccmtract,  and  not  by 
reading  into  it  words  that  import  an  intent  and  understand- 
ing wholly  unintended  and  unexpressed  when  the  contract 
was  written,  but  suggested  by  some  apparent  hardship  in 
the  enforcement  thereof.  Brown  v.  Rtissell  dt  Co.,  supra; 
Conant  v.  National  State  Bank  (1889),  121  Ind.  323,  324- 
327,  22  N.  E.  250;  Shif*k  v.  Mitchell  (1894),  137  Ind.  185, 
190,  36  N.  E.  850;  Reeves  &  Co.  v.  Byers  (1900),  155  Ind. 
535,  58  N.  E.  713 ;  SvlUvan  Mach.  Co.  v.  Breeden  (1907),  40 
Ind.  App.  631,  82  N.  E.  107. 

It  will  be  observed  that  there  is  in  fact  no  absolute  uncon- 
ditional warranty  provided  by  the  terms  of  this  contract 
In  other  words,  appellant  did  not  expressly  warrant 

7.  the  stallion  Major  McKinley  to  be  a  good  breeder  or 
foal  getter,  etc.,  but  the  warranty  is  a  conditional  or 

qualified  and  a  limited  warranty  only,  viz.,  *'In  the  event 
that  the  above  named  stallion,  in  perfect  health,  with  proper 
usage  •  •  •  does  not  get  with  foal  50  per  cent,  •  •  • 
then  on  return  •  •  •  in  good  health  and  condition  I 
agree  to  furnish    •    •    •    another,'*  etc. 
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On  the  interpretation  of  this  language  the  case  of  Davis 
V.  Iverson  (1894),  5  S.  Dak,  295,  58  N.  W.  796,  is  in  point. 
The  warranty  in  that  case  was  in  the  words  following: 
**  *Colman,  D.  T.,  June  25,  1887.  Know  all  men  by  these 
presents,  that  we  have  this  day  sold  to  the  Colman  Horse 
Company  one  gray  Norman  stallion,  * '  Count  Rotrow,  487, ' ' 
and  he  is  free  from  all  incumbrance,  and  their  title  to  said 
horse  is  good,  and  the  above  named  horse  warranted  by  his 
importer,  George  E,  Case  of  St.  Peter,  Minn.,  to  be,  with 
proper  care  and  handling,  an  average  foal  getter;  and  should 
the  above-named  horse  prove  to  be  barren,  a  horse  of  equal 
size  and  value  to  be  put  in  his  place.  Whippel»  Farley  & 
Co.'  "  The  court  in  construing  the  language  of  this  war- 
ranty, at  page  297  of  their  opinion,  said:  *' Beading  this 
paper  with  the  purpose  of  getting  its  meaning  from  its 
language,  we  should  say  without  hesitation  that  the  sellers 
for  themselves  warranted  that  the  horse  was  free  from  in- 
cumbrance, and  their  title  was  good,  and  that  the  horse 
*was  warranted  by  his  importer,  George  E.  Case,  of  St. 
Peter,  Minnesota,  to  be,  with  proper  care  and  handling,  an 
average  foal  getter.'  To  make  the  warranty  mean  anything 
different  from  this  would  require  us  to  essentially  change  its 
terms,  which,  of  course,  we  can  not  do.  •  •  *  By  the 
terms  of  the  papers  the  sellers  did  not  warrant  the  horse  to 
be  an  average  foal  getter.  They  only  said  that  the  horse 
was  so  warranted  by  its  importer.  But  they  did  undertake 
for  themselves  that  if  the  horse  should  prove  barren,  then 
that  another  of  equal  size  and  value  should  be  put  in  its 
place."  Counsel  for  appellee  say  that  in  this  case  the  hold- 
ing turns  on  the  fact  that  the  representation  in  the  war- 
ranty was  that  the  importer  and  not  the  seller  warranted  the 
horse  to  be  an  average  foal  getter.  But  the  contract  in  that 
case  contains  all  that  the  contract  in  the  case  at  bar  contains. 
It  has  a  very  similar  provision  for  the  return  of  the  horse 
in  case  of  his  failure  to  prove  a  good  foal  getter.  The  fact 
that  the  contract  contains  a  provision  that  the  importers  war- 
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ranted  his  foal  getting  qualities  certainly  would  not  make 
the  contract  any  weaker  in  this  respect  than  the  one  at  bar, 
which  wholly  omits  an  absolute  warranty  by  either  seller 
or  importer. 

While  we  recognize  the  force  of  the  reasons  given  for  the 
holding  in  the  case  of  Davis  v.  Iverson,  supra,  we  might  hesi- 
tate to  follow  it  to  the  extent  of  holding  that  damages  for 
a  breach  of  the  warranty  could  be  defeated  in  this  case  be- 
cause of  the  omission  of  such  words  of  general  warranty 
alone,  unsupported  by  any  other  language  of  the  contract 
evidencing  such  intention  of  the  parties  thereto,  but  taken 
in  connection  with  the  other  provisions  of  this  contract, 
hereinafter  referred  to,  we  think  such  omission  significant. 

The  true  meaning  of  any  contract  is  to  be  ascertained 

from  a  consideration  of  all  its  provisions  in  their  entirety, 

and  not  from  a  literal  or  technical  construction  of 

8.  any  isolated  or  special  clause  of  the  same.  Wilson  v. 
Cooper  (1899),  95  Fed.  625,  628;  Indiayia,  etc.,  Oil 
Co.  V.  Grainger  (1904),  33  Ind.  App.  559,  562,  70  N.  E.  395; 
Beard  v.  Lofton  (1885),  102  Ind.  408,  411,  2  N.  E.  129. 

There  is  another  clause  of  this  contract  which  we  think 
must  have  a  material  influence  in  arriving  at  a  correct  in- 
terpretation of  the  same.    Its  provisions  are  as  fol- 

7.  lows:  ''should  the  above  named  stallion  hereafter 
become  injured  or  disabled  through  accident  or  dis- 
ease, •  •  •  this  warranty  shall  he  ntUl  and  void  and  of 
no  effect  and  ail  obligations  incurred  by  me  herein  shall  he 
considered  fulfilled  and  ended,''     (Our  italics.) 

Another  provision  is  as  follows:  ''This  bill  of  sale  con- 
tains all  the  agreements  of  warranty  or  guaranty  made  by 
me  in  the  sale  of  the  above  mentioned  stallion." 

This  stallion  was  not  merely  "injured  or  disabled  by  dis- 
ease, ' '  but  was  killed  thereby.  It  will  be  observed  that  in  case 
such  injury  or  disability  results  in  death,  that  it  is  provided 
by  the  above  clause  not  merely  that  the  provision  as  to  the 
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return  of  the  stallion  and  his  replacement  by  another  shall 
be  avoided,  but  the  provision  is  that  ^^this  warranty  shall  be 
null  and  void  and  of  no  effect,  and  all  obligations  incwrred 
by  me  herein  shall  be  considered  fulfilled  and  ended.*'  (Our 
italics.)  This  language  to  us  seems  as  definite  and  certain 
as  it  could  well  have  been  made.  Indeed,  we  are  forced  to 
the  conclusion  that  appellee  was  not  altogether  ignorant  of 
or  in  doubt  as  to  its  meaning  when  he  accepted  the  war- 
ranty, and  for  this  reason  he  obtained  a  contract  whereby 
he  forced  on  appellant  the  assumption  of  one-half  the  risk 
in  case  such  injury  or  disability  should  in  fact  result  in  the 
death  of  such  stallion.  Considering  the  several  provisions 
of  this  contract  of  warranty  together,  and  construing  the 
contract  in  its  entirety,  and  in  connection  with  the  contract 
of  insurance  executed  at  the  same  time,  we  are  forced  to 
the  conclusion  that  in  the  matter  of  the  provision  for  the 
remedy  for  the  breach  of  the  warranty  the  contract  is  ex- 
clusive, and  that  appellee  is  restricted  to  the  remedies 
therein  contained,  and  that  the  court  below  therefore  erred 
in  overruling  appellant's  demurrers  to  the  sixth  paragraph 
of  answer  and  the  third  paragraph  of  cross-complaint,  re- 
spectively, and  also  in  sustaining  appellee's  demurrer  to  ap- 
pellant's special  reply  to  the  first  paragraph  of  answer. 

Iiiasmuch  as  this  case  must  be  reversed  for  these  errors, 
we  have  not  examined  the  other  pai'agraphs  of  the  pleadings 
with  a  view  of  determining  their  suflBciency,  and  express  no 
opinion  thereon,  further  than  to  say  that  the  construction 
placed  on  the  written  warranty  and  contract  of  insurance 
is  the  law  of  the  case  applicable  to  all  the  pleadings  the 
same  as  to  those  expressly  considered  and  ruled  on. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  court  below  to  sustain  the  demurrer  to  appellee's  sixth 
paragraph  of  answer  and  third  paragraph  of  cross- 
complainty  and  to  overrule  the  demurrer  to  appellant's 
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special  reply  to  appellee's  first  paragraph  of  answer,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Note.— Reported  in  96  N.  E.  305.  See,  also,  under  (2)  35  Cyc. 
434;  (3,  4)  36  Cyc.  437;  (5)  35  Cyc.  412;  (8)  1)  Cyc.  579.  As  to 
rescission  of  sale  for  fraud  in  obtaining  credit  see  18  Am.  St.  362. 
As  to  what  defects  constitute  breaches  of  warranty  of  soundness, 
Hce  53  Am.  Dec.  173. 


City  of  Blcx>mington  v.  Chicago,  Indianapolis 
AND  Louisville  Railway  Company. 

[No.  7,580.    Filed  April  19,  1912.    Rehearing  di»iied  June  25,  1912. 

Transfer  denied  February  19,  1913.] 

1.  Municipal  Corporations. — Streets  and  Public  Ways, — Defects. 
— Liability, — Cities  have  complete  Jurisdiction  over  all  streets 
and  public  ways  within  their  respective  limits,  under  ffS655. 
8060-8966  Burns  1908,  Acts  1905  p.  219,  f§53,  266-271,  and  conse- 
quently  are  liable  for  failure  to  keep  such  public  highways  in 
reasonably  safe  condition  for  travel,    p.  515. 

2.  Municipal  Corporations.  —  Defective  Streets.  —  lAabiliiy  of 
Abutting  Owners. — A  property  owner,  who^  by  some  affirmative 
wrongful  act,  causes  the  defective  condition  of  a  street,  is  liable 
to  the  city  or  town  for  any  amount  which  it  may  be  required  to 
pay  as  damages  on  account  of  such  defect,    p.  515. 

3.  Municipal  Oobporations. — Defective  Streets. — Railroad  Cross- 
ings,— Liability  of  Railroad  Company. — Statutes, — ^Under  §5250 
et.  seq.  Burns  1$X)8,  Acts  1S05  p.  233.  requiring  railroad  cam- 
panies  to  properly  grade  and  plank  their  roads  at  air  street  cross- 
ings, so  as  to  afford  security  for  life  and  property  at  such  cross- 
ings, providing  for  the  collection  of  penalties  for  failure  so  to 
do,  and  also  providing  that  the  municipality  may,  on  their  fail- 
ure so  to  do,  have  the  work  done  at  the  expense  of  sudi  rail- 
roads, it  is  the  primary  duty  of  a  railroad  company  so  to  con- 
struct and  maintain  all  street  crossings  as  to  make  them  reason- 
ably safe  for  travel,  and  a  railroad  company  is  primarily  liable 
for  injuries  resulting  from  its  failure  to  perform  such  duty, 
p.  515. 

4.  Municipal  Corporations. — Defective  Streets, — Railroad  Cross- 
ings,— Liability. — One,  who  is  injured  by  a  defective  street  caused 
by  the  failure  of  a  railroad  company  to  prc^rly  repair  such 
street  at  the  intersection  of  its  tracks  therewith,  may  bring  an 
action  against  the  railroad  company,  or  he  may  bring  it  against 
the  city,  since,  as  between  the  city  and  the  public,  the  city  stands 
as  a  guarantor  that  the  company  will  not  be  negligent  and,  it  is 
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therefore  primarily  liable  for  such  negligence;  and  where  the 
city  has  been  obliged  to  pay,  the  company  is  primarily  liable  to 
it  for  such  damages,  tc^ether  with  the  costs  and  expenses  fairly 
Incurred,    pp.  517,  518. 

5.  RAihBOADS.— Street  Craaainga.-^ApproaGhes. — Duty  to  Maintain, 
— ^The  approaches  of  a  street  to  a  railroad  crossing  constitute  a 
part  of  such  crossing,  and  the  company  is  bound  to  maintain  such 
portion  of  the  street  as  well  as  that  which  crosses  the  tracks, 
p.  518. 

(5.  Municipal  Cobpora.tions. — Action  for  Personal  Injuries, — De- 
fective Railroad  Cro8sin{f» — Judgment, — Res  Judicata, — Matters 
Directly  in  Issue, — In  an  action  by  a  pedestrian  against  a  city  for 
injuries  caused  by  the  defective  ccmdition  of  a  railroad  street 
crossing,  where  the  railroad  company,  after  notice,  failed  to  ap- 
pear and  defend,  the  only  matters  adjudicated,  so  far  as  the 
right  of  the  railroacl  company  is  concerned,  were  such  as  were 
essential  to  support  the  verdict,  namely,  the  existence  of  the  de- 
fect, the  liability  of  the  city  to  plaintiff,  and  the  amount  of  dam- 
ages which  the  city  was  required  to  pay ;  so  that  in  an  action  by 
the  city  against  the  railroad  comipany  to  recover  the  amount  of 
the  Judgment  rendered  against  it,  the  company  was  not  prevented 
from  showing  that  it  was  under  no  duty  to  repair  the  defect,  and 
that  the  injury  was  not  caused  by  any  negligence  on  its  part 
p.  519. 

7.  Municipal  Oobporations. — Streets, — Duty  to  Light, — Li<iMity 
for  Failure, — The  lighting  of  streets  by  a  muncipality  is  merely 
the  exercise  of  a  governmental  function,  and  negligence  cannot 
be  imputed  for  a  failure  to  exercise  such  power,    p.  520. 

From  Lawrence  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  the  City  of  Bloomington  against  the  Chicago, 
Indianapolis  and  Louisville  Railway  Company.  Prom  a 
judgment  for  defendant,  the  plaintiff  appeals.    Reversed. 

Dunca/ii  &  Batman,  Michael  T.  Poling  and  Miers  &  Corr, 
for  appellant. 

E.  C,  Field,  Brooks  cfc  Brooks  and  //.  R.  Kurrie,  for  ap- 
pellee. 

Ibach,  p.  J. — Appellant  brought  this  action  to  recover 
from  appellee  the  amount  of  a  judgment  which  it  had  been 
required  to  pay  to  Minnie  Woodworth,  a  pedestrian,  who 
had  been  injured  by  falling  through  a  defective  sidewalk 
which  appellant,  with  knowledge,  had  allowed  to  remain  in 
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one  of  its  streets,  and  in  whose  case  appellee  had  been  noti- 
fied to  appear  and  assume  the  defense.  The  compladnt  con- 
sists of  one  paragraph,  and  avers  substantially  the  same 
facts  as  are  contained  in  the  special  finding  made  by  the 
trial  court.  It  was  answered  by  a  general  denial.  The 
cause  w^as  submitted  to  the  court,  who  at  the  request  of 
both  parties,  made  a  special  finding  of  facts  and  stated  his 
conclusion  of  law  thereon  against  appellant.  The  only 
error  assigned  is  in  the  court's  conclusion  of  law. 

The  special  finding  of  facts,  so  far  as  essential  to  the 
determination  of  the  question  before  us,  is  as  follows :  Ap- 
pellant was  a  city  duly  organized  under  the  laws  of  Indiana. 
Appellee  was  a  railroad  corporation  also  duly  organized 
under  the  laws  of  Indiana,  and  for  a  number  of  years  oper- 
ated a  line  of  railroad  which  passed  through  Monroe  county 
and  the  city  of  Bloomington,  and  transported  passengers 
and  freight  over  its  line  of  road  for  hire.  Said  road  in 
passing  through  the  city  of  Bloomington  runs  practically 
north  and  south,  crossing  cert€un  streets  of  said  city  at 
right  angles,  until  it  arrives  at  Sixth  street,  a  street  running 
east  and  west,  where  it  turns  toward  the  northwest,  crossing 
Seventh  street,  which  runs  parallel  with  and  lies  immedi- 
ately north  of  Sixth  street.  Said  streets  are  crossed  at 
grade.  Before  the  construction  of  the  grade  of  the  rail- 
road in  1853  there  was  a  stream  of  water  running  practically 
south  across  Seventh  street,  and  which  street  crossed  through 
the  bed  of  the  stream  without  any  superstructure.  In  con- 
structing the  grade  for  said  railroad  the  course  of  said 
stream  was  defiected  from  the  west  side  of  said  grade,  begin- 
ning at  the  outer  edge  of  the  walk  in  the  north  line,  and  a 
culvert  was  constructed  in  a  southeasterly  direction  to  the 
south  line  of  said  Seventh  street,  said  culvert  being  about 
six  feet  deep.  In  making  the  grade,  the  railroad  company 
graded  the  whole  width  of  the  street  on  both  the  east  and 
west  sides  thereof  back  from  150  to  250  feet  over  said  cul- 
vert, and  to  the  depth  of  1  or  2  feet,  over  which  and  by 
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means  of  said  grade  the  public  passed  over  said  stream, 
railroad  track  and  culvert  in  using  the  street.  The  south 
end  of  said  culvert  was  flush  with  the  south  line  of  the  pave- 
ment at  the  south  side  of  Seventh  street,  and  was  20  feet 
east  of  the  east  rail  of  the  track.  Said  culvert  entered  an 
open  drain  walled  on  the  west  side  by  a  stone  wall,  built  by 
appellee,  and  extended  south  and  10  or  15  feet  east  of  said 
east  rail  of  said  railroad  about  132  feet.  Prior  to  February  9, 
1905,  appellant  had  built  a  brick  sidewalk  on  the  east  side 
of  Seventh  street  and  adjacent  to  the  south  line  thereof  to 
within  about  50  feet  of  the  east  side  of  the  railroad  track, 
and  appellee  had  built  a  board  walk  from  the  end  of  said 
brick  walk  over  and  across  said  culvert  and  grade  to  the 
east  rail  of  the  track.  It  put  a  wooden  banister,  about  35 
feet  long,  on  the  south  side  of  such  walk,  which  banister  ex- 
tended to  within  10  feet  of  said  east  rail.  This  walk,  so 
constructed,  had  been  used  for  a  number  of  years  by  the 
traveling  public.  On  the  evening  of  February  9, 1905,  Min- 
nie Woodworth,  while  passing  over  such  wooden  portion  of 
the  walk,  and  between  appellee's  east  rail  and  the  culvert, 
got  her  foot  in  a  hole  in  such  board  sidewalk,  was  thrown, 
and  permanently  injured.  On  March  23,  1905,  she  brought 
suit  against  appellant.  Then  follows  a  copy  of  her  said 
complaint,  as  well  as  copies  of  the  other  pleadings  filed  in 
such  court.  The  result  of  the  trial  was  the  awarding  to 
said  plaintiff  of  damages  in  the  sum  of  $5,000.  Appellee 
failed  to  appear,  and  appellant  was  required  to  pay  and  did 
pay  on  December  3,  1907,  on  account  of  such  judgment,  in- 
terest and  expense  of  the  court,  the  sum  of  $5,966.70.  The 
conclusion  of  law  is:  '*The  law  is  with  the  defendant  and 
the  plaintiff  is  not  entitled  to  recover  in  any  sum." 

It  is  contended  by  appellant  that  both  by  the  principles 
of  the  common  law  and  by  statute  a  duty  is  imposed  on  ap- 
pellee, both  to  construct  and  to  maintain  all  highway  cross- 
ings and  the  approaches  thereto  in  a  reasonably  safe  condi- 
Vol.  52—33 
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tion  for  the  traveling  public,  and  that  it  is  liable  to  respond 
in  damages  to  one  who  has  sustained  injuries  on  account  of 
neglect  to  perform  any  of  such  duties;  and  since  the  rail- 
road company  is  primarily  liable  for  such  damages,  any 
judgment  which  the  city  has  been  required  to  pay  on  ac- 
count of  said  injury,  together  with  costs,  and  all  reasonable 
expenses  of  making  the  defense,  can  be  recovered  back  from 
such  railroad  company,  and  since  notice  was  served  on  it  to 
appear  and  defend  the  original  action,  it  is  bound  by  the 
matters  litigated  in  that  cause. 

In  the  original  complaint  defendant  city  was  charged 
with  negligence  in  failing  sufficiently  to  light  the  defective 
portion  of  the  walk  in  suit.  As  to  this  charge  appellant 
contends  that  lighting  a  street  of  a  city  is  a  governmental 
function,  and  that  since  a  city  cannot  be  held  liable  for  a 
failure  to  perform  a  governmental  function,  the  conclusion 
announced  by  the  court  could  not  have  been  based  on  that 
fact  as  constituting  an  act  of  negligence. 

In  answer  to  these  contentions  appellee  says  that  a 
property  owner  is  not  liable  to  return  to  the  city  the  amount 
of  the  judgment  which  it  was  required  to  pay  out  on  ac- 
count of  the  defective  walk,  where  it  appears  that  the  prop- 
erty owner  has  done  nothing  more  than  fail  to  make  im- 
provements or  repairs.  Also,  that  it  was  not  the  effect  of 
legislative  enactment  on  this  subject  to  place  on  railroad 
companies  the  primary  duty  of  maintaining  the  streets  and 
alleys  over  which  it  crosses.  Furthermore,  because  in  the 
original  suit  brought  by  Minnie  Woodworth  the  city  was 
charged  with  sm  independent  act  of  negligence  in  failing  to 
maintain  a  sufficient  light  near  the  dangerous  walk,  so  that 
its  dangerous  condition  might  be  discovered,  and  as  it  was 
no  part  of  the  duty  of  the  railroad  company  to  maintain 
lights,  it  must  be  concluded  that  the  judgment  of  the  court 
was  based  on  the  whole  complaint  which  included  the  ab* 
sence  of  the  light.  Cities  of  this  State  have,  under  existing 
statutes,  complete  jurisdiction  over  all  streets  and  public 
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ways  within  their  respective  limits   (§§8655,  8960- 

1.  8966  Bums  1908,  Acts  1905  p.  219,  §§53,  266-271) ; 
consequently  they  are  held  liable  on  the  failure  of 

their  officers  to  perform  the  duty  of  keeping  such  public 
highways  in  a  reasonably  safe  condition  for  travel.  Wick- 
wire  V.  Toum  of  Angola  (1892),  4  Ind.  App.  253-56,  30  N. 
E.  917 ;  McNaughton  v.  City  of  Elkhart  (1882),  85  Ind.  384, 
388. 

The  property  owner,  however,  who  is  guilty  of  some 

affirmative  wrongful  act  in  causing  the  defective  condition 

of  the  street,  is  liable  to  the  city  or  town  for  any 

2.  amount  which  it  may  have  been  required  to  pay  to 
any  one  as  damages  on  account  of  the  defective  con- 
dition which  he  produced.     This  doctrine  is  so  well  estab- 
lished that  we  consider  citation  of  authorities  unnecessary. 

As  to  crossings  over  railroads,  the  statute  provides :    ' '  That 

it  shall  be  the  duty  of  each  railroad  company  whose  road  or 

tracks  cross,   or  shall   hereafter   cross,    any   street 

3.  •  •  •  in  any  incorporated  town  or  city  •  •  *, 
which  said  street  •  •  •  has  been  or  shall  here- 
after be,  by  addition,  plat  or  otherwise,  dedicated  to  the 
public  use,  to  properly  grade  and  plank  its  said  road  or 
tracks  at  its  intersection  with  and  crossing  of  said  street 
*  *  *  in  accordance  with  the  grade  of  said  street,  in 
such  manner  as  to  afford  security  for  life  and  property  at 
said  intersection  and  crossing."  §5250  Bums  1908,  Acts 
1895  p.  233. 

The  following  sections  of  the  statute  provide  for  the  col- 
lection of  a  penalty  for  failure  to  comply  with  the  provi- 
sions of  this  section,  and  also  provide  that  the  municipality 
may,  on  failure  of  the  railroad  so  to  do,  have  the  work  done 
at  the  expense  of  such  railroad  company. 

By  the  enactment  of  §§5250-5254  Bums  1908,  Acts  1895  p. 
233,  §§1-5,  it  was  the  evident  intention  of  the  legislature  to 
place  the  primary  duty  on  all  railroad  companies  so  to  con- 
struct and  maintain  all  street  crossings  as  to  make  them  rea- 
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sonably  safe  for  travel  For  this  reason  the  numerous  au- 
thorities cited  by  appellee,  holding  that  abutting  lot  owners 
are  liable  for  damages  where  injury  occurs  to  a  person  on  ac- 
count of  the  owner  not  making  repairs  in  the  street,  are  not 
in  pointy  for  in  those  cases  there  is  no  duty  resting  on  such 
abutting  lot  owners  to  maintain  the  street  on  which  the 
property  abuts  in  a  reasonably  safe  condition  for  travel, 
while  in  the  case  at  bar  appellee  is  charged  with  the  violsr 
tion  of  an  express  legal  duty,  a  fundamental  obligation  im- 
posed by  law  to  maintain  the  crossings  over  its  right  of  way 
in  a  safe  condition  for  travel. 

In  the  case  of  Wabash  B.  Co.  v.  De  Hart  (1903),  32  Ind. 
App.  62,  67,  65  N.  E.  192,  the  court  said:  *'If  it  [railroad 
company]  does  not  restore  the  highway  which  it  crosses  in 
such  a  manner  as  to  comply  substantially  with  the  statutory 
requirement,  the  dangerous  condition  thus  resulting  will 
constitute  a  public  nuisance,  or  there  is  negligence  per  se." 
After  further  discussing  the  duties  of  the  railroad  to  repair 
its  crossings,  the  court  continues:  **The  duty  devoive<I 
upon  it,  the  nonperformance  of  which  constitutes  actionable 
negligence,  is  an  obligation  to  exercise  carefulness,  measured 
not  only  by  the  danger,  but  also  by  the  privilege  it  enjoys 
of  encumbering  a  public  highway  for  its  private  benefit; 
and  the  manner  in  which  the  duty  is  to  be  performed  is  ex- 
pressly enjoined  and  described  by  statute*'* 

In  the  case  of  Evansville,  etc.,  R.  Co.  v.  State  (1898),  149 
Ind.  276,  278,  which  was  a  suit  by  appellee  to  compel  appel- 
lant by  writ  of  mandamus  to  construct  a  suitable  and  safe 
crossing  over  its  tracks  at  a  street  crossing,  the  court  said : 
**This  duty  is  imposed  by  statute  in  this  State  and  also 
exists  independent  of  any  statute.'* 

In  the  case  of  City  of  Elkhart  v.  Wickmre  (1882),  87  Ind. 
77,  in  which  the  city  had  sued  Wickwire  to  recover  over 
what  it  had  been  required  to  pay,  the  law  is  thus  declared : 
**It  results  from  these  general  principles  that  if  the  facts 
stated  in  the  special  verdict  can  be  regarded  as  showing  that 
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the  appellee  made  the  sidewalk  unsafe,  or  was  charged  with 
a  duty  respectiug  it  and  negligently  omitted  to  perform 
that  duty,  the  judgment  should  have  been  for  the  appel- 
lant" 

In  the  later  ease  of  City  of  Anderson  v.  Flevrmg  (1903), 
160  Ind.  597,  602,  66  L.  E.  A.  119,  Judge  Monks^  speaking 
for  the  Supreme  Court,  said:  **The  established  rule  in 
this  State  is  that  when  a  street  of  a  municipal  corporation 
is  rendered  unsafe  by  tho  wrongful  act  or  negligence  of  a 
third  person,  and  the  corporation  is  compelled  to  pay  for 
injuries  caused  by  such  unsafe  streets,  it  has  a  right  of 
action  over  against  the  person  who  rendered  the  same  un- 
safe, for  the  amount  so  paid.  •  •  •  In  such  cases,  as 
between  the  municipal  corporation  and  the  one  who  created 
tho  dangerous  condition  which  occasioned  the  injury,  the 
latter  is  primarily  liable,  and  said  corporation,  having  been 
compelled  to  pay  suck  damages  to  the  one  injured,  be- 
comes subrogated  to  the  remedy  of  the  injured  party. ' ' 

In  the  case  at  bar  the  injured  party  might  have  brought 
her  suit  against  the  railroad  company,  whose  neglect  to  re- 
pair the  street  caused  the  injury,  or  against  the  city. 

4.  Both  were  liable.  As  between  the  city  and  the  pub- 
lic, the  city  occupies  the  position  of  a  guarantor  for 
the  company  that  it  will  not  be  negligent,  and  the  city  is 
primarily  liable  to  a  traveler  on  its  streets  who  becomes 
injured  on  account  of  a  defect  therein,  but  as  between  the 
city  and  the  one  whose  neglect  to  repair  the  street  caused  the 
injury,  the  latter  is  primarily  liable  to  indemnify  the  city 
for  the  damages  it  has  been  compelled  to  pay,  together  with 
the  costs  and  expenses  fairly  incurred.  These  propositions 
are  well  supported  by  the  following  authorities :  Tiedeman, 
Mun.  Corp.  §306;  2  Dillon,  Mun.  Corp.  (2d  ed.)  §§795,  796; 
City  of  Portlcmd  v.  Atlantic,  etc.,  B.  Co.,  (1877),  66  Me.  485 ; 
CatterUn  v.  City  of  Frarnkfort  (1881),  79  Ind.  547,  41  Am. 
Rep.  627;  Inhabitants  of  Lowell  v.  Boston,  etc,  R.  Corp. 
(1839),  23  Pick.  (Mass.)  24;  Cleveland,  etc.,  B.  Co.  v.  Miller 
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(1905),  165  Ind.  381,  74  N.  E.  509;  Cincinnati,  etc.,  B.  Co, 
V.  City  of  ConnersviUe  (1908),  170  Ind.  316,  83  N.  E.  503; 
Pennsylvania  Co.  v.  Prund  (1892),  4  Ind.  App.  469,  30  N. 
E.  1116;  Western,  etc.,  Railroad  v.  City  of  Atlanta  (1885), 
74  Ga.  774. 

In  the  last  case  the  coort  said:  '^If  railroad  companies 
are  required  by  law,  as  well  as  by  public  policy,  to  keep  in 
good  order,  at  their  own  expense,  public  roads  and  private 
ways,  where  the  same  cross  the  right-of-way  of  the  various 
railroads  of  this  State,  much  stronger  should  be  the  reason 
for  keeping  in  proper  order  and  repair  street  crossings  in 
cities  and  towns,  which  are  likely  to  be  thronged  with  per- 
sons." 

In  3  Elliott,  Railroads  §1092,  the  author,  in  discussing  the 
duties  devolving  on  railroads  to  construct  and  maintain 
highway  crossings,  says :    *  *  This  is  not  performed  by  merely 
restoring  the  street  to  the  condition  in  which  it  was  at  the 
time  the  track  was  laid,  for  it  is  a  continuing  duty  to  keep 
such  portion  of  the  street  in  repair.    The  city  may  also  be 
liable  in  such  a  case  if  it  negligently  suffers  the  defect  or 
obstruction  to  remain  in  the  street.    But  it  may  have  its 
remedy  over  against  the  company."    The  approaches  to  a 
railroad  crossing  constitute  a  part  of  such  crossing, 
5.    and  the  duty  rests  on  the  railroad  company  to  main- 
tain this  portion  as  well  as  that  part  which  crosses 
the   railroad   tracks.     Cincinnati,   etc.,   R.   Co.   v.    Claire 
(1893),  6  Ind.  App.  390,  33  N.  E.  918. 

The  trial  court  finds  that  the  walk  in  question  was  con- 
structed by  appellee  on  the  approach  or  fill  made  at  the 
time  the  road  was  built  across  the  street,  and  it 
4.    further  finds  that  the  plaintiff  in  the  original  suit 
was  injured  on  such  walk  by  having  her  foot  caught 
'Mn  a  hole  and  defect  in  said  board  walk  so  erected,  and 
maintained  on  said  culvert  and  grade,  by  said  defendant 
[railroad  company]  by  which  she  was  violently  thrown  down 
and  permanently  injured,  which  was  caused  by  the  danger- 


NOVEMBER  TERM,  1912.  519 

City  of  Bloouaiufrtou  r.  Chicago,  etc.,  U.  Co. — 52  Ind.  App.  510. 


GUB  and  defective  condition  of  said  board  walk,  ao  erected 
and  maintained  as  aforesaid." 

Under  the  law  it  was  the  duty  of  appellee  to  keep  the 
sidewalk  at  the  point  where  Minnie  Woodworth  was  injured 
in  a  reasonably  safe  condition  for  travel,  and  for  a  failure 
to  perform  this  duty  it  became  negligent,  and  became  liable 
to  respond  to  her  in  damages  for  the  injury  she  sustained. 
Appellant  having  been  required  to  pay  such  damages  is  en- 
titled to  recover  from  appellee  the  amount  so  paid,  and  the 
trial  court  should  have  stated  its  conclusion  of  law  in  favor 
of  appellant  on  the  facts  found. 

The  matters  adjudicated  in  the  case  of  Minnie  Woodworth 

against  appellant,  so  far  as  the  rights  of  the  parties  to  the 

present  suit  are  concerned,  are  such  as  were  essential 

6.  and  necessary  to  support  the  verdict  returned,  and 
these  were  (1)  the  existence  of  the  defect  in  the 
street,  (2)  the  liability  of  the  city  to  the  plaintiff,  and  (3) 
the  amount  of  the  damages  which  the  city  was  compelled  to 
pay.  CatterUn  v.  City  of  Frankfort,  supra;  Chicago  City 
V.  RobbinB  (1862),  2  Black  (U.  S.)  418, 17  L.  Ed.  298.  Those 
matters  which  were  not  necessary  to  the  disposal  of  the 
real  question  in  issue  in  that  suit  were  not  involved  in  it, 
and  were  therefore  not  adjudicated  thereby.  2  Black,  Judg- 
ments §615.  Consequently  the  facts  on  which  the  suit  at 
l)ar  is  predicated  were  not  adjudicated  between  the  parties 
hereto  by  the  original  suit  against  the  city,  and  the  city  is 
not  prevented  from  bringing  this  suit  against  the  railroad 
company  to  recover  the  money  it  was  compelled  to  pay  on 
account  of  such  suit,  and  neither  was  the  railroad  company 
when  sued  by  the  city  prevented  from  showing  that  no  duty 
devolved  on  it  to  keep  the  walk  in  repair,  and  that  the  acci- 
dent did  not  happen  by  reason  of  any  act  of  negligence  on 
its  part.  All  these  matters  were  left  open  for  determination 
in  the  suit  at  bar.   - 

In  the  original  suit  one  of  the  averments  of  the  complaint 
was  that  the  city  failed  to  maintain  sufficient  lights  near  the 
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defective  sidewalk,  so  that  its  dangerous  condition 
7.  could  have  been  discovered.  This  was  an  allegation 
of  failure  to  light  its  streets  sufficiently,  rather  than 
a  charge  of  negligently  failing  to  guard  the  particular  de- 
fective portion  of  the  walk,  by  placing  a  danger  light  at 
that  point.  The  lighting  of  streets  by  a  municipality  is 
merely  the  exercise  of  a  governmental  function  and  for  a 
failure  to  exercise  such  a  power,  negligence  cannot  be  im- 
puted against  any  city  or  town. 

In  the  case  of  City  of  Vincennes  v.  Thvds  (1902),  28  Lid. 
App.  523,  528,  63  N.  E.  315,  the  court  said,  *'It  is  not  negli- 
gence per  se  for  a  city  to  fail  to  exercise  its  authority,  con- 
ferred upon  it  by  law,  to  light  its  streets.  •  •  •  So 
that  a  failure  to  light  the  street  is  not  a  sufficient  charge  of 
negligence  to  render  the  city  liable."  See,  also,  City  of  Vin- 
ccnnes  v.  Spces  (1905),  35  Ind.  App.  389,  74  N.  E.  277. 
The  greater  weight  of  authority  in  our  own  State  as  well  as 
in  other  states,  is  against  the  contention  of  appellee. 

The  judgment  of  the  trial  court  is  therefore  reversed,  with 
instructions  to  restate  its  conclusion  of  law  in  favor  of  ap- 
pellant, and  to  render  judgment  for  appellant  in  the  sum  of 
$5,966.70,  with  interest  thereon  from  December  3,  1907. 

Note.— Reported  in  98  N.  E.  188.  See,  also,  under  (1)  28  Qyc 
1342;  (3)  28  Cyc.  1434;  (5)  33  Cyc.  273;  (6)  23  Cyc.  1309;  (7) 
28  Cyc.  1403.  As  to  a  city's  liability  for  injuries  resulting  from  de- 
fects in  streets,  see  103  Am.  St  260.  As  to  the  right  of  a  munici- 
pality which  has  been  held  liable  for  injuries  from  unsafe  condition 
of  street  to  recover  over  against  the  owner  or  occupant  of  abutting 
proi)erty,  see  12  L.  R.  A.  (N.  S.)  949.  On  the  right  of  a  munici- 
pality to  recover  Indemnity  or  contribution  ftt)m  one  for  whose 
tort  it  has  been  held  liable,  see  40  L.  R,  A-  (N.  S.)  1165.  On  the 
question  of  the  duty  of  a  municipality  to  light  streets,  see  IS  L.  R. 
A.  (N.  S.)  1166.  For  a  discussion  of  the  ezoneraticm  between  a 
municipality  and  abutting  owners  as  to  damages  paid  on  account 
of  an  unsafe  highway,  see  1  Ann.  Cas.  945 ;  14  Ann.  Gas.  1017. 


NOVEMBER  TERM,  1912.  521 

Mitten  r.  Cnswell-Ranyan  Co. — 52  Ind.  App.  521. 


Mitten  et  al.  v.  Caswell-Runyan  Company. 

[No.  7,615.    Filed  June  28,  1912.    Rehearing  denied  November  27, 
1912.    Transfer  denied  February  19,  1913.] 

1.  Judgment. — Record. — Pleadings.— ThB  pleadings  filed  in  a  cause 
are  a  part  of  the  record,  though  not  required  to  be  copied  at 
length  into  the  order-book  entrieB.    p.  525. 

2.  Judgment. — Res  Judicata. — A  judgment  determines  all  material 
issues  Involved  between  the  i)arties  to  the  action  and  all  matters 
which  might  have  been  properly  litigated  and  settled  within  the 
Issues  tendered  or  made  by  the  pleadings,  and  is  res  judicata  in 
a  subsequent  action,  though  the  form  of  the  two  actions  is  not  the 
same.    p.  525. 

15.  Judgment. — Res  Judicata, — Issues. — Pleading. — ^What  was  In  is- 
sue in  a  former  action  must  generally  be  determined  by  the  plead- 
ings therein,  and  everything  which  might  have  been  adjudged 
under  such  Issues  will  be  presumed  to  have  been  adjudicated, 
p.  527. 

4.  Judgment. — Res  Judicata. — Parol  Evidence. — Parol  evidence  is 
not  admissible  to  determine  what  was  in  fact  adjudicated  in  a 
former  action,  where  the  pleadings  in  such  action  are  definite 
and  unambiguous,    pp.  528, 530. 

5.  Pbincipal  and  Surety. — Judgment. — Re^  Judicata, — Where,  in 
an  action  by  a  building  contractor  to  recover  on  the  contract,  de- 
fendant filed  a  cross-complaint  to  recover  on  the  contractor's 
bond  and  recovered  judgment  thereon,  such  judgment  was  the 
measure  of  the  contractor's  liability,  and  is  conclusive  in  a  sub- 
sequent action  on  such  bond  as  to  the  liability  of  the  sureties, 
p.  530. 

From  Huntington  Circuit  Court;  Charles  E.  Stwrgis, 
Judge. 

Action  by  the  Caswell-Runyan  Company  against  Lewis 
C.  Mitten  and  others.  From  a  judgment  for  plaintiff,  the 
defendants  appeal.    Reversed. 

Watkins  &  Bidler  and  Lesh  &  Lesh,  for  appellanta 
John  M.  Sayler  and  Wm.  F.  McNagny,  for  appellee. 

Felt,  J. — This  was  an  action  brought  by  the  Caswell- 
Runyan  Company  against  Lewis  C.  Mitten  and  his  sureties 
upon  a  certain  contractor's  bond,  given  for  the  construction 
of  certain  buildinga  • 
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From  a  judgment  for  $2,000  this  appeal  was  taken.  The 
errors  assigned  are:  (1)  The  overroling  of  appellants'  de- 
murrer to  the  amended  complaint;  (2)  the  overruling  of 
appellants'  demurrer  to  the  second  paragraph  of  appellee's 
rej)ly  to  the  second  and  third  paragraphs  of  appellants* 
iinswer;  (3)  error  in  the  conclusion  of  law;  (4)  error  in 
overruling  appellants'  motion  for  a  venire  de  novo;  (5) 
overruling  the  motion  for  a  new  trial. 

Appellants,  other  than  Mitten,  also  made  the  same  assigD- 
ments  of  error,  and  each  appellant  separately  excepted  to 
each  conclusion  of  law  and  separately  assigned  error 
thereon. 

The  complaint  sought  a  recovery  on  a  contractor's  hond, 
and  alleged  a  breach  thereof  in  suffering  and  permitting 
certain  mechanics'  liens  to  be  filed  against  the  buildings 
erected  for  appellee  by  appellant  Mitten.  The  complaint 
states  a  cause  of  action  against  all  the  appellants.  To  this 
complaint  all  the  appellants  answered  by  general  denial. 
They  also  filed  second  and  third  paragraphs  of  answer  as 
pleas  of  former  adjudication.  The  second  was  a  partial 
answer,  in  which  the  execution  of  the  building  contract  and 
the  bond  sued  on  was  admitted,  but  it  was  further  averred, 
in  substance,  that  on  or  about  January  23,  1908,  appellant 
Mitten  sued  appellee  on  said  contract,  and  alleged  full  per- 
formance therof  on  his  part  and  the  furnishing  to  appellee 
of  a  large  amount  of  extra  labor  and  material  not  covered 
by  the  original  contract ;  that  in  said  action  appellee  filed  an 
answer  in  seven  paragraphs,  the  last  of  which  was  by  way  of 
counterclaim  and  set-off;  that  in  said  answer  it  made  said 
contract  and  the  bond  here  sued  on  exhibits^  and  allied 
that  said  Mitten  had  violated  said  contract  and  bond  in  this, 
that  he  had  failed  to  pay  for  the  labor  and  material  used  in 
the  construction  of  the  buildings  covered  by  the  contract; 
that  he  had  not  kept  the  same  free  from  mechanics'  liens, 
but  had  suffered  bills  to  be  and  remain  unpaid,  and  liens 
therefor  in  the  sum  of  $1,500  to  be  filed  against  said  prop- 
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erty.  It  is  also  averred  that  the  contract  and  bond  mentioned 
in  this  suit  are  the  identical  contract  and  bond  set  out 
in  and  made  a  part  of  said  counterclaim  in  said  other  suit, 
and  the  liens  mentioned  and  deecribed  in  said  counterclaim 
are  the  identical  liens  and  claims  mentioned  and  described 
in  the  complaint  in  this  suit;  that  appellant  Mitten  de- 
murred to  said  counterclaim  filed  in  said  former  suit ;  that 
his  demurrer  was  overruled,  and  he  thereupon  filed  a  reply 
in  general  denial ;  that  said  cause  was  thereafter  duly  tried 
in  the  Hunting^n  Circuit  Court,  and  on  June  17,  1908,  the 
court  made  a  general  finding  against  said  Mitten  on  his 
complaint  and  for  said  Caswell-Runyan  Company  on  its 
special  answer  in  the  sum  of  $184.57,  and  accordingly  ren- 
dered judgment  in  its  favor  against  said  Mitten  for  that 
amount ;  that  said  judgment  was  never  appealed  from  and 
is  in  full  force  and  effect,  and  is  res  judicata  of  the  claim 
sued  on  in  this  action. 

The  third  paragraph  of  answer  set  up  the  plea  of  former 
adjudication  in  general  terms,  and  averred  the  identity  of 
the  parties  and  the  subject-matter  of  the  two  suits. 

The  sureties  on  said  bond — appellants  other  than  said 
Mitten — set  up  a  special  paragraph  of  answer,  in  which  they 
admitted  the  execution  of  said  bond  to  secure  the  perform- 
ance of  said  builder's  contract  by  said  Mitten,  but  alleged 
that  thereafter  and  without  their  consent  the  buildings  were 
materially  changed  by  alterations  and  additions,  and  the 
cost  thereof  materially  increased,  so  that  the  same  were 
wholly  different  from  the  buildings  for  which  said  contract 
was  executed  and  for  which  they  became  bondsmen;  that 
by  reason  thereof  they  are  released  from  liability  on  said 
bond. 

Appellee's  second  paragraph  of  reply  to  the  second  and 
third  paragraphs  of  answer  admits  that  in  the  suit  by  said 
Mitten  against  appellee  mentioned  in  said  paragraphs  of  an- 
swer, it  did  file  the  answer  as  alleged,  and  that  in  said 
suit  there  was  a  finding  and  judgment  for  said  Caswell- 


524  APPELLATE  COURT  OF  INDIANA, 


Mitten  v.  Caswell-Runyan  Go. — 52  Ind.  App.  52L 

Bunyan  Company,  but  it  further  avers  that  there  was  a 
large  number  of  other  issues  in  said  cause,  including  an- 
swers by  general  denial  and  payment,  paragraphs  of  set-off 
and  counterclaim,  besides  the  paragraph  of  set-off  and 
counterclaim  described  in  the  answer  as  aforesaid ;  that  said 
finding  and  judgment  in  favor  of  said  company  were  on 
said  other  issues  and  not  on  the  answer  referred  to  as  afore- 
said ;  that  the  court  which  tried  said  former  cause  expressly 
refused  to  receive  any  evidence  on  any  of  the  matters  set 
forth  in  said  counterclaim  and  in  the  complaint  herein,  and 
refused  to  pass  on,  consider  or  decide  any  of  said  matters, 
but  on  the  contrary  said  cause  was  decided  **by  said  court 
wholly  upon  the  evidence  adduced  by  plaintiff  under  its 
other  answers  in  said  cause,  as  to  the  value  of  the  labor  and 
material  furnished  by  said  Lewis  C.  Mitten  to  the  plain- 
tiffs and  the  payments  made  to  him  thereon  by  the  plain- 
tiffs. And  the  plaintiff  further  avers  that  the  judgment  in 
said  former  cause  does  not  show,  on  its  face,  upon  what 
issues  in  the  cause  it  was  rendered  and  what  issues  the  court 
considered  and  adjudicated.  And  so  the  plaintiff  says  that 
none  of  the  matters  set  forth  in  the  complaint  in  this  cause 
were  heard,  tried,  determined  or  adjudicated  in  said  for- 
mer cause." 

A  demurrer  for  want  of  sufficient  facts  was  overruled  to 
said  paragraph  of  reply.  The  court  heard  evidence  in  sup- 
port thereof  and  made  a  special  finding  of  facts,  in  which 
it  found  the  facts  to  be  substantially  as  therein  alleged. 
The  finding  states  in  detail  facts  showing  a  breach  of  the 
bond,  failure  to  pay  bills  and  certain  mechanics'  liens  on 
the  buildings  for  which  said  contract  was  executed  and  said 
bond  given ;  that  liens  for  labor  and  material  amounting  to 
$1,579.89  have  been  foreclosed,  and  said  Mitten  has  paid  no 
part  thereof;  but  has  himself  filed  a  lien  on  said  buildings 
for  $3,200.  The  court  also  found  that  changes  were  made 
in  said  building,  but  were  immaterial  matters  of  detail ;  that 
in  said  former  suit  said  Mitten  sought  to  recover  the  con 
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tract  price  aforesaid  and  additional  compensation  for  labor 
and  material  made  necessary  by  said  changes  and  altera- 
tions; that  the  issues  in  said  former  suit  were  tried  by  the 
Hon.  Samuel  E.  Cook,  judge  of  the  Huntington  Circuit 
Court;  that  both  parties  adduced  evidence  on  the  subject 
of  the  alterations  and  changes  aforesaid ;  that  as  a  result  of 
such  trial  judgment  was  rendered  for  Caswell-Runyan  Com- 
pany against  said  Mitten  for  $184.57,  which  is  unreversed 
and  unappealed  from.  On  the  facts  so  found  the  court 
stated  its  conclusions  of  law  in  favor  of  said  appellee,  and 
gave  judgment  in  this  suit  in  its  favor  for  $1,579.89. 

The  controlling  question,  raised  in  different  ways  by  the 
several  assignments  of  error,  is  that  of  former  adjudication. 
Put  in  another  form  the  question  is,  May  a  trial  court, 
where  matter  is  plainly  in  issue  by  unambiguous  pleadings, 
make  a  general  finding  on  all  the  issues,  so  far  as  shown  by 
the  record,  and  render  judgment  accordingly,  and  in  a  sub- 
sequent suit  the  same  matter  be  put  in  issue  by  pleadings, 
and  parol  testimony  be  admitted  to  show  that  the  matter 
though  in  issue  in  the  first  suit  was  not  in  fact  adjudicated, 
and  that  the  judgment  so  rendered  was  on  other  issues,  and 
the  matter  so  in  issue  was  not  in  fact  considered  and  ad- 
judicated? 

In  this  State  the  pleadings  filed  in  a  cause  are  a 

1.  part  of  the  record,  though  not  required  to  be  copied 
at  length  into  the  order-book  entries. 

In  Ryan  v.  Rhodes  (1906),  167  Ind.  121, 126,  76  N.  E.  249, 

78  N.  E.  330,  it  is  said :    *  *  The  rule  is  well  settled  since  the 

decision  of  this  court  in  FischU  v.  Fischli  (1825),  1 

2.  Blackf.  •SeO,  12  Am.  Dec.  251,  that  a  judgment  in  an 
action  or  proceeding  determines  or  settles  all  material 

issues  involved  between  the  parties  to  the  action  and  all  mat- 
ters which  might  have  been  properly  litigated  and  settled 
within  the  issues  tendered  or  made  by  the  pleading.'*  To 
the  same  effect  are  numerous  decisions,  among  them  the 
following:    Finley  v.  Cathcart  (1898),  149  Ind.  470,  477,  48 
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N.  E.  586,  49  N.  E.  381,  63  Am.  St.  292;  Wright  v.  Ander- 
son (1889),  117  Ind.  349,  354,  20  N.  E.  247;  Kurtz  v.  Carr 
(1886),  105  Ind.  574,  583,  5  N.  E.  692;  Faught  v.  Faugkt 
(1884),  98  Ind.  470. 

In  Van  Camp  v.  City  of  Huntington  (1906),  39  Ind.  App, 
28,  37,  78  N.  E.  1057,  it  is  said:  **To  constitute  a  former 
adjudication,  it  is  not  necessary  that  the  form  of  action  be 
the  same  in  both  cases.  It  is  sufficient  if  the  question  in 
controversy  has  been  once  litigated  between  the  same  parties. 
Pittsburgh,  etc.,  R.  Co.  v.  Noftsger  (1897),  21  Ind.  App.  599 
[46  N.  E.  360].  •  •  •  In  the  suit  for  an  injunction  to 
restrain  the  appellant  herein  from  interfering  with  the 
property  of  the  city,  the  defendant  therein  pleaded  the  con- 
tract for  the  service  which  constituted  the  alleged  inter- 
ference. There  was  an  answer  in  denial,  and  the  execution 
of  this  contract  was  not  effectually  denied,  and  therefore, 
for  the  purposes  of  the  cause,  it  was  admitted.  The  judg- 
ment was  on  the  merits  and  was  a  general  judgment  for  the 
appellant  herein.  The  execution  of  the  contract  was  adjudi- 
cated in  that  suit,  voluntarily  prosecuted  by  the  city  to  such 
result.  Such  matter  could  not  properly  be  brought  into 
controversy  in  the  subsequent  action  on  the  contract.'' 

In  Griffin  v.  Wallace  (1879),  66  Ind.  410,  416,  it  is  said: 
''But,  in  any  given  case,  where  the  plaintiff  has  sued  in 
assumpsit,  or  in  any  action,  for  a  number  of  separate  causes 
of  action  which  might  be  joined,  making  the  aggregate  of 
such  causes  the  amount  for  which  he  demands  judgment,  if 
neglecting  to  withdraw  any  of  those  causes  from  the  jury 
or  court  on  the  trial,  he  fails  to  establish  any  of  them  by 
proof,  he  cannot  afterward  bring  another  suit  for  those 
items."  In  the  same  case  on  page  419,  it  was  also  said  that  if 
a  party  ''fail  in  the  proof  of  all  that  is  within  the  issues  in 
the  cause,  but  such  failure  is  not  shown  by  the  record,"  the 
rule  of  former  adjudication  is  applicable. 

In  Howe  v.  Lewis  (1889),  121  Ind.  110, 113,  22  N.  E.  978, 
the  court  said:     ''That  a  matter  once  adjudicated  and 
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finally  determined  by  a  court  of  competent  jurisdic- 
3.    tion  is  considered  at  rest,  is  a  rule  which  prevails  in 

all  civilized  nations,  with  very  few  exceptions,  is  not 
denied.  Without  such  rule  the  repose  of  society  would  be 
materially  disturbed,  and  communities  and  courts  would  be 
constantly  disturbed  and  harassed  by  repeated  contests,  in 
court,  over  the  same  subject  of  Jitigation.  The  difficulty 
always  arises  in  determining  just  what  has  been  litigated 
and  settled  and  in  the  application  of  the  rule,  and  never 
exists  in  ascertaining  what  the  rule  is.  The  difficulties  in 
applying  the  rule  are  largely  increased  in  this  State  by 
reason  of  the  fact  that  the  defendant,  under  our  system  of 
practice,  is  permitted  to  plead,  in  separate  paragraphs,  all 
the  defenses  he  may  have  whether  legal  or  equitable.  Under 
this  rule  defenses  are  often  pleaded  which  seem  to  be  an- 
tagonistic to  each  other.  In  such  cases  where  there  is  a 
general  verdict,  or  a  general  finding  for  the  defendant  fol- 
lowed by  a  judgment,  the  effect  of  such  finding,  verdict  and 
judgment  is  left  in  some  doubt.  What  was  in  issue  must 
always  be  determined  by  the  pleadings.  Sharkey  v.  Evans 
[1874],  46  Ind.  472.  Everything  which  might  have  been 
adjudged  under  the  issues  in  a  cause  will  be  presumed  to 
have  been  adjudicated.  Griffin  v.  Wallace  [1879],  66  Ind. 
410;  Bottorff  V.  Wise  [1876],  53  Ind.  32;  Goble  v.  Dillon 
[1882],  86  Ind.  327  [44  Am.  Rep.  308].  If  a  cause  of  action 
was  involved  in  a  former  action  either  as  a  set-off,  counter- 
claim or  defense,  it  is  barred  by  the  judgment.  Ooble  v. 
Dillon,  supra;  Oreen  v.  Olynn  [1880],  71  Ind.  336.  A 
party  is  not  bound,  when  sued,  to  plead  a  set-off  or  counter- 
claim, but  if  the  issues  are  so  formed  as  that  a  counterclaim 
is,  in  fact,  litigated,  the  defendant  will  not  be  permitted 
afterward  to  sue  and  recover  on  the  same." 

The  general  rule  is  that  what  was  in  fact  in  issue  in  the 
former  action  is  to  be  determined  from  the  pleading.  Howe 
V.  Lewis,  supra,  114;  Ooble  v.  Dillon,  supra;  People's  Sav., 
etc.,  Assn.  v.  Spears  (1888),  115  Ind.  297,  300, 17  N.  E.  570, 
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Chreen  v.  Olynn,  supra;  Sharkey  v,  Evans,  supra;  Fromlet 
V.  Poor  (1892),  3  Ind.  App.  425,  428,  29  N.  E.  1081 ;  Beaver 
V.  Irwin  (1893),  6  Ind.  App.  285,  287,  33  N.  E.  462.  In 
the  laat  case  cited  it  is  said:  ''Where  the  pleadings  are 
unambiguous  parol  evidence  is  not  admissible  to  show  what 
was  actually  litigated,  or  what  cause  of  action  or  defense 
the  judgment  is  based  upon."  See,  also.  Gentry  v.  Purcell 
(1882),  84  Ind.  8S;PickreU  v.  Jerauld  (1891),  1  Ind.  App. 
10,  27  N.  B.  433,  50  Am.  St.  192 ;  Furry  v.  O'Connor  (1891), 
1  Ind.  App.  573,  28  N.  E.  103. 

There  are  exceptions  to  the  general  rule  where  parol 
testimony  may  be  received  to  determine  what  was  in  fact 

adjudicated,  but  the  case  before  us  does  not  fall 
4.    within  any  of  such  exceptions.     The  pleadings  are 

definite  and  unambiguous,  and  the  case  falls  within 
the  general  rule  of  former  adjudication.  Appellee  does  not 
claim  that  there  is  any  ambiguity  in  the  pleadings,  but 
asserts  that  the  rule  is  in  all  cases  that  the  judgment  is  only 
prima  fade  proof  of  what  was  adjudicated,  and  that  parol 
proof  may  be  heard  to  show  that  matter  clearly  embraced 
within  the  issues  was  not  in  fact  adjudicated.  It  may  be 
conceded  that  there  is  language  in  some  Indiana  cases  and 
some  decisions  tending  to  support  this  view.  But  the  rule  as 
declared  by  numerous  decisions  of  the  courts  of  last  resort 
of  this  State  and  by  the  prevailing  weight  of  authority  else- 
where, is  as  above  indicated,  and  the  exceptions  by  no  means 
warrant  the  sweeping  rule  contended  for  by  said  appellee. 
To  opeu  the  door  to  parol  proof  in  every  case  would  be  to 
destroy  the  binding  force  and  stability  of  the  judgments  of 
our  courts  and  to  change  the  effect  of  the  record  by  parol 
proof.  The  cases  where  parol  proof  is  admissible  are  gen- 
erally cases  where  such  proof  is  necessary  on  the  question 
of  the  identity  of  parties  or  the  subject-matter,  where  the 
pleadings  are  indefinite  or  ambiguous,  or  for  some  reason  it 
cannot  be  ascertained  from  the  record  and  pleadings  what 
was  in  fact  adjudicated.    Where  the  record,  including  the 
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pleadings,  is  clear  and  unambiguous,  it  is  the  best  evidence, 
and  controls.    2  Van  Fleet,  Former  Adjud.  §§422-435. 

The  case  most  confidently  relied-  on  by  appellee  com- 
pany is  Bottorff  V.  Wise,  supra.  The  court  in  that  case 
passed  on  the  sufiSciency  of  a  reply  of  former  adjudication 
and  held  it  good,  and  stated  that  a  possessory  action  to  re- 
cover lands  and  mesne  profits,  followed  by  a  judgment 
thereon,  was  not  a  bar  to  an  action  for  waste  and  injury  to 
land.  This  was  all  that  the  case  actually  decided,  but  the 
rule  is  broadly  stated  that  the  presumption  that  all  matters 
within  the  issues  were  determined  is  not  conclusive.  This 
language  as  applied  to  the  facts  of  that  case  may  have  been 
correct,  and  under  the  well-recognized  rule  we  are  not  war- 
ranted in  making  a  broader  application  of  the  rule  than 
the  facts  of  that  case  warrant.  The  case  is  cited  in  Chble  v. 
Dillon,  supra,  where  the  rule  is  more  fully  and  accurately 
stated  on  page  332.  Appellee  company  also  relies  on  the 
case  of  Russell  v.  Place  (1876),  94  U.  S.  606,  24  L.  Ed.  214, 
and  it  may  be  admitted  that  its  contention  is,  to  some  extent, 
sustained  by  some  of  the  language  there  employed.  But 
the  rule  as  generally  declared  in  this  State  and  other  states 
is  recognized,  and  on  page  608  it  is  said:  ''To  apply  the 
judgment,  and  give  effect  to  the  adjudication  actually  made, 
when  the  record  leaves  the  matter  in  doubt,  such  evidence  is 
admissible.  *  •  •  The  record  wants,  therefore,  that  cer- 
tainty which  is  essential  to  its  operation  as  an  estoppel,  and 
does  not  conclude  the  defendants  from  contesting  the  in- 
fringement or  the  validity  of  the  patent  in  this  suit.** 

In  2  Van  Fleet,  Former  Adjud.  §422,  it  is  stated  that  there 
is  some  confusion  in  the  decisions  over  the  question  of  ad- 
missibility in  evidence  of  the  secret  deliberations  of  the 
jndge  or  jury  to  determine  that  an  issue  was  or  was  not  de- 
cided, but  the  cases  cited  by  the  author  show  the  weight  of 
authority  to  be  against  their  admissibility  except  in  unusual 
cases  unlike  the  one  at  bar.  In  2  Van  Fleet,  Former  Adjud. 
Vol.  52—34 
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§428,  the  author  quotes  with  approval  from  Chapman  v. 
Smith  (1853),  16  How.  114,  133,  14  L.  Ed.  868,  as  foUows: 
''If  the  facts  in  issue  appear  upon  the  record,  either  ex* 
pressly  or  by  necessary  intendment,  it  is  not  competent  to 
contradict  them,  as  this  would  be  contradicting  the  record 
itself.  The  judgment  is  conclusive  upon  these  facts,  be- 
tween the  same  parties  or  privies,  whenever  properly 
pleaded." 

It  is  also  asserted  that  the  plea  of  former  adjudication 
must  fail  because  appellants,  other  than  Mitten,  who  were 
the  sureties  on  the  bond,  were  not  parties  to  the  first 
5.    suit.    But  for  the  fact  of  suretyship,  this  claim  would 
present  a  serious  question.    The  bond  was  given  to 
secure  the  performance  of  the  building  contract  and  save 
appellee  company  harmless  from  the  liens  that  might  be 
placed  against  its  property.    The  identical  contract,  bond 
and  liens  were  set  up  in  the  former  suit  against  Mitten,  the 
principal  on  the  bond,  and  appellee  company  secured  judg- 
ment against  him.    This  judgment  was  the  measure  of  the 
principal's  liability,  and  when  his  liability  is  extinguished 
the  fifureties  are  released. 

The  answer  of  former  adjudication  was  partial,  and 
covered  all  amounts  in  excess  of  the  former  judgment.  2 
Van  Fleet,  Former  Adjud.  §572  et  aeq.;  City  of  Anderson  v. 
FUming  (1903),  160  Ind.  597,  603,  67  N.  E.  443,  66  L. 
R.  A.  119. 

The  contention  that  the  evidence  is  not  in  the  record 
cannot  be  sustained.    The  foregoing  discussion  and  author- 
ities show  that  it  was  error  to  admit  the  testimony  of 
4.    the  judge  who  tried  the  former  suit,  to  contradict 
the  record  or  change  the  effect  of  the  judgment  ren- 
dered in  that  case. 

Judgment  reversed,  with  instructions  to  the  lower  court  to 
sustain  the  motion  for  a  new  trial,  to  sustain  the  demurrer 
to  the  sec<md  paragraph  of  the  reply  to  the  second  and  third 
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paragraphs  of  the  answer,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

Hottel,  C.  J.,  Myers  and  Lairy,  JJ.,  concur.  Adams,  P. 
J.,  and  Ibach,  J.,  absent. 

Note.— Keported  in  99  N.  B.  47.  See,  also,  under  (2)  23  Cyc. 
1221 ;  (3)  23  Cyc.  1295;  (4)  23  Cyc.  1538,  As  to  the  conclusiveness 
of  a  Judgment,  see  15  Am.  St  142.  As  to  Judgment  as  subject  of 
counterclaim,  see  47  Am.  St  591.  For  a  discussion  of  the  applica- 
tion of  the  doctrine  of  res  judicata  to  issues  In  an  action  as  to 
which  the  Judgment  is  silent,  see  6  Ann.  Cas.  104. 


Grubb  v.  Brendel  et  al. 

[No.  8^51.    Filed  February  20,  19ia] 

1.  New  TziAJL,—New  Trial  08  of  Bight^Action  for  Money  Judg- 
ment— A  complaint  alleging  that  a  deed  executed  by  plaintiff 
was  In  fact  a  mortgage,  and  seeking  the  recovery  of  a  money 
Judgment  for  the  difference  between  the  actual  value  of  the  land 
and  the  debt  secured  by  the  alleged  mortgage,  states  a  cause  of 
action  that  is  not  within  the  provisions  of  the  statute  (§1110 
Burns  1908,  S1064  R.  S.  1881)  authorizing  a  new  trial  as  of  rifi^t 
p.  534. 

2.  New  Tbial.— yew?  Trial  as  of  Right-^Vfhete  two  or  more  sub- 
stantive causes  of  action  proceed  to  Judgment  in  the  same  case, 
and  a  new  trial  as  of  right  Is  authorized  by  §1110  Bums  1908, 
§1054  R.  S.  1881,  as  to  one  or  more  of  such  causes,  but  not  as  to 
others,  a  new  trial  as  of  right  must  be  denied,    p.  534. 

3.  Deeds. — Action  to  Declare  Deed  a  Mortgage. — Evidence. — Bur- 
den of  Proof. — In  an  action  to  have  a  deed  declared  to  be  a  mort- 
gage, the  burden  of  proving  that  the  deed,  and  a  contract  exe- 
cuted at  the  same  time,  evidenced  a  loan  with  security,  rather 
than  a  purchase  of  the  land  by  defendant  and  an  option  to  spU  to 
plaintiff,  rests  on  plaintiff,    p.  536. 

4.  Deeds.  —  Operation.  —  Presumptions.  —  Evidence.  —  Ifor^ 
gage. — The  presumption  is  that  a  deed,  absolute  on  its  face.  Is 
what  it  purports  to  be,  and,  unless  the  evidence  proves  It  to  be 
a  mortgage,  it  will  operate  as  a  conveyance  of  the  fee.    p.  536. 

5.  Deeds. — Action  to  Declare  Deed  a  Mortgage. — Evidence. — Debt. 
— In  an  action  to  have  a  deed  declared  a  mortgage,  the  absence 
of  any  written  evidence  of  a  debt  due  defendant  from  plaintiff, 
is  a  circumstance  tending  to  support  the  theory  of  a  sale.    p.  686. 

Ct.  DEEDa — Action  to  Declare  Deed  a  Mortgage. — Evidence. — Con^ 
sideratUm. — In  determining  whether  a  deed,  absolute  on  its  face, 
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is  In  fact  a  mortgage,  the  adequacy  of  consideration  supports 
the  theory  of  a  sale,  and  inadequacy  suppc^ts  that  of  a  loan 
with  security,  p.  536. 
7.  Appeal. —  Review, —  Evidence, —  Weight  and  Suffldenoy. —  Al- 
though the  evidence  Is  conflicting  on  some  of  the  material  issues, 
the  decision  of  the  trial  court  will  not  be  disturbed.  If  there  is 
evidence  tending  to  support  every  fact  essential  thereto,  since  the 
court  on  appeal  will  not  weigh  conflicting  evidence,    p.  638. 

From  Boone  Circuit  Court ;  Willett  H.  Parr,  Judge. 

Action  by  Nola  S.  Grubb  against  James  W.  Brendel  and 
others.  From  a  judgment  for  defendants,  the  plaintiff  ap- 
peals.   Affirmed, 

David  A.  Leach,  for  appellant. 

fi.  P.  Btmdy,  J.  W.  Hornaday  and  S.  M.  Ralston,  for 
appelleea 

Felt,  P.  J. — ^Appellant  filed  suit  in  two  paragraphs 
against  appellees  to  declare  a  deed  a  mortgage  and  for  other 
relief. 

The  undisputed  facts  show  that  on  March  16,  1909,  appel- 
lant and  his  wife  by  a  warranty  deed  conveyed  to  James 
W.  Brendel,  36^  acres  of  real  estate  in  Boone  county,  Indi- 
ana, for  the  consideration  of  $3,000 ;  that  on  the  same  day 
said  Brendel  and  appellant  entered  into  a  written  agree- 
ment, wherein  it  was  stipulated  that  said  Brendel  had  sold 
to  appellant  said  real  estate  for  the  sum  of  $2,951.75,  to  be 
paid  on  or  before  September  16,  1909,  and  further  pro- 
vided that  **the  conditions  of  this  sale  are  such  that  if  the 
said  second  party  shall  not  at  the  time  herein  set  forth  be 
able  to  pay  first  party  the  full  amount  of  the  herein  named 
purchase  price  then  the  said  sale  shall  be  null  and  void  and 
of  no  effect  and  first  party  shall  not  be  bound  by  any  of  the 
terms  of  this  said  sale."  By  the  terras  of  said  instrument 
appellant  was  given  the  right  to  sell  the  real  estate  to  a 
third  person  if  sold  within  six  months,  and  appellee  Brendel 
agreed  to  execute  to  such  purchaser  a  quitclaim  deed  for  the 
land,  provided  the  price  paid  was  not  less  than  $2,951.75. 
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On  September  29,  1909,  appellees,  Brendel  and  Brendel,  as 
husband  and  wife,  conveyed  said  real  estate  to  appellees, 
John  S.  and  Milton  Hussey,  for  a  consideration  of  $3,000. 
Appellant  failed  to  pay  any  part  of  the  purchase  money 
designated  in  said  contract  of  sale,  but  continued  in  posses- 
sion of  the  land. 

The  gist  of  the  first  paragraph  of  complaint  is  that  the 
deed  executed  by  appellant  to  appellee  Brendel  is  in  fact  a 
mortgage,  given  to  secure  a  debt  for  money  loaned,  and  the 
court  is  asked  so  to  declare,  and  to  fix  the  amount  due  said 
appellee  from  appellant.  It  is  further  alleged  that  appel- 
lees Hussey  and  Hussey  purchased  said  real  estate  knowing 
said  deed  was  a  mortgage,  and  with  full  knowledge  of  appel- 
lant's rights  in  the  land.  This  paragraph  also  prays  that 
appellant  be  given  a  reasonable  time  within  which  to  pay  the 
amount  found  to  be  due  appellee  Brendel,  or,  in  lieu  thereof, 
that  he  be  required  to  foreclose  his  mortgage  evidenced  by 
said  deed. 

The  allegations  of  the  second  paragraph  of  complaint  are 
substantially  like  those  of  the  first  paragraph,  and  in  addi- 
tion thereto  it  is  alleged  that  appellees  Hussey  and  Hussey 
are  innocent  purchasers  for  value ;  that  the  purchase  money 
due  from  them  had  not  been  paid  to  said  Brendel ;  that  ap- 
pellant is  entitled  to  recover  the  difference  in  amount  be- 
tween said  mortgage,  and  $4,500,  the  alleged  value  of  the 
land.  Prayer  that  appellant  be  subrogated  to  the  rights  of 
said  Brendel,  in  the  recovery  of  the  purchase  money  due 
from  said  Hussey  and  Hussey,  and  that  he  be  given  judg- 
ment for  $1,500. 

The  complaint  was  answered  by  general  denial  of  all  the 
appellees.  Appellees  Hussey  and  Hussey  filed  a  special 
answer,  in  which  they  allege  that  they  purchased  the  land 
from  said  Brendel  for  $3,000,  for  which  amount  they  exe- 
cuted their  note,  without  any  knowledge  of  appellant's  claim. 
Appellees,  Hussey  and  Hussey,  also  filed  a  cross-complaint 
against  appellant,  in  which  they  allege  ownership  in  fee 
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simple  of  said  real  estate,  and  ask  to  have  their  title  quieted. 
Appellant  replied  to  said  special  answer  by  general  denial, 
and  issues  were  joined  on  the  cross-complaint  by  denial  of  its 
averments.  The  court  found  for  appellees  on  appellant's 
complaint  and  also  found  for  said  Hussey  and  Hussey  on 
their  cross-complaint,  and  gave  judgment  quieting  their 
title  as  against  appellant.  Appellant  moved  for  a  new  trial 
as  of  right,  which  was  overruled,  and  also  moved  for  a  new 
trial  for  cause,  which  was  likewise  overruled.  The  ruling 
on  each  of  said  motions  is  assigned  aa  error.  The  case  pro- 
ceeded to  trial  and  judgment  on  the  issues  joined  on  both 
paragraphs  of  the  complaint  and  the  cross-complaint. 
The  second  paragraph  of  complaint  seeks  to  obtain  a 
money  judgment  for  the  diflference  between  the  actual 

1.  value  of  the  land  and  the  debt  secured  by  the  alleged 
mortgage.    Such  a  cause  of  action  is  clearly  not  with- 
in the  provisions  of  the  statute  authorizing  a  new  trial  as  of 
right. 

Where  two  or  more  substantive  causes  of  action  proceed 

to  judgment  in  the  same  case,  and  a  new  trial  as  of  right 

may  be  had  as  to  one  or  more  of  such  causes^  but  the 

2.  statute  (§1110  Bums  1908,  §1054  R.  S.  1881)  does 
not  authorize  such  new  trial  as  to  one  or  more  of  the 

causes  so  associated,  a  new  trial  as  of  right  must  be  denied. 
Henry  v.  Frazier  (1913),  53  Ind.  App.  — ,  100  N.  E.  770, 
and  cases  cited;  Boeder  v.  Keller  (1893),  135  Ind.  692,  697, 
35  N.  E.  1014;  Seisler  v.  Smith  (1898),  150  Ind.  88,  92,  46 
N.  E.  993;  NuMer  v.  Hendricks  (1898),  150  Ind.  605,  607, 
50  N.  E.  748;  BiUler  UndversiUj  v.  Conard  (1884),  94  Ind. 
353;  Studabaker  v.  Alexander  (1913),  179  Ind.  — ,  100  N. 
E.  10;  Larrance  v.  Lewis  (1912),  51  Ind.  App.  1,  98  N. 
E.  892. 

No  error  was  committed  in  overruling  appellant's  motion 
for  a  new  trial  as  of  right.  The  motion  for  a  new  trial  for 
cause  alleges  that  the  decision  of  the  court  is  not  sustained 
by  suflScient  evidence ;  also  that  it  is  contrary  to  law.    Ap- 
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pellant  contends  that  the  transaction  of  March  16  shows  a 
loan  to  appellant,  with  the  deed  to  Brendel  as  security,  while 
appellees  assert  that  it  was  an  absolute  sale  of  the  land  to 
Brendel,  with  an  option  to  appellant  to  buy  the  land  within 
six  months  at  a  stipulated  price.  In  addition  to  the  writings 
offered  in  evidence,  the  court  heard  oral  testimony  to  assist 
in  the  determination  of  the  controversy. 

The  evidence  shows  without  dispute  that  appellant's  land 
.was  mortgaged  for  about  $1,800,  and  that  this,  and  other 
past-due  indebtedness  of  appellant  aggregated  $2,865.66  on 
the  day  the  deed  to  Brendel  was  executed ;  that  on  the  same 
day  he  gave  his  check  to  appellant  for  that  amount,  and  the 
money  so  obtained  was  used  in  the  payment  of  said  indebted- 
ness; that  prior  to  the  transaction  of  March  16  appellant 
tried  to  borrow  money  with  which  to  meet  his  obligations,  but 
was  unable  so  to  do ;  that  no  note  or  other  evidence  of  a  debt 
due  appellee  Brendel  from  appellant  was  given,  but  the 
amount  received  by  appellant,  plus  six  per  cent  interest 
thereon  for  six  months,  equals  the  price  stated  in  the  option 
agreement.  The  execution  of  the  written  instruments  in  the 
form  shown  is  not  disputed.  The  oral  testimony  is  more  or 
less  conflicting.  Some  of  it  tends  to  show  that  the  trans- 
action was  a  loan,  with  the  deed  as  security  for  its  payment, 
while,  on  the  other  hand,  there  is  ample  evidence  tending 
to  prove  that  appellee  Brendel  refused  to  make  a  loan,  and 
purchased  the  land,  taking  an  absolute  title,  but  at  the  same 
time  gave  to  appellant  an  option  to  buy  or  sell  the. land  with- 
in six  months.  On  the  question  of  the  value  of  the  land,  some 
of  the  evidence  tends  to  show  that  the  price  paid  by  Brendel 
was  less  than  its  fair  value,  while  much  of  it  tends  to  prove 
the  price  paid  was  the  full  value  of  the  land. 

Many  admissions  of  appellant  were  proven  to  show  that 
he  understood  the  transaction  to  be  a  sale,  and  made  no 
claim  to  the  contrary  until  after  Brendel  sold  the  land.  A 
ntunber  of  these  statements  were  made  to  or  in  the  presence 
of  disinterested  witnesses  before  this  suit  was  begun,  and 
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were  strongly  corroborative  of  appellee  Brendel's  testimony 

and  of  his  interpretation  of  the  transaction.     This  theory 

of  the  case  was  not  in  contradiction  of,  but  in  harmony 

with,  the  written  instruments.     The  burden  of  prov- 

3.  ing  that  the  deed  and  contract  evidenced  a  loan  with 
security,   rather  than  a  purchase  of  the  land   by 

Brendel,  with  an  option  to  sell  to  appellant,  or  a  purchaser 
secured  by  him,  rested  on  appellant.  Deadman  v.  Yanthis 
(1907),  230  111.  243,  82  N.  E.  592,  597,  120  Am.  St.  291; 
Stevens  v.  Hays  (1856),  8  Ind.  277. 
A  deed  absolute  on  its  face,  will  operate  as  a  conveyance 
of  the  fee,  unless  the  evidence  proves  it  to  be  a  mort- 

4.  gage.    The  presumption  is  that  it  is  what  it  purports 
to  be — ^a  general  warranty  deed.     Rogers  v.  Beach 

(1888),  115  Ind.  413,  415.    The  absence  of  any  written  evi- 
dence of  a  debt  due  Brendel  from  appellant  is  a  cir- 

5.  cumstance  tending  to  support  the  theory  of  a  sale, 
though  not  conclusive.    Hays  v.  Caa^r  (1882),  83  Ind. 

275,  283;  White  v.  Redenbaugh  (1907),  41  Ind.  App.  580, 
583,  82  N.  E.  10.    Adequacy  of  consideration  tends 

6.  to  support  the  theory  of  a  sale  and  inadequacy  that 
of  a  loan  with  security.    Calahan  v.  Dwiker  (1912), 

51  Ind.  App.  436,  99  N.  E.  1021. 

The  contention  and  argument  of  appellant  on  the  motion 
for  a  new  trial  for  cause  serve  only  to  establish  the  propo- 
sition that  there  is  a  conflict  in  the  evidence  on  some 

7.  of  the  material  questions  in  the  case.    There  is  ample 
evidence  tending  to  support  every  material  fact  es 

sential  to  the  decision  of  the  trial  court.    It  is  fundamental 
that  it  is  not  the  province  of  this  court  to  weigh  conflicting 
evidence  in  any  case  of  the  class  to  which  the  one  at  bar 
belongs.    We  find  no  error  in  the  record. 
Judgment  affirmed. 

Note.— Reported  In  lO  N.  E.  872.  See,  also,  under  (1)  29  Cyc. 
1034;  (7)  3  Cyc.  360.  As  to  equitable  mortgages  generally,  and 
forms  of  tbem  In  particular,  see  4  Am.  St.  606;  131  Ahl  St  914. 
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Ab  to  when  a  deed,  with  a  contract  to  reconvey,  is  a  mortgage,  see 
3  L.  Ed.  U.  S.  321.  On  the  question  of  parol  evidence  admissible 
to  show  deed  a  mortgage,  see  3  L.  Bid.  U.  S.  321 ;  6  L.  Ed.  IT.  S. 
142.  The  question  whether  a  deed  absolute  on  its  face,  but  in- 
tended as  a  mortgage,  conveys  the  legal  title  is  treated  in  11 
L.  R.  A.  (N.  S.)  209.  For  a  discussion  of  price  as  a  consideration 
in  determining  whether  a  deed  was  intended  as  a  mortgage,  see  20 
Ann.  Cas.  1199. 


Barton  v.  Barton. 

[No.  7,820.    Filed  February  20,  1913.] 

1.  Pbincipal  and  Agent. — Husband  and  Wife. — Pouoer  of  Attorney, 
— Construction, — Death  of  Wife. — Revocation, — A  power  of  attor- 
ney executed  by  a  husband  and  wife  directly  authorizing  the 
attorney  in  fact  to  convey  the  property  of  "any  one  of  us,"  etc., 
and  not  containing  any  power  to  convey  Joint  property,  is  several 
and  is  not  revoked  by  the  death  of  the  wife.    p.  539. 

2.  Principal  and  Agent. — Power  of  Attorney, — Payment  of  Money 
to  Authorized  Agent. — Recovery. — One  who  pays  money  to  an 
agent  authorized  to  receive  it  is  entitled  to  his  credit  without 
tracing  the  fund  through  the  hands  of  the  agent  and  into  those  of 
his  principal,  so  that  where  an  agent,  authorized  by  a  power  of 
attorney  to  borrow  money  on  **the  note,  notes,  mortgage  or  mort- 
gages" of  the  principal,  borrowed  money  on  his  promise  to  give 
the  note  of  the  principal  therefor,  a  recovery  may  be  had  by  the 
lender  against  the  principal,  although  no  note  was  ever  executed, 
p.  540. 

3.  Pbincipal  and  Agent. — ExUftence  of  Relation. — Evidence. — In- 
structions.— In  an  action  for  money  loaned,  where  it  was  alleged 
that  defendant  borrowed  the  money  through  an  agent,  evidence 
that  the  alleged  agent  received  a  check  from  plaintiff  and  de- 
posited same  to  defendant's  credit,  and  was  constantly  loaning 
money  for  defendant,  and  performed  other  and  similar  acts  for 
defendant,  an  instruction  by  which  the  question  of  whether  he 
was  the  defendant's  agent  in  the  making  of  such  loan  was  left 
wholly  to  the  jury,  after  a  consideration  of  all  the  facts  shown, 
was  proper,    p.  541. 

4.  Principal  and  Agent. — Power  of  Attorney. — Recovery  of  Money 
Paid  to  Ayent. — Instructions, — In  an  action  to  recover  money  al- 
leged to  have  been  loaned  to  defendant  through  his  agent,  an 
instruction  that  if  the  jury  determined  from  all  the  evidence  that 
a  power  of  attorney  from  defendant  to  such  agent  was  in  force 
during  the  time  of  the  business  dealings  between  plaintiff  and 
such  agent,  and  that  such  agent  borrowed  the  money  under  the 
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authority  therein  g^ranted,  defendant  would  be  liable,  was  not 
erroneous,    p.  541. 

5.  Appeau— /efi;teM7. — Instruct  Ion  a. — Refusal — The  refusal  of  re- 
quested instructions  Is  not  error,  where  they  are  fully  covered  by 
others  given,  or  where  they  are  not  applicable  to  the  evidence, 
p.  541. 

6.  Appeal. — Review. — Afflmuince. — ^Where  there  is  ample  evidence 
to  supi)ort  the  verdict,  and  no  prejudicial  error  is  shown  by  the 
record,  the  judgment  must  be  affirmed,    p.  642. 

From  Hamilton  Circuit  Court ;  Meade  Vestal,  Jud^. 

Action  by  Dennis  Barton  against  Patrick  Barton,  Sr. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

J.  F.  Neal  and  N.  C.  Neal,  for  appellant 
James  V.  Kent,  Thomas  M.  Ryan  and  Shirts  &  Fertig,  for 
appellee. 

Ibach,  C.  J. — This  action  was  brought  by  a  complaint  in 
two  paragraphs.  The  first  is  for  money  had  and  received 
and  the  second  for  money  loaned  to  appellant  at  his  in- 
stance and  request.  Each  paragraph  is  based  on  alleged 
transactions  between  appellee  and  appellant  by  and  through 
John  D.  Barton,  who,  it  is  claimed  by  appellee,  was  the 
attorney  in  fact  of  appellant.  The  issues  were  finally  joined 
by  an  answer  in  general  denial.  There  was  a  trial  by  jury, 
resulting  in  a  verdict  and  judgment  for  appellee  in  the  siun 
of  $1,785.58  and  costs.  The  only  error  assigned  and  relied 
on  for  reversal  is  the  action  of  the  trial  court  in  overruling 
appellant's  motion  for  a  new  trial.  At  the  trial  appellee 
introduced  and  had  read  in  evidence  a  certain  power  of 
attorney  executed  by  appellant  and  his  wife,  which  in  in 
the  following  words : 

*'Know  all  men  by  these  presents,  that  we,  Patrick 
Barton  and  his  wife  Bridget  Barton,  all  of  Coles  county 
in  the  State  of  Illinois,  have  made  constituted  and  ap- 
pointed, and  by  these  presents  do  make  constitute  and 
appoint  John  D.  Barton  of  Clinton  county  in  the  State 
of  Indiana,  our  true  and  lawful  attorney  for  us  and  in 
our  name  and  stead  to  make,  sign  each  of  our  names 
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thereto,  execute  and  deliver  general  warranty  deeds  for 
any  and  all  real  estate  of  whatsoever  kind  or  descrip- 
tion owned  by  any  one  of  us,  and  situated  in  Clinton 
county,  in  the  State  of  Indiana,  to  any  and  all  person 
or  persons  or  corporations  to  whom  the  said  John  D. 
Barton  may  desire  to  sell  or  trade  any  and  all  of  said 
real  estate,  and  the  said  John  D.  Barton  shall  have 
power  and  he  is  hereby  expressly  authorized  to  sell  and 
convey  any  and  all  of  said  real  estate  owned  by  any  one 
of  us  in  said  county,  and  to  collect  and  receipt  to  said 
parties  in  full  for  all  purchase  money  or  other  consid- 
eration received  for  the  same.  And  the  said  parties 
above  named  do  hereby  expressly  authorize  and  em- 
power the  said  John  D.  Barton  and  for  that  purpose 
he  is  constituted  their  true  and  lawful  attorney,  to  make 
sign  each  and  all  of  our  names  thereto  to  execute  and  de- 
liver to  any  person  or  persons  from  whom  the  said  John 
D.  Barton  may  desire,  to  obtain  the  loan  of  any  money, 
any  not«,  notes,  mortgage  or  mortgages,  whatsoever, 
to  obtain  any  said  loan  and  to  secure  the  payment  there- 
of giving  and  granting  unto  said  attorney  full  power 
and  authority,  to  do  and  perform  all  and  every  act  and 
thing  whatsoever  requisite  and  necessary  to  be  done  in 
and  about  the  premises  as  fully  to  all,  intents  and  pur- 
poses as  we  might  or  could  do  if  personally  present, 
with  full  power  of  substitution  and  revocation  hereby 
ratifying  and  confirming  all  that  our  said  attorney  or 
his  substitute  shall  lawfully  do  or  cause  to  be  done  by 
virtue  hereof.  In  Witness  Whereof,  We  have  hereunto 
set  out  hands  and  seals  this  10  day  of  December,  1903. 

P.  Barton  (Seal) 
^Budget  B.'     (Seal) 
Bridget  Barton    (Seal).'' 

It  is  first  contended  by  appellant  that  the  court  erred  in 
permitting  the  introduction  of  the  instrument  in  evidence, 

because  it  does  not  tend  to  support  any  issue  pre- 
1.    sented  by  the  pleadings,  that  the  instrument  shows 

on  its  face  that  it  is  a  power  of  attorney  given  by 
Patrick  Barton  and  wife  Bridget,  and  only  empowers  and 
authorizes  said  John  D.  Barton  to  act  as  attorney  in  fact 
for  the  two  persons  who  executed  it,  jointly,  and  not* for 
either  of  them  separately,  and  that  it  was  revoked  by  the 
death  of  the  wife  and  therefore  has  no  bearing  on  the  case. 
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If  it  could  be  said  that  this  i>ower  of  attorney  was  the 
joint  act  of  appellant  and  his  wife,  and  was  not  severable 
in  its  character,  the  position  of  appellant  would  be  upheld. 
Hawley  v.  Smith  (1873),  45  Ind.  183;  Bowe  v.  Rand  (1887), 
111  Ind.  206,  12  N.  E.  377. 

But  we  can  scarcely  conceive  of  an  instrument  more 
severable  in  its  character.  The  parties  could  not  have 
selected  words  more  appropriate  nor  of  greater  force  to  con- 
stitute a  several  instrument  than  those  used  in  the  writing 
under  construction.  By  its  terms  the  agent  is  directly 
authorized  to  convey  the  property  of  **any  one  of  us",  and 
is  given  no  power  to  convey  property  held  by  them  jointly ; 
he  is  by  its  terms  directed  to  *'sign  each  and  all  of  our  names 
to  any  note,  notes,  mortgage  or  mortgages  whatsoever,"  to 
obtain  any  said  loan  and  to  secure  the  payment  thereof. 
We  therefore  hold  that  the  instrument  under  consideration 
was  several  and  not  joint,  and  therefore  it  was  not  revdsed 
by  the  death  of  appellant's  wife,  Bridget  Barton. 

It  is  also  argued  that  by  this  power  of  attorney  the 

agent  was  only  authorized  to  borrow  money  on  the  **note, 

notes,  mortgage  or  mortgages"  of  the  parties,  and 

2.  therefore  he  had  no  power  to  borrow  money  to  be 
charged  to  the  account  of  the  principal,  as  in  the 
present  case.  But  even  if  the  construction  contended  for 
by  appellant  could  be  placed  on  the  power  of  attorney, 
there  was  evidence  to  show  that  the  money  sued  for  had  been 
borrowed  on  the  promise  of  the  agent  to  give  the  note  of 
the  principal  therefor,  and  that  he  had  failed  to  make  the 
note.  After  receiving  the  money  for  the  use  of  the  princi- 
pal, and  after  placing  the  same  in  the  bank  to  his  principal's 
credit,  he  refused  to  execute  a  note  therefor.  The  agent 
was  by  the  power  of  attorney  authorized  to  receive  the 
money.  **One  who  pays  money  to  an  agent  authorized  to 
receive  it  is  entitled  to  his  credit  without  tracing  the  fund 
through  the  hands  of  the  agent  and  into  those  of  his  prin- 
cipal   Of  course,  without  regard  to  authority  of  agent, 
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money  had  and  received  may  be  recovered,  but  payment 
having  been  once  made  to  an  authorized  agent,  the  principal 
cannot  avoid  its  eflEect  because  of  the  delinquency  of  the 
agent.*'  Indiana  Trust  Co.  v.  International,  etc.,  Assn, 
(1905),  36  Ind.  App.  685,  690,  74  N.  E.  633. 

Complaint  is  also  made  of  certain  instructions  given  by 
the  court  at  the  request  of  appellee.    By  the  first  instruc- 
tion objected  to,    the  jury  was,    in  substance,   told 

3.  that  if  it  found  from  the  evidence  that  John  D.  Bar- 
ton was  the  agent  of  appellant,  and  had  power  to 

make  loans  in  his  behalf,  and  that  he  did  borrow  money 
from  appellee  for  the  express  use  and  benefit  of  appellant, 
the  verdict  should  be  for  appellee  for  the  amount  so  bor- 
rowed, with  interest.  Many  facts  outside  of  the  power  of 
attorney  itself,  tending  to  prove  agency,  were  shown  at  the 
trial.  Among  the  most  important  are  the  facts  that  John 
D.  Barton  received  a  check  from  appellee  and  deposited  it 
in  the  bank  to  appellant's  credit;  that  said  agent  was  con- 
stantly loaning  money  for  appellant^  and  that  at  the  time 
the  money  in  question  was  borrowed,  other  and  similar 
acts  were  performed  by  him  for  appellant.  By  the  instruc- 
tion the  determination  of  the  question  of  agency  is  left 
wholly  to  the  jury  after  a  consideration  of  all  the  facts 
shown,  and  it  v/as  not  erroneous. 

The  second  instruction  was  likewise  applicable  to  the  evi- 
dence, and  a  correct  statement  of  the  law,  for  by  it  the 
jury  was  told  that  if  it  determined  from  all  the  evi- 

4.  dence  that  the  power  of  attorney  was  in  force  during 
the  time  of  the  business  dealings  between  appellee 

and  the  agent  of  appellant,  and  such  agent  borrowed  the 
money  in  suit  under  the  authority  granted  him  therein,  then 
appellant  would  be  liable.  The  remaining  instruction, 
given  at  appellee's  request,  is  not  objectionable,  and  was 
quite  proper  for  a  correct  determination  of  the  merits 

5.  of  the  cajse,  in  view  of  the  undisputed  evidence. 
We  find  no  error  in  the  refusal  of  the  court  to  give 
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certain  instructions  tendered  hy  appellant,  for  those 
which  were  applicable  to  the  evidence  were  fully  covered  by 
other  instructions  given  by  the  court  of  its  own  motion  and 
other  instructions  requested  by  appellant,  and  instructions 
Nos.  5,  9  and  10  were  properly  refused,  for  the  reason  that 
they  were  not  applicable  to  the  evidence  and  placed  an  en- 
tirely erroneous  construction  on  the  instrument,  which  gave 
to  appellant's  agent  the  power  of  borrowing  money  for  the 
use  and  benefit  of  appellant. 

There  is  ample  evidence  in  the  record  to  support 

6.    the  verdict,  and  since  the  record  fails  to  show  any 

error  prejudicial  to  appellant  the  judgment  must  be 

affirmed.    Appellant  having   died   since  this  appeal  was 

taken,  the  judgment  is  affirmed  as  of  date  of  submission. 

Note.— Reported  in  100  N.  E.  870.  See,  also,  under  (1)  31  Cyc. 
1407;  (3)  31  Cyc.  1072,  1678;  (5)  38  Cyc.  1711;  (6)  3  Cyc.  41& 
As  to  how  Joint  powers  of  attorney  are  to  be  construed,  see  22  Am. 
St  726.  As  to  power  of  attorney,  given  by  a  married  woman,  see 
84  Am.  St.  765.  As  to  what  pow^er  an  agent  has  to  borrow  money, 
also  as  to  ratificatioD,  see  29  Am.  St  93,  96.  As  to  imputation  to 
principal  of  notice  given  agent,  see  24  Am.  St  228.  On  the  question 
of  the  effect  of  a  provision  in  a  power  of  attorney  declaring  that 
it  shall  not  be  revoked  by  death,  see  6  L.  R.  A.  (N.  S.)  855. 


Jordan  v.  Indianapolis  Coal  Company. 

[No.  7,859.    Piled  February  21,  1913.] 

1.  Pleading. — Complaint. — Sufflcfency,— ^Initial  Attack  on  Appeal 
— ^A  complaint  is  good  as  against  an  attack  made  for  the  first 
time  by  assignment  of  errors  on  appeal,  if  it  contains  facts  suffi- 
cient to  bar  another  action  for  the  same  cause,    p.  543. 

2.  Pleading. — Complaini, — BiU  of  Particulars. — Objections  on  Ap- 
peal.—(The  objection  that  a  bill  of  particulars  filed  with  a  com- 
plaint is  not  properly  referred  to  or  Identified  by  the  complaint 
cannot  be  successfully  presented  f<^  the  first  time  on  appeal, 
p.  544. 

3.  Judges.— Jitd^e  Pro  Tern, — Appointment, — VaUdity^-^udge  De 
Facto. — Where  the  regular  Judge  appointed  a  judge  pro^tem.  to 
preside  over  the  court  during  his  illness,  and  the  court  has  Juris- 
diction of  the  subject-matter  of  the  action  and  of  the  person  of 
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the  defendant,  and  the  Judge  so  appointed  took  the  oath  and 
assumed  the  duties  of  a  Judge  pro  tern,,  he  was  a  Judge  de  facto, 
if  not  de  jure,  notwithstanding  the  failure  of  the  regular  Judge 
to  sign  the  order  of  appointment    pp.  544, 545. 

4.  Appeal. — AsaiifnmerU  of  Errors, — Queaiiom  Presented, — Valid' 
ity  of  Appointment  of  Judge  Pro  Tern. — ^An  assignment  of  error 
grounded  on  the  proposition  that  the  trial  court  had  no  Jurisdic- 
tion to  render  the  Judgment  from  which  the  appeal  is  taken  pre- 
sents no  question  as  to  the  right  and  authority  of  the  presiding 
Judge  of  such  court  to  act  as  such.    p.  544. 

5.  Judges.— «/udflre  Pro  Tern, — Appointment, — Objections. — Waiver, 
— Appeal, — Where  a  Judge  has  been  called,  or  an  attorney  ap- 
pointed as  Judge,  to  try  a  cause,  and  no  objection  is  made  at  the 
time,  or  to  his  sitting  in  the  cause  when  he  assumes  to  act,  all 
objections  thereto  will  be  deemed  waived  on  appeal,  and  the  same 
rule  applies  as  to  the  appointment  of  a  Judge  pro  tern,    p.  545. 

6.  Pbincipal  and  Aoent. — Authority  of  Agent — Evidence. — Ver- 
dict.— ^A  verdict  for  plaintiff,  in  an  action  for  the  price  of  a  car 
of  crushed  stone,  is  sustained  by  sufficient  evidence,  where  the 
evidence  shows  that  a  landscape  gardener  employed  by  defendant, 
after  a  conversation  with  defendant  on  the  subject,  ordered  the 
stone  from  plaintiff,  and  that  the  car  was  billed  to  defendant  and 
used  in  the  improvement  of  a  driveway  on  his  premises,    p.  545. 

Prom  Superior  Court  of  Marion  County  (80,383) ; 
diaries  J.  OrJmon,  Judge  Pro  Tern. 

Action  by  the  Indianapolis  Coal  Company  against  Arthur 
Jordan.  Prom  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 

T.  ,J,  Moll  and  Edmund  B.  Walker,  for  appellant. 
Jesse  W.  Potter,  for  appellee. 

Laiby^  J. — ^Appellee  filed  its  complaint  in  the  trial  court 
and  recovered  a  judgment  against  appellant  for  the  value 
of  a  carload  of  crushed  stone,  alleged  to  have  been  delivered 
by  it  to  appellant  at  his  special  instance  and  request.    Ap- 
pellant did  not  challenge  the  sufficiency  of  the  com- 
1.    plaint  in  the  trial  court  by  demurrer  or  otherwise; 
but  its  sufficiency  is  questioned  for  the  first  time  by 
an  assignment  of  errors.    When  so  presented  the  objections 
urged  against  this  complaint  are  unavailable.    The  com- 
plaint is  sufficient  to  bar  another  action  for  the  same  cause. 
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Town  of  Knightstown  v.  Homer  (1905),  36  Ind.  App.  139, 
75  N.  E.  13;  Lends  Tp.  Improv.  Co.  v.  Boyer  (1906),  38 
Ind.  App.  151,  76  N.  E.  1068. 

The  objection  that  the  bill  of  particulars  filed  with  the 

complaint  is  not  properly  referred  to  in  or  identified  by 

the  complaint  cannot  be  successfully  presented  for 

2.  the  first  time  on  appeal.     Chamness  v.   Chamness 
(1876),  53  Ind.  301;  Douglass  v.  Keehn  (1880),  71 

Ind.  97. 

It  appears  from  the  record  that  on  May  31,  1910,  the 
regular  judge  of  the  court  in  which  this  action  was  pend- 
ing,  on   account   of  sickness,    appointed   the   Hon. 

3.  Charles  J.  Orbison  to  preside  as  judge  of  such  court 
until  such  time  as  the  regular  judge  should  be  able  to 

resume  his  duties.  The  order  of  appointment  was  entered 
on  the  order-book  of  the  court,  but  it  was  not  signed  by  the 
regular  judge.  Charles  J.  Orbison  took  the  oath  and  as- 
sumed the  duties  of  judge  pro  tem.  As  such  he  assumed 
jurisdiction  of  this  case,  and  proceeded  to  final  judgment. 
At  no  time  during  the  course  of  the  proceedings  in  the  trial 
court  did  appellant  make  any  objection  to  the  appointment 
of  the  judge  pro  tern,,  and  no  question  was  raised  as  to  his 
right  or  authority  to  act  as  such.  The  question  is  presented 
for  the  first  time  on  appeal  by  an  assignment  of  errors. 

The   assignment   of   errors   presenting   this   question    is 

grounded  on  the  proposition  that  the  trial  court  had  no 

jurisdiction  to  render  the  judgment  from  which  this 

4.  appeal  is  taken.  The  position  of  appellant  on  this 
proposition  cannot  be  maintained.  It  is  not  con- 
tended that  the  Superior  Court  of  Marion  County  did  not 
have  jurisdiction  of  the  class  of  cases  to  which  this  one  be- 
longs ;  and  its  jurisdiction  of  the  person  of  appellant  is  not 
questioned.  It  is  therefore  apparent  that  the  court  had 
jurisdiction  of  the  subject-matter  of  the  action  and  of  the 
person  of  appellant,  and  had  power  to  proceed  to  judg- 
ment.   The  defect  pointed  out  was  not  affecting  the  juris- 
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diction  of  the  court,  but  the  right  and  authority  of  its 

presiding  judge  to  act  as  such.    The  judge  who  pre- 

3.    sided  at  the  trial  of  this  case  was  acting  under  color 

of  authority,  and  he  was  a  judge  de  facto  if  not  a 

judge  de  jure. 

It  has  been  held  repeatedly  by  this  court  and  the  Supreme 
Court  that  when  a  judge  has  been  called  or  an  attorney  ap- 
pointed to  try  a  cause,  and  no  objection  is  made 

5.  at  the  time,  or  to  his  sitting  in  the  cause  when  he  as- 
sumes to  act,  all  objections  thereto  will  be  deemed 

waived  on  appeal.  Perry  v.  Fernet  (1905),  165  Ind.  67,  74 
N  E.  609,  6  Ann.  Cas.  533;  Crawford  v.  Lawrence  (1900), 
154  Ind.  288,  56  N.  E.  673;  lAlUe  v.  Trentman  (1891),  130 
Ind.  16,  29  N.  E.  405;  Leuois  v.  Albertson  (1899),  23  Ind. 
App.  147,  53  N.  E.  1071.  We  see  no  reason  why  the  rule 
announced  and  applied  to  special  judges  should  not  apply 
with  equal  force  to  a  judge  pro  tempore. 

The  evidence  in  this  case  shows  that  one  McDougal  was 
employed  by  appellant  as  landscape  gardener  to  make  cer- 
tain improvements  on  lands  owned  by  appellant,  and 

6.  that  during  the  progress  of  the  work  McDougal,  after 
a  conversation  with  appellant  on  the  subject,  ordered 

from  appellee  the  carload  of  crushed  stone  in  question,  and 
that  the  car  was  billed  to  appellant  and  the  stone  used  for 
the  improvement  of  a  driveway  on  his  premises.  Appellant 
asserts  that  the  verdict  is  not  sustained  by  the  evidence,  for 
the  reason  that  there  is  no  evidence  showing  that  McDougal 
in  ordering  the  carload  of  stone  was  acting  as  the  agent  of 
appellant.  In  this  we  think  appellant  is  mistaken.  It  is 
not  necessary  to  extend  this  opinion  by  a  statement  of  the 
evidence  bearing  on  this  question.  It  is  sufiScient  to  say 
that  we  have  examined  the  record  and  find  abundant  evi- 
dence to  sustain  the  verdict  of  the  jury  in  this  respect 
Judgment  affirmed. 

Note. — ^Reported  In  100  N.  B.  880.    See^  also,  under  (1)  31  C?yc. 
82;  (2)  2  Oyc.  689;  (3)  23  Oya  618;  (5)  28  C^c.  616;  (6)  31  Cyc. 

You  52—35 
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1667.  As  to  the  validity  of  acts  of  de  focto  Judicial  officers,  see  140 
Am.  St.  169.  As  to  the  general  rules  for  defluing  the  limits  of  an 
ag^it's  authority,  see  16  Am.  St  493.  As  to  the  waiver  of  obiec- 
tioDs  to  the  JurisdicttOQ  of  a  special  or  substituted  Judge,  see  19 
Aniu  Oaa  94. 


Antioch  Baptist  Church  et  al.  i;.  Morton  et  al. 

[No.  8,490.    Filed  Feburary  21,  lOiai 

1.  Affeai.. — Notice  of  Appeal.— Sufficiency. — By  |681  Bums  1908, 
§640  R.  S.  1881,  two  methods  of  giving  notice  of  an  appeal  are 
provided  for,  one  official  and  the  other  unofficial,  either  of  which, 
if  followed,  constitutes  sufficient  notice,    p.  547. 

2.  Appeal. — Notice  of  Appeal. — Service, — Sufficiency. — ^Under  §681 
Bums  1906,  {640,  R.  S.  1881,  providing  the  method  of  giving  no- 
tice of  an  appeal,  unofficial  notice  may  be  served  on  appellees 
personally,  or  their  attorney  of  record  and  the  clerk  of  the  court 
below,  but  If  service  Is  sought  through  an  official  notice,  resident 
appellees  must  be  served  In  person,  and  non-residents  by  publica- 
tion notice,  and  service  on  appellees'  attorney  of  record  is  insuffi- 
cient   p.  547. 

3.  Appeal. — Notice  of  Appeal. — DismiasaL — ^The  court  has  no  Juris- 
diction and  an  appeal  must  be  dismissed,  where  notice  of  the 
appeal  has  not  been  served  in  (me  of  the  methods  provided  by 
§681  Bums  1906,  §640  R.  S.  1881.    p.  548. 

From  Marion  Circuit  Court  (18,500) ;  Charles  Bemster, 
Judge. 

Action  by  Emma  G.  Morton  and  others  against  the  Anti- 
och Baptist  Church  and  others.  From  a  judgmjent  for 
plaintiffs^  the  defendants  appeal.    Appeal  dismissed. 

Wm.  E.  Henderson  and  Asa  H.  Boulden,  for  appellants. 
Robert  W.  McBride  and  Caleb  8.  Denny,  for  appellees. 

Ibach,  C.  J. — Appellees,  Emma  G.  Mortx)n,  Kate  Morton 
Carroll,  Chester  Morton  and  David  Morton,  appear  specially 
and  move  to  dismiss  this  appeal,  and  assign  bs  reasons  there- 
for that,  in  addition  to  the  four  appellees  who  join  in  the 
motion,  James  Morton  and  Minnie  Morton  Anderson  are 
named  aa  appellees  in  the  assignment  of  errors,  and  as  they 
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had  jointly  with  these  four  appellees  obtained  a  jadgment 
in  the  Marion  Circuit  Court  against  appellants^  that  both  of 
said  parties  were  necessary  parties  to  this  appeal,  but  had 
not  been  brought  before  this  court  by  proper  notice. 

It  appears  from  the  record  before  us  that  the  transcript 
and  assignment  of  errors  were  filed  in  the  office  of  the  clerk 
of  this  court  on  October  19,  1912.  Pursuant  to  the  written 
precipe  filed  by  appellants  with  the  transcript  and  assign- 
ment of  errors^  the  clerk  of  this  court  issued  to  the  sheriff 
of  this  Qovrt  the  notice  of  appeal,  and  the  names  contained 
therein  were  Emma  G.  Morton,  B^ate  Morton  Carroll,  Minnie 
Morton  Anderson  and  son  Chester  Morton,  David  Morton, 
and  Caleb  S.  Denny,  attorney  of  record  for  appellees.  The 
precipe  and  the  notice  did  not  contain  the  name  of  James 
Morton,  and  it  is  admitted  by  appellants  that  at  the  time  of 
the  filing  of  the  transcript  and  assignment  of  errors^  Min- 
nie Morton  Anderson  was  and  is  now  a  nonresident  of  the 
State  of  Indiana. 

Appellants  contend,  however,  that  the  statute  has  been 
complied  with,  and  that  both  of  the  last-named  parties  have 
been  properly  brought  into  court  by  reason  of  the  fact  that 
their  attorney  of  record  had  been  properly  served  by  the 
sheriff  of  this  court.  The  record  bears  out  the  contention 
of  appellants,  but  the  notice  thus  served  on  their  attorney 
of  record  is  not  service  on  appellees  under  the  facts  of  this 
case.    By  §681  Burns  1908,  §640  R.  S.  1881,  two 

1.  methods  of  giving  notice  of  an  appeal  are  provided 
for,  either  one  of  which  methods  may  be  adopted  by 

appellant,  and  will  constitute  sufficient  notice.  The  first  is 
an  imofficial  notice,  because  there  is  no  necessity  for  any 
official  acts,  while  the  second  form  of  notice  must  be  issued 
by  the  clerk  of  this  court  and  must  be  served  by  the  sheriff 
of  this  court  or  his  deputy.    The  notice  relied  on  by 

2.  appellants  in  this  case  was  an  official  notice,  anTl  was 
issued  to  and  sei*ved  only  on  the  attorney  who  had 

represented  the  two  omitted  parties^  and  who  were  neces- 
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sary  parties  to  this  appeal    Such  service  of  the  official 
notice  was  without  authority  of  law,  and  is  not  legal  notice 
to  appellee  of  the  appeal.    This  holding  is  fully  supported 
by  the  case  of  Tate  v,  HamUn  (1895),  149  Ind.  94,  41  N.  E. 
356,  41  N.  E.  1035.    If  the  party  adopts  the  first  method  of 
serving  an  unofficial  notice,  he  may  do  so  by  serving  ap- 
pellees personally,  or  their  attorney  of  record  and  the  clerk 
of  the  court  below;  but  if  he  adopts  the  second  method,  and 
seeks  service  through  an  official  notice,  resident  appellees 
must  be  served  in  person,  and  nonresidents  by  publication 
notice,  and  service  on  the  attorneys  of  record  of  appellees 
is  insufficient 
3.        The  court  therefore  has  no  jurisdiction,  and  the 
appeal  is  dismissed. 

Note.— Reported  In  100  N.  E.  874.    See,  also,  under  (1)  2  Gyc 
865;  (2)  2  Cyc.  868;  (3)  2  Oyc  873. 


Moorb-Mansfield  Construction  Company  v. 
Marion,  Blufpton  and  Eastern  Traction 

Company  et  al. 

[Na  7,9dS.    Filed  March  4,  1918.1 

1.  Appeal — Review. — Answer  in  Abatement. — Sufficiency. — FaU- 
ure  to  Point  Out  Defect. — ^An  answer  in  abatement  which  appears 
to  state  sufficient  facts  will  be  deemed  on  appeal  to  be  sufficient 
to  withstand  a  demurrer,  where  appellant  fails  to  point  out  any 
specific  defect  therein,    p.  551. 

2.  Dismissal. — Right  to  Dismiss. — Common-Law  Rule. — Btatuies.-^ 
The  rule  prevailing  in  common-law  jurisdictions,  that  the  plain- 
tiff In  an  action  at  law  has  a  right  to  dismiss  his  action  at  any 
time  before  verdict,  but  that  complainant  in  a  suit  in  equity  does 
not  possess  a  similar  rlg^t,  Is  not  applicable  In  tills  State,  since 
under  {249  Bums  1906,  {249  R.  S.  1881,  providing  that  there  shall 
be  but  one  form  of  action  den<Mndnated  a  civil  action,  and  abolish- 
ing all  distinctions  In  pleading  and  practice  between  actions  at 
law  and  suits  in  equity,  the  provisions  of  §338  Bums  1908,  |333  R. 
S.  1881,  that  a  plaintiff  may  dismiss  his  action  at  any  time  before 
the  jury  retires,  or,  when  the  trial  Is  by  the  court,  at  any  time 
before  the  finding  of  the  court  Js  announced,  must  be  heli  to  apply 
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to  a  dvil  action,  regardless  of  whether  the  relief  sought  is  legal 
or  equitable,    pp^  553, 554. 

3.  Actions. — Actions  at  Law, — Suits  in  Equity, — Effect  of  Statute 
Abolishing  Distinctions.— Section  249  Bums  1908,  |249  R.  S.  1881, 
providing  that  there  shall  be  but  one  form  of  action,  denominated 
a  civil  action,  and  abolishing  all  distinctions  In  pleading  and 
practice  between  actions  at  law  and  suits  In  equity,  neither 
abridges  the  power  of  courts  to  grant  equitable  relief  nor  changes 
the  rules  of  law  or  principles  of  equity  as  applied  in  determining 
the  substantial  rights  of  the  parties,  though  in  some  Instances  it 
changes  the  torm  of  procedure  by  which  the  remedy  is  obtained, 
p.  554. 

4.  OouBTS. — Judicial  Duties, — Master  Commissioner. — Report, — 
The  report  of  a  master  commissioner  Is  not  a  finilng  of  the  court, 
slBce  a  master  commissioner  is  not  a  court,  and  judicial  duties, 
which  a  court  alone  can  exercise,  cannot  be  conferred  on  him. 
p.  556. 

5.  DjBMiB8AiM^~Ri0ht  to  Dismiss. — Report  of  Master  Commissioner 
as  Affecting  Right, — ^The  right  of  plaintiff  to  dismiss  his  action, 
under  §338  Bums  1908,  §333  R.  S.  1881,  providing  that  plaintiff 
may  dismiss  at  any  time  before  the  finding  of  the  court  is  an- 
nouBced,  is  not  affected  by  the  fact  that  prior  to  asking  the  dis- 
missal, the  report  of  the  master  commissioner,  to  whom  the  case 
had  been  referred,  had  been  prepared  and  copies  submitted  to  the 
parties,    p.  555. 

C  Dismissal. — Wrongful  Dismissal. — Effect.— Where  a  court  has 
Jurisdiction  of  the  subject-matter  and  of  the  parties  to  the  action, 
an  order  of  dismissal  wrongfully  entered  is  not  ineffective,  but 
merely  erroneous,  and  is  binding  on  the  parties  unless  reversed 
on  appeal  or  set  aside  in  a  direct  proceeding  brought  for  that 
purpose,    p.  555. 

7.  Dismissal. — Collateral  Attack. — ^An  order  of  dismissal,  even  if 
erroneous,  is  not  subject  to  collateral  attack,    p.  555. 

8.  Dismissal. — Vohmtary  Dismissal. — Effect  as  to  Set-off. — Rights 
of  Defendant. — ^A  set-off  is  not  affected  by  the  dismlasal  of  the 
cause  of  action  stated  in  the  complaint,  but  defendant  may  pro- 
ceed to  final  Judgment  on  the  Issues  tendered  by  such  set-off, 
although  the  court,  in  determining  the  questions  thus  presented, 
would  have  no  right  to  consider  any  Issues  formed  on  the  com- 
plaint   p.  555. 

9.  Appeal. — Revietc. — Assumption  That  2'rial  Court  WUl  JSrir. — 
The  court  on  appeal  has  no  right  to  assume  that  a  trial  court,  in 
passing  on  a  matter,  will  consider  questions  not  presented  by  the 
pleadings  then  on  file.    p.  55G. 

10.  Abatement. — Another  Action  Pendiiw. — Evidence. — Sufflciencp, 
— ^An  answer  in  abatemoBt  on  the  ground  that  another  action  is 
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pending  is  not  sustained  by  evidence  showing  that  a  former  action 
was  comm^iced  on  the  same  cause  of  action,  where  it  is  also 
apparent  that  such  former  action  was  dismissed  anA  was  not 
pending  when  the  latest  action  was  filed    pi  566. 

11.  Pleading. — Pleas  to  JurisdictUm. — Requisites. — ^An  answor  de- 
nying the  Jurisdiction  of  the  court  is  a  dilatory  piea  and  must  be 
certain  and  definite  and  must  anticipate  and  exclude  all  sncb 
supposable  facts  as  would,  if  alleged  on  the  opposite  side,  defeat 
the  plea,  since  nothing  can  l)e  supplied  by  intendment    p.  557. 

12.  Venue. — Joinder  of  Several  Defendants. — Ansicer  in  Abate- 
ment.^Sufflciency.^Vnaer  (315  Bums  1908,  |312  R.  S.  1881,  au- 
thorizing an  action  against  two  or  more  defendants,  jointly  liable, 
In  the  county  where  either  resides,  Jurisdiction  is  not  acquired 
by  a  defendant  against  whom  plaintiff  has  a  cause  of  action,  in 
an  action  brought  in  a  county  of  which  he  is  not  a  resident,  by 
Joining  him  as  a  codefendant  with  a  person  residing  where  the 
action  is  brought,  but  against  whom  plaintiff  has  no  cause  of 
action,  so  that  an  answer  showing  tliat  Jurisdiction  of  a  defend- 
ant could  not  have  been  acquired  by  the  service  of  summons  in 
the  county  where  the  action  was  brought,  and  that  the  other 
defendant,  who  resided  in  such  county,  was  not  in  any  way  in- 
debted to  plaintiff  on  the  cause  of  action  stated  in  the  complaint, 
stated  facts  sufllcient  to  abate  the  action,    p.  558. 

13.  Pleading. — Demurrer. — Admissions. — ^For  the  purpose  of  test- 
ing the  suflSciency  of  a  pleading,  a  demurrer  admits  the  tradi  of 
its  averments,    p.  558. 

14.  PuiADiNo. — Ansicer  in  Abatement. — Joinder  of  Matter  in  Abate- 
ment With  Matter  in  Bar. — Waiver  of  Grounds  of  Abatement. — 
A  plea  in  abatement  must  precede  a  plea  in  l>ar,  and  where  mat- 
ter in  abatement  is  Joined  in  the  same  paragraph  with  matter  in 
bar,  the  matter  in  abatem^it  is  waived  and  may  be  Btrtdcea  out 
on  motion,    p.  558. 

From  HuBting^n  Circuit  Court;  ScmiiLd  E.  Cook,  Judge. 

Action  by  Moore-Mansfield  Construction  Company  against 
the  Marion,  Bluffton  and  Eastern  Traction  Company  and 
another.  From  a  judgment  for  defendantSi  the  plaintiff 
appeals.    Reversed. 

Wm.  A.  Ketcha/m  and  Lesh  i&  Lesh,  for  appellants. 
Abram  Simmons  and  Fra/nk  C.  Dailey,  for  appellees. 

Laibt,  J. — ^Appellant  filed  its  complaint  in  the  Hunting* 
ton  Circuit  Court,  by  which  it  sought  to  recover  from  ap- 
pellees a  large  sum  of  money  alleged  to  be  due  it  on  various 
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claims  arisiiig  out  of  the  construction  of  an  electric  inter- 
urban  railway.  Each  appellee  filed  a  separate  answ^  in 
abatement  to  which  a  separate  demurrer  by  appellant  was 
addressed  and  overruled.  The  issues  were  closed  by  a  reply 
in  general  denial  to  each  paragraph  of  the  answer  in  abate- 
ment. A  trial  resulted  in  a  judgment  in  favor  of  appellees 
on  such  answers.  The  answer  in  abatement  by  the  Bluffton 
and  Marion  Construction  Company  is  in  two  paragraphs, 
the  first  of  which  is  similar  in  its  essential  averments  to  the 

one  paragraph  of  answer  filed  by  the  other  appellee. 
1.    Each  of  these  paragraphs  appears  to  the  court  to 

state  facts  sufficient  to  constitute  a  cause  for  the 
abatement  of  the  action,  and  as  appellant  has  not  called 
our  attention  to  any  specific  defect  they  will  be  deemed 
sufficient  to  withstand  a  demurrer. 

It  is  claimed  on  behalf  of  appellant  that  the  evidence  is 
not  sufficient  to  sustain  these  paragraphs,  and  that  the 
result  of  this  appeal  depends  on  a  decision  of  the  question 
thus  presented.  This  question  must  be  determined  from  a 
consideration  of  the  evidence  in  connection  with  the  answers 
in  support  of  which  it  was  admitted.  These  answers  aver, 
in  substance,  that  prior  to  the  commencement  of  this  action 
appellant  brought  an  action  in  the  Circuit  Court  of  Hunt- 
ington County,  Indiana^  against  the  two  appellees  in  this 
action  alleging  the  same  cause  of  action  against  them  as  is 
set  out  in  the  complaint  filled  in  this  case.  It  is  further 
alleged  that  the  parties  to  the  action  previously  filed  are 
the  same  as  the  parties  to  this  action,  and  that  the  same  is 
still  pending  in  said  court  and  is  undetermined.  The  evi- 
dence adduced  at  the  trial  consisted  entirely  of  records  and 
documents^  being  the  pleadings  and  other  papers  filed  in  the 
former  case  and  the  order-book  entries  made  therein.  It 
seems  to  be  conceded  by  appellant  that  the  complaint  filed 
in  the  action  referred  to  in  appellees'  answers  in  abatement 
states  the  same  cause  of  action  stated  by  the  complaint  in 
the  case  at  bar,  the  only  difference  being  that  th^  complaint 
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in  the  former  action  stated  facts  on  which  a  mechanic's  lien 
was  asserted,  and  that  it  asked  a  foreclosure  of  such  lien. 
It  is  also  conceded  by  appellant  that  since  the  decision  of 
the  Supreme  Court  of  this  State  in  the  case  of  Indianapolis, 
etc.,  Traction  Co.  v.  Brennan  (1910),  174  Ind.  1,  87  N.  E. 
215,  90  N.  E.  65,  90  N.  E.  68,  91  N.  E.  503,  30  L.  E.  A 
(N.  S.)  85,  the  complaint  in  question  does  not  state  facta 
sufficient  to  show  a  lien  in  favor  of  appellant  or  to  entitle  it 
to  a  foreclosure;  and  tiiat  it  states  only  a  cause  of  action 
for  damages  for  breach  of  contract^  work  and  labor  done 
and  materials  furnished ;  and  that,  so  considered,  the  issues 
tendered  by  the  complaint  in  the  action  previously  filed 
are  identical  with  those  tendered  by  the  complaint  in  this 
action. 

The  evidence  also  shows  that  the  plaintiflp  in  the  former 
action,  on  August  30,  1909,  dismissed  its  action  against  the 
defendants,  in  vacation,  and  that  at  the  next  term  the  court, 
over  the  objections  of  the  defendants,  entered  a  judgment 
dismissing  plaintiff's  cause  of  action  as  set  out  in  its  ccnn- 
plaint  without  prejudice,  axid  awarding  to  defiMidants  their 
costs.  It  thus  appears  that  the  issues  joined  on  the  com- 
plaint and  the  answers  thereto  were  withdrawn  from  the 
consideration  of  the  court  before  the  commencement  of  this 
action,  and  that  no  cause  of  action,  based  on  the  issue  pre- 
sented by  the  complaint,  was  pending  at  the  time  this  action 
was  commenced. 

Appellees  state  that  appellant  had  no  right  to  dismiss  its 
complaint  as  it  did,  at  the  time  and  under  the  circum- 
stances disclosed  by  the  record  introduced  in  evidence. 
The  evidence  shows  that  issues  were  formed  in  the  former 
action  by  defendants'  filing  an  answer  in  eight  paragraphs, 
the  first  of  which  was  a  general  denial  and  the  last  of  which 
was  a  set-off,  and  by  a  general  denial  to  the  affirmative 
paragraphs  of  answer  and  to  the  set-off.  The  case  was  then 
referred  to  a  master  commissioner  to  take  testimony  and 
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report  his  findings  to  the  court.  At  the  time  this  reference 
was  made,  the  court  and  the  attorneys  were  treating  the 
case  as  one  for  foreclosure  of  a  subcontractor's  lien.  After 
the  court  had  made  the  order  dismissing  plaintiff's  cause  of 
action  as  stated  in  its  complaint,  the  commissioner  to  whom 
the  case  had  been  referred  filed  his  report,  with  the  court's 
finding  on  all  the  issues  made  by  the  pleadings.  Plaintiff 
unsuccessfully  objected  to  the  filing  of  this  report,  and 
afterward  moved  to  strike  it  from  the  files,  which  objection 
was  overruled.  Afterward  plaintiff  filed  exceptions  to  the 
report  of  the  master  commissioner,  and,  so  far  as  the  evi- 
dence in  this  case  shows,  the  exceptions  so  filed  were  pend- 
ing at  the  time  the  answers  in  abatement  were  filed  in  this 
case. 

We  will  first  consider  the  right  of  plaintiff  to  dismiss 

the  cause  of  action  stated  in  the  complaint.    Under  the 

common-law  practice,  a  plaintiff  in  an  action  at  law 

2.  had  a  right  to  dismiss  his  action  at  any  time  before 
verdict,  but  in  a  suit  in  equity  the  complainant  did 
not  possess  a  similar  right,  the  privilege  being  granted  or 
withheld  by  the  chancellor.  A  dismissal  was  allowed  in 
cases  where  it  would  work  no  hardship  or  injustice  to  the 
defendant,  but  the  right  was  denied  where,  in  the  opinion 
of  the  chancellor,  the  defendant  would  be  injured  by  the 
termination  of  the  suit,  or  where  the  dismissal  would  be 
inequitable.  This  rule  still  seems  to  prevail  in  states 
where  the  common-law  pleading  and  practice  are  adhered 
to,  and  where  it  hajs  not  been  changed  by  statute.  Electrical 
Accumvlaior  Co.  v.  Brxish  Electric  Co.  (1890),  44  Fed.  602; 
Chicago,  etc.,  R.  Co.  v.  Umon  RolUng-Mill  Co.  (1884),  109 
U.  S.  702,  713,  3  Sup.  Ct.  594,  27  L.  Ed.  1081 ;  Watt  v.  Craw- 
ford (1845),  11  Paige  470. 

In  jurisdictions  where  the  common  law  prevails,  it  has 
been  held  that  no  dismissal  will  be  allowed  in  equity  after 
an  order  of  reference  has  been  made.    PMllman*s  Palace-Car 
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Co.  V.  Central  Tramp,  Co.  (1891),  49  Fed.  261;  Briscoe  v. 
Brett  (1814),  2  Vea  &  B.  377;  Wyatt  v.  Sweet  (1882),  48 
Mich.  539,  12  N.  W.  692,  13  N.  W.  525. 

By  an  application  of  this  rule  and  on  the  authorities  cited 
in  its  support,  appellees  insist  that  appellant  in  the  forme; 
action  had  no  right  to  dismiss  the  cause  of  action  stated  in 
the  complaint,  and  that  for  this  reason  we  must  regard  it 
as   still    pending.     This    position    cannot    be    maintained. 

Under  the  provisions  of  our  code  there  is  no  dis- 
3.    tinction  in  pleading  and  practice  between  actions  at 

law  and  suits  in  equity.  §249  Bums  1908,  §249  R. 
S.  1881.  This  statute  does  not  abridge  the  power  of  the 
court  to  grant  equitable  relief,  neither  does  it  change  the 
rules  of  law  or  the  principles  of  equity  as  applied  in 
determining  the  substantial  rights  of  parties,  but  in  some 
instances  it  does  change  the  form  of  procedure  by  which  the 
remedy  is  obtained.  Emerick  v.  Miller  (1902),  159  Ind. 
317,  64  N.  E.  28;  Terre  HatUe,  etc.,  R.  Co.  v.  State,  ex  rel 
(1902),  159  Ind.  438,  65  N.  E.  401. 

The  section  of  our  code  heretofore  cited  provides  that 
there  shall  be  but  one  form  of  action  for  the  enforcement 

or  protection  of  private  rights,  and  the  redress  of 
2.    private  wrongs,  which  is  denominated  a  civil  action. 

A  statute  providing  for  the  dismissal  of  actions,  en- 
acted after  the  adoption  of  the  code,  must  be  held  to  apply 
to  a  civil  action,  regardless  of  whether  the  relief  sought  is 
legal  or  equitable.  Section  338  Bums  1908,  §333  R.  S.  1881, 
provides  that  an  action  may  be  dismissed  by  the  plaintiff, 
without  prejudice  before  the  jury  retires ;  or,  when  the  trial 
is  by  the  court,  at  any  time  before  the  finding  of  the  court 
is  announced.  The  next  succeeding  section  provides  for  a 
dismissal  in  vacation.  The  distinction  contended  for  by  ap- 
pellees has  never  been  recognized  in  this  State,  and  the 
provisions  of  the  statute  have  been  frequently  invoked  in 
the  dismissal  of  actions  which  prior  to  the  enactment  of 
the  code  were  of  exclusive  equitable  jurisdiction.    Beard  v. 
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Becker  (1880),  69  Ind.  498;  Bums  v.  R&igelsberger  (1880), 
70  Ind.  522. 

The  report  of  the  commissioner  was  not  the  finding  of 

the  court.    A  master  commissioner  is  not  a  court,   and 

judicial  duties  which  courts  alone  can  exercise  can- 

4.  not  be  conferred  on  him.  Terre  Haute,  etc.,  R.  Co. 
V.  Staie,  ex  rel.,  supra;  Shoultz  v.  McPheeters  (1881), 

79  Ind.  373. 

At  the  time  of  the  dismissal  of  the  cause  of  action  stated 

in  the  complaint  in  the  former  action  the  commissioner 

had  prepared  his  report,  and,  at  the  request  of  coun- 

5.  sel,  had  furnished  to  them  copies  of  such  report,  but 
it  had  not  yet  been  filed.  The  court  under  such  cir- 
cumstances properly  ordered  a  dismissal  on  the  motion  of  , 
plaintiff.  Crafton  v.  Mitchell  (1893),  134  Ind.  320,  33  N. 
E.  1032;  Mitchell  v.  Fnedley  (1890),  126  Ind.  545,  26 
N.  E.  391. 

There  is  another  and  more  cogent  reason  why  the 

6.  order  of  dismissal,  entered  in  the  former  action,  is 
binding  on  the  parties.  The  court  had  jurisdiction 
of  the  subject-matter  and  of  the  parties  to  the  action, 

7.  and  the  question  was  properly  before  the  court  for 
decision.  It  had  the  power  to  decide  and  might  de- 
cide right  or  wrong.  Under  such  circumstances,  an  order 
of  dismissal  wrongfully  entered  would  not  have  been  in- 
effective but  merely  erroneous.  It  would  have  been  binding 
on  the  parties  unless  reversed  on  appeal  or  set  aside  in  a 
direct  proceeding  brought  for  that  purpose.  It  could  not 
be  collaterally  attacked.  14  Cyc.  421 ;  County  of  North- 
ampton V.  Gdsinger  (1885),  1  Lehigh  VaL  Law  Rep. 
(Pa.)  113. 

If  the  eighth  paragraph  of  answer  filed  by  defendants 

in  the  former  suit  is  to  be  treated  as  a  set-off,  it  would 

not  be  affected  by  the  dismissal  of  the  cause  of  ac- 

8.  tion  stated  in  the  complaint.  The  defendants  woulcl 
have  the  right  to  proceed  to  final  judgment  on  th^ 
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issues  tendered  by  the  set-oflf,  and  to  recover  thereon  any 
amount  shown  to  be  due  them  from  the  plaintiflE  under  the 
issues  so  formed,  but  the  court  would  have  no  right,  in  de- 
termining the  questions  presented  by  the  set-off  and  the 
answers  thereto,  to  consider  or  determine  any  issues  formed 
on  the  complaint.  The  fact  that  the  master  commissioner 
ignored  the  dismissal  of  the  cause  of  action  stated  in  the 
complaint,  and  filed  a  report  covering  all  of  the  issues 
originally  presented  by  the  pleadings  does  not  in  any  man- 
ner affect  the  duties  of  the  court  in  this  respect,  and 

9.  we  have  no  right  to  assume  that  the  court  in  passing 
on  such  report,  will  consider  any  question  not  pre- 
sented by  the  pleadings  then  on  file. 

The  evidence  shows  without  dispute  that  a  former  suit 

was  commenced  on  the  same  cause  of  action  stated  in  the 

complaint  in  this  case,  but  we  think  that  it  is  equally 

10.  apparent  from  the  evidence  that  the  cause  of  action 
so  begun  was  dismissed  before  the  complaint  in  this 

case  was  filed,  and  that  it  was  not  then  pending  and  unde- 
cided. The  evidence  is  not  sufficient  to  sustain  the  first 
paragraph  of  answer  in  abatement  as  filed  by  each  defend- 
ant, and  a  new  trial  miist  be  granted  for  this  reason. 

Neither  the  allegations  of  the  complaint  nor  those  of  the 
set-off  are  of  such  a  character  as  to  justify  the  court  in  con- 
struing either  as  an  equitable  action  for  an  accounting. 
Field  V.  Brown  (1896),  146  Ind.  293,  45  N.  E.  464. 

Inasmuch  as  this  case  will  probably  be  retried,  it  becomes 
important  for  us  to  determine  the  sufficiency  of  the  second 
paragraph  of  answer  in  abatement  filed  by  defendant  Bluff- 
ton  &  Marion  Construction  Company.  Prom  the  averments 
of  this  answer  it  appears  that  this  defendant  is  a  corporation 
organized  under  the  laws  of  the  State  of  Indiana,  and  that 
its  home  office  and  place  of  business  is  in  Bluffton,  WelLs 
county,  Indiana,  and  other  facts  averred  showing  that  no 
service  of  summons  could  be  legally  had  on  this  defendant 
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in  Huntington  county,  Indiana,  and  that  no  such  service  was 
in  fact  made. 

It  seems  to  be  conceded  by  appellant  that  the  averments 
of  the  answer  are  sufficient  to  show  that  the  Circuit  Court 
of  Huntington  county  did  not  and  could  not  obtain  juris- 
diction over  the  person  of  this  defendant  by  the  service  of 
process  in  Huntington  county,  but  it  is  contended  that  the 
averments  are  not  sufficient  to  show  that  such  court  did  not 
obtain  jurisdiction  in  some  other  manner.  Our  attention 
is  called  to  §315  Bums  1908,  §312  R.  S.  1881,  which,  so  far 
as  applicable,  reads  as  follows:  ''Where  there  are  several 
defendants,  residing  in  different  counties,  the  action  may 
be  brought  in  any  county  where  either  defendant  resides, 
and  a  separate  summons  may  be  issued  to  any  other  county 
where  the  other  defendants  may  be  found.'*  It  is  sug- 
gested that  the  venue  of  the  action  was  properly  laid  in 
Huntington  county  as  to  the  defendant  traction  company, 
and  that  if  the  defendant  filing  this  answer  was  joined  as  a 
codefendant  in  such  action,  the  Circuit  Court  of  Hunting- 
ton county  might  have  obtained  jurisdiction  of  the  person 
of  such  codefendant  by  causing  a  summons  to  be  issued  and 
served  on  it  in  Wells  county,  or  in  any  other  county  of  the 
State  where  such  service  could  be  legally  made.    An 

11.  answer  denying  the  jurisdiction  of  the  court  is  a 
dilatory  plea  and  is  not  regarded  with  favor.  It 
must  be  certain  and  definite,  and  nothing  in  its  favor  can  be 
supplied  by  intendment.  Such  a  plea  must  anticipate  and 
exclude  all  such  supposable  facts  as  would  if  alleged  on  the 
opposite  side  defeat  the  plea.  Rtcsh  v.  Foose  Mfg,  Co. 
(1898),  20  Ind.  App.  515,  51  N.  E.  143;  Brown  v.  Underhill 
(1892),  4  Ind.  App.  77,  30  N.  E.  430;  Needham  v.  Wright 
(1895),  140  Ind.  190,  39  N.  E.  510;  State  v.  Comer  (1902), 
157  Ind.  611,  62  N.  B.  452. 

Defendant  construction  company  by  its  separate  answer 
has  endeavored  to  aver  facts  showing  that  the  trial  cowrt 
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did  not  obtain  jurisdiction  over  its  person  in  the  man- 

12.  ner  suggested  by  appellant.  In  addition  to  the  facts 
heretofore  stated  the  answer  avers  **that  its  co- 
defendant,  the  Marion,  Bluffton  and  Eastern  Traction 
Company  is  not  indebted  to  the  said  plaintiff  for  any  of 
the  causes  of  action  stated  in  the  complaint  or  in  any  para- 
graph thereof,  or  for  any  item  of  indebtedness  stated  in 
said  complaint  or  in  any  paragraph  thereof,  and  that  no 
contract  either  express  or  implied  was  ever  entered  into  be- 
tween the  plaintiff  and  the  defendant,  the  Marion,  Bluffton 
and  Eastern  Traction  Company,  by  which  said  defendant, 
the  Marion,  Bluffton  and  Eastern  Traction  Company  be- 
came indebted  to  said  plaintiff  for  the  cause  of  action 
stated  in  said  complaint  or  in  any  paragraph  of  said 
complaint  or  for  any  item  of  indebtedness  stated  in  said 
complaint  or  any  paragraph  thereof." 

The  demurrer  to  this  answer  admits  the  truth  of 

13.  the  averments  quoted  for  the  purpose  of  testing  the 
sufficiency  of  the  pleading.    If  these  averments  are 

true,  they  show  that  the  defendant  traction  company  was 
not  liable  on  the  cause  of  action  stated  in  the  complaint,  and 
a  fortioH  that  the  two  corporations  who  were  joined  as  de- 
fendants were  not  liable  to  the  plaintiff  on  a  joint  cause  of 
action.     Under  our  practice,  a  plea  in  abatement 

14.  must  precede  a  plea  in  bar,  and  it  is  well  settled  that 
where  matter  in  abatement  is  joined  in  the  same  para- 
graph with  matter  in  bar,  the  matter  in  abatement  is  waived 
and  may  be  stricken  out  on  motion.  Smith  v.  Pedigo 
(1896),  145  Ind.  361,  422,  33  N.  E.  777,  44  N.  B.  363,  19 
L.  R.  A.  433,  32  L.  R.  A.  838. 

We  cannot,  however,  agree  with  appellant's  contention 
that  the  averments  which  we  have  quoted  from  the  answer 
go  to  the  merits  of  the  case,  and  should  be  regarded 
12.   as  matter  in  bar.    These  facts  if  established  by  the 
evidence  would  not  defeat  or  tend  to  defeat  the  plain- 
tiff's cause  of  action  against  the  party  filing  this  answer. 
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A  judgment  in  favor  of  the  defendant  construction  company 

on  this  answer  would  not  even  determine  that  the  plaintiff  ■ 

had  no  cause  of  action  against  the  defendant  traction  com-  1 

pany  so  as  to  be  binding  between  such  parties ;  but  it  would 

determine  as  between  the  plaintiff  and  the  defendant  con-  I 

struction  company  that  the  two  defendants  were  not  jointly  | 

liable.     If  the  defendant  construction  company  was  solely  i 

liable,  it  could  not  be  compelled  to  defend  this  action  on  | 

the  merits  in  Huntington  county,  because  it  had  been  joined 

as  a  codef endant  with  another  corporation  with  which  it  was 

not  jointly  liable;  and  this  is  true  even  though  the  venue 

as  to  its  codefendant  was  properly  laid  in  Huntington 

county,  and  a  summons  was  properly  issued  and  served  on 

the  construction  company  in  another  county. 

Under  the  provisions  of  our  statute,  a  plaintiff  may  bring 
an  action  against  two  or  more  persons  jointly  liable  in  the 
county  where  either  resides,  and  the  court  may  obtain  juris- 
diction over  the  persons  of  the  defendants  residing  in  other 
counties  by  the  issue  and  service  of  summons  on  them  in 
the  counties  in  which  they  reside;  but  this  does  not  author- 
ize a  plaintiff  having  a  cause  of  action  against  a  nonresident 
of  the  county  in  which  the  action  is  brought  to  join  him  as 
a  codefendant  with  a  resident  of  such  county  against  whom 
he  has  no  cause  of  action.    If  he  does  so  the  court  does  not 
obtain  jurisdiction  of  the  person  of  such  nonresident,  be- 
cause a  summons  may  have  been  issued  and  served  on  him 
in  the  county  of  his  residence.     A  person  cannot  thus  be 
compelled  to  defend,  in  a  county  other  than  that  of  his  resi- 
dence, a  case,  upon  its  merits,  in  which  he  is  solely  liable, 
and  snch  a  state  of  facts,  if  properly  pleaded  in  abatement 
and  proved,  is  sufficient  to  abate  the  action  as  to  such  de- 
fendant. 

The  question  here  considered  has  not,  to  our  knowledge, 
been  decided  by  either  the  Supreme  Court  or  the  Appellate 
Court  of  this  State.    As  different  forms  of  practice  prevail 
in  the  various  states,  the  decisions  of  other  courts  of  l^t 


560  APPELLATE  COURT  OP  INDIANA, 

Dixon  V.  ThompBon — 62  Ind.  App.  560. 

resort  cannot  be  considered  as  directly  in  xxoint^  but  the 
propositions  on  which  our  conclusion  is  based  seem  to  be 
supported  by  abundant  authority  from  other  states.  Barry 
V.  Wachosky  (1899),  57  Neb.  534,  77  N.  W.  1080;  Penney 
V.  Bryant  (1903),  70  Neb.  127,  96  N.  W.  1033;  Hamilton  v. 
DuPre  (1900),  111  Ga.  819,  35  S.  B.  684;  Adams  v.  WiUr 
tarns  (1906),  125  Ga.  430,  54  S.  E.  99;  Atchison,  etc.,  B.  Co. 
V.  Waddell  Bros.  (1905),  38  Tex.  Civ.  App.  434,  86  S. 
W.  655. 

The  judgment  is  reversed,  with  directions  to  grant  a  new 
trial. 

Note. — ^Reported  in  101  N.  B.  15.  See,  also,  under  (2)  14  Cyc. 
402;  (3)  1  Cyc.  736;  (10)  1  Cyc.  24;  (11)  31  Cyc  168.  For  a  dis- 
cussion of  what  constitutes  a  "final  submission**  of  a  cause  so  as  to 
preclude  a  voluntary  dismissal,  see  4  Ann.  Cas.  510. 


Dixon  v.  Thompson  et  al. 

[No.  7,553.    Filed  May  28,  1912.    Rehearing  denied  March  4^  19ia] 

1.  Taxation. — Ttta  Sales. — Validitv. — ^To  convey  title,  a  tax  sale 
must  be  In  accordance  with  the  statute,  and  if  any  essential  act 
has  been  omitted^  or  has  been  Improperly  done,  the  sale  is  ineffect- 
ual and  insufficient  to  convey  title  to  the  purchaser,    j^  563. 

2.  Taxation. — Tax  Sales,— Place  of  Sale, — Validity. — ^Under  §10355 
Bums  1908,  Acts  1891  p.  199,  §184,  providing  for  posting  copies  of 
the  delinquent  list,  and  also  notice  that  so  much  of  such  delin- 
quent lands  and  lots  as  may  be  necessary  to  discharge  the  taxes, 
etc.,  will  be  sold  at  public  auction  at  the  courthouse  door,  etc., 
and  §10380  Burns  1908,  Acts  1891  p.  191,  §206,  providing  the  form 
Of  tax  deed,  the  failure  to  conduct  a  tax  sale  at  the  courthouse 
door  renders  such  sale  invalid  and  the  tax  deed  will  not  convey  a 
good  and  sufficient  title,    p.  504. 

3.  Taxation. — Tax  Sales, — Invalid  Sales, — Rights  of  Purchaser.— 
Under  the  provisions  of  §§10388,  10394  Burns  1908,  Acts  1901  p, 
366,  §§1,  3,  where  a  conveyance  of  land  for  taxes  Is  Invalid,  the 
lien  for  taxes,  which  the  State  had  prior  to  the  sale,  is  trans- 
ferred to  the  purchaser  at  such  sale  and  he  becomes  subrogated 
to  all  of  the  rights  of  the  State  therein,  and  such  right  of  lien 
remains  a  charge  against  the  land  until  the  taxes,  interest  and 
penalty,  are  actually  repaid  to  him,  or  until  such  time  as  the  lien 
grows  into  an  absolute  title,   p.  564. 
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4.  Taxation. — T<ix  Sales,— In/i?alid  Bales,— Priority  of  Lien  Over 
Lien  for  Street  Improvement — Estoppel. — ^Although  by  §8714 
Bums  1908,  Acts  1905  p.  219,  §109,  relating  to  special  assessments 
for  street  improvements,  it  Is  provided  that  liens  for  such  special 
assessments  shall  have  precedence  over  all  liens  except  taxes, 
where  a  purchaser  of  a  lot  at  a  tax  sale,  holding  a  tax  deed 
regular  on  its  face,  and  having  knowledge  of  irregularities  in 
conducting  the  sale  which  rendered  same  Invalid,  remained  silent 
after  notice  of  the  adoption  of  a  resolution  for  the  improvement 
of  the  street  on  whidh  such  lot  abuts,  and  did  not  disclose  that  he 
was  not  the  absolute  owner  of  such  lot  until  after  the  improve- 
ment wa^  made  and  suit  was  brought  to  foreclose  the  assessment 
lien,  he  thereby  waived  the  superiority  of  the  lien  for  taxes,  and 
is  estopped  from  setting  up  the  defect  In  his  title  to  defeat  the 
lien  for  such  assessment    p.  565, 567. 

5.  Subrogation. — Equitable  Rights, — ^The  right  of  subrogation  is 
an  equitable  right,  and  one  who  asserts  such  right  must  act  fairly 
and  equitably  before  the  courts  will  decree  in  his  favor,    p.  566. 

Prom  Howard  Circuit  Court ;  Lex  J.  Kirkpatrick,  Judge. 

Action  by  Walter  J.  Dixon  against  George  M.  Thompson 
and  another.  From  a  judgment  for  defendants,  the  plain- 
tiff appeals.    Reversed, 

Harness,  Moon  &  Voorhis^  for  appellant. 
Blacklidge,  Wolf  &  Barnes,  John  Ef.  Osbom  and  Horace 
C.  Skillman,  for  appellee& 

Ibach,  J. — The  city  of  Kokomo  caused  one  of  its  streets 
to  be  improved  by  the  construction  of  a  sidewalk  thereon. 
For  a  part  of  the  cost  of  the  improvement  an  assessment 
was  spread  against  the  lots  involved  in  this  suit,  which  ap- 
peared on  the  records  in  the  names  of  appellees  Thompson 
and  Osbom.  These  assessments  were  not  paid,  and  appel- 
lant brought  suit  against  them  to  recover  the  amount 
thereof. 

It  appears  from  the  record  that  appellees  Thompson  and 
Osborn  purchased  the  lots  at  a  sale  for  delinquent  taxes, 
and  were  holding  them  under  tax  deeds  at  the  time  suit 
was  brought  by  appellant.  The  other  appellees  are  junior 
lien  holders,  who  acquired  sewer  assessment  liens  sul^gc- 
Voii.  52--36 
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quent  to  the  lien  obtained  by  appellant  by  oonstmction  of 
the  sidewalk.  These  parties  were  defaulted,  and  their  in- 
terests are  not  involved  in  this  appeal  The  sufficiency  of 
the  complaint  was  not  questioned  in  the  court  below,  neither 
is  it  raised  here.  Issues  were  joined  by  the  filing  of  a  gen- 
eral denial  and  a  cross-complaint. 

In  their  cross-complaint  appellees  aver  a  number  of  de- 
fects in  the  sale  of  the  lots  for  taxes,  disclaim  having  title 
to  the  lots  under  the  tax  deeds  issued  on  these  sales,  and  seek 
to  enforce  their  tax  liens,  insisting  that  they  could  not  be 
deprived  of  their  statutory  lien  for  the  taxes  so  paid  and 
interest,  whenever  it  was  made  to  appear  that  the  convey- 
ance to  them  availed  nothing,  for  the  reason  that  the  tax 
sale  had  been  improperly  conducted.  At  the  trial  they  in- 
troduced evidence  tending  to  prove  but  one  of  the  defects 
alleged,  namely,  that  the  sales  to  them  were  defective  be- 
cause they  were  not  held  at  the  courthouse  door,  as  the  law 
requires,  but  instead  were  held  in  the  office  of  the  county 
treasurer. 

The  cause  was  tried  by  the  court,  which  found  for  ap- 
pellees  on  their  cros9-complaint  that  appellant  had  no  lien 
on  the  lots  as  against  appellees,  and  that  their  lien  was  a 
first  lien  for  all  the  money  they  had  expended,  together 
with  20  per  cent  interest.  The  decree  provided  for  a  sale 
and  for  distributing  the  funds  recovered  from  the  sale  first 
to  appellees  Thompson  and  Osbom,  and  the  remainder,  if 
any,  to  appellant.  No  errors  are  raised  and  argued  here 
except  that  the  decision  is  contrary  to  law  and  is  not  sus- 
tained by  sufficient  evidence. 

The  first  tax  sale  at  which  the  two  lots  in  question  were 
sold  to  appellees  was  held  on  February  10,  1902,  and  the 
deed  issued  to  them  on  February  5,  1906.  Taxes  for  sub- 
sequent years  were  not  paid,  and  they  were  again  sold  to 
appellees  on  February  8,  1904,  and  a  second  deed  issued 
September  2,  1907.  At  the  time  of  the  first  sale  by  the 
county  treasurer  the  same  lots  were  sold  by  the  city  treas- 
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urer  to  appellees  for  delinquent  city  taxes,  and  a  deed  given 
therefor  on  February  6,  1906.    These  deeds  were  all  duly 
recorded  in  the  recorder's  office,  and  were  regularly  trans- 
ferred on  the  transfer  records  in  the  auditor's  o&ce.    So 
we  find  nothing  on  the  face  of  the  proceedings,  nor  in  the 
recitals  in  the  deeds,  which  would  indicate  any  irregularities 
in  any  of  such  salea     Tet  it  is  averred  in  the  cross- 
complaint,  and  the  evidence  supports  the  averment,  that  the 
sales  were  wholly  illegal  and  irregular,  in  that  they  were 
made  in  the  county  treasurer's  office  in  the  courthouse,  and 
not  at  the  courthouse  door,  as  required  by  statute.     See 
§§10355,  10380  Burns  1908,  Acts  1891  p.  199,  §§184,  206. 
The  manner  of  conducting  a  delinquent  tax  sale  to 
1.    make  the  same  effective  to  convey  title  must  be  in 
accordance  with  the  statute,  and  each  step  required 
from  the  first  publication  notice  to  the  delivery  of  the  deed 
must  be  taken.    If  any  material  and  essential  act  required 
to  be  done  has  been  omitted,  or  has  been  improperly  done, 
the  entire  sale  must  be  held  ineffectual  and  insufficient  to 
convey  title  to  the  purchaser.     Gavin  v.  Shuman  (1864),  23 
Ind.  32;  Mattox  v.  Stevens  (1895),  140  Ind.  282,  39  N.  E, 
460;  Green  v.  McGrew  (1905),  35  Ind.  App.  104,  72  N.  B. 
1049,  73  N.  B.  832,  111  Am.  St.  149. 

Again,  it  is  provided  by  statute  that  **if  any  conveyance 
for  taxes  shall  prove  to  be  invalid  and  ineffectual  to  convey 
title  because  the  description  is  insufficient,  or  for  any  other 
cause  than  the  first  two  enumerated  in  the  preceding  section, 
the  lien  which  the  state  has  on  such  lands  shall  be  trans- 
ferred to  and  vested  in  the  grantee  •  •  •  who  shall  be 
entitled  to  recover  from  the  owner  of  such  land  •  •  • 
the  amount  of  such  taxes,  interest  and  penalty  legally  due 
thereon  at  the  time  of  such  sale,  with  interest  as  in  this  act 
hereinafter  provided,  and  all  taxes  subsequently  paid  and 
such  lands  shall  be  bound  for  the  final  payment  thereof." 
§10388  Bums  1908,  Acts  1901  p.  366.  It  is  further  provided 
that  '*if  any  conveyance  made  by  the  county  auditor  pv]^t- 
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suant  to  a  sale  made  for  the  nonpayment  of  taxes,  under  this 
or  any  former  tax  law,  shall  prove  to  be  invalid  and  inef- 
fectual to  convey  title  for  any  other  cause  than  such  as  are 
enumerated  in  the  section  immediately  preceding  the  last 
section,  the  lien  which  the  state  had  on  such  land  for  state, 
county,  township  and  all  lawful  purposes,  shall  remain  in 
full  force  and  shall  be  transferred  by  such  deed  to  the 
grantee  and  vested  in  him,  •  •  •  who  shall  be  entitled 
to  recover  from  the  owner  of  such  lands  the  owner  of  any 
life  estate,  or  any  other  person  first  personally  liable  for  the 
payment  of  such  taxes,  the  amount  of  such  legal  taxes 
*  *  *  and  also  the  amount  of  all  subsequent  taxes  paid, 
with  like  interest  and  such  claim  shall  be  a  lien  upon  such 
lands,  and  the  same  shall  be  bound  for  the  final  payment 
thereof."    §10394  Bums  1908,  Acts  1901  p.  366. 

In  the  consideration  of  a  somewhat  similar  case, 

2,  this  court  has  announced  the  rule  to  be  that  where 
title  to  land  does  not  pass  by  virtue  of  the  auditor's 

3.  deed,  the  purchaser,  having  acquired  the  lien  of  the 
State  through  the  sale,  should  be  granted  the  compen- 
sation provided  by  the  statute  for  the  money  expended  at  the 
sale.  Oreen  v.  McOrew,  stipra.  The  first  question  then  is. 
Did  title  to  the  lots  pass  to  appellees  under  and  by  virtue  of 
these  sales,  or  do  they  simply  hold  a  lien  on  such  lands  for 
taxes  paid  ?  Construing  the  statute  first  mentioned  strictly, 
as  we  must,  we  are  disposed  to  hold  that  because  of  the  fail- 
ure on  the  part  of  the  public  officers  to  conduct  the  tax  sale 
at  the  particular  place  provided  by  law,  the  sale  was  in- 
valid, and  the  deed  would  not  convey  a  good  and  sufficient 
title  to  appellees.  See  37  Cyc.  1336,  and  eases  cited  under 
note  78.  Likewise  construing  the  remaining  two  sections 
set  out  above,  we  hold  that  the  lien  for  taxes,  which  the 
State  had  prior  to  the  sale,  was  transferred  by  such  sale  to 
appellees,  and  that  they  became  subrogated  to  all  the  rights 
of  the  State  therein.  It  seems  that  the  legislature  by  the 
enactment  of  the  section  last  above  quoted  intended  to  re- 
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move  any  and  all  doubt  from  the  minds  ^f  all  bidders  at 
delinquent  tax  sales  as  to  their  right  to  maintain  a  lien  at 
all  times  on  the  property  purchased  for  any  sums  paid  for 
taxes.  They  thereby  made  it  plain  that  whatever  lien  the 
State  had  the  purchaser  would  have,  and  in  case  title 
failed,  the  lien  for  the  money  paid  was  not  lost.  This  as- 
surance and  confidence  bestowed  has  always  enabled  the 
State  to  recover  promptly  and  without  delay  its  portion  of 
the  taxes  for  the  support  of  the  common  government.  If 
we  were  to  hold  otherwise,  doubt  and  uncertainty  would  at 
once  arise  in  such  matter^  and  the  State  would  be  seriously 
handicapped  in  the  receipt  of  the  funds  justly  due  it  No 
such  result  could  have  been  intended  by  the  legislature.  For 
the  reasons  given  we  hold  the  tax  sales  illegal,  and  that  the 
purchasers  did  not  acquire  title  thereby.  But  their  rights 
of  lien  for  the  amount  of  taxes  paid  remained  a  charge 
against  the  lots  until  the  taxes,  interest  and  penalty  were 
actually  repaid  to  them  as  provided  by  law,  or  until  such 
tiine  that  the  lien  would  grow  into  an  absolute  title. 

The  question  then  remains^  Is  the  lien  of  appellees  para- 
mount to  that- of  appellant?    To  this  we  must  answer  af- 
firmatively (Ellison  V.  Branstrator  [1910],  45  Ind. 

4.     App.  307,  88  N.  E.  963,  89  N.  E.  513),  unless  it  can 
be  said  that  they  are  estopped  from  making  such 
claim,  or  that  by  their  own  conduct  they  have  waived  the 
righli  to  have  their  lien  so  declared. 

The  deeds  from  the  auditor  to  appellees  fihow  prima  facie 
title  in  them,  and  nothing  appears  from  any  record  from 
the  beginning  of  the  tax  sale  to  the  recording  of  the  several 
deeds  to  indicate  that  there  was  irregularity  in  such  sales, 
or  that  appellees  thereby  acquired  anything  less  than  ab- 
solute title  to  the  lots.  It  is  shown  by  the  record  that  on 
April  15,  1908,  the  board  of  public  works  of  the  city  of 
Kokomo  adopted  a  declaratory  resolution  for  the  construc- 
tion of  the  sidewalk  along  and  in  front  of  this  propetlV. 
It  is  admitted  by  appellees  that  the  averments  of  the  ci^^- 
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plaint  as  relating  to  the  eonstmction  of  the  sidewalk  are 
true,  and  this  includes  the-  admissiiHi  that  notice  of  such 
resolution  was  obtained  on  appellees  as  the  owners  of  the 
real  estate,  to  the  effect  that  said  properly  would  be  assessed 
to  pay  for  the  improvement.  That  was  the  time  for  appel- 
lees to  make  it  known  that  they  were  not  claiming  title  to 
the  land,  because  of  a  defect  in  the  sale.  To  this  defect  they 
were  parties^  as  the  record»  show  they  attended  the  sale  in 
pers(Hi  and  knew  of  the-  character  of  such  sale.  Tet,  being 
fuUy  informed  of  alL  these  conditions,  and  being  fully  in- 
formed of  the  fact  that  the  special  improvement  was  to  be 
made  and  the  property  was  to^  be  assessed  for  it  and  would 
be  sold  to  make  the  assessment  if  not  paid,  they  failed  to 
reveal  their  true  interest  In  our  judgment,  the  notice  pro- 
vided for  by  statute,  and  which  they  admittedly  received,  was 
such  as  fully  to  protect  their  interest  if  objection  was  timely 
made.  It  was  their  duty,  before  the  expense  of  improve- 
ment had  been  incurred,  to  speak  and  make  known  their 
claim  that  the  records  disclosing  title  in  them  were  erro- 
neous, and  that  they  were  simply  holders  of  a  lien  for  taxes 
paid,  title  having  failed.  As  they  did  not  do  this,  but  re- 
mained silent  until  the  improvement  was  made  and  the 
value  of  the  property  enhanced  thereby,  and  for  more  than 
a  yiaar  thereafter,  and  did  not  spea^  until  appellant  brou^t 
suit  to  foreclose  his  lien,  they  must  then*  be  held  under  the 
facts  of  this  particular  case,  as  against  appellant  to  have 
acquiesced  in  the  apparent  i^ord  title  shown  in  them,  and 
to  have  waived  their  rights  to  insist  upon  a  lien  superior  to 
the  claim  and  lien  of  appellant,  and  by  their  conduct  to  have 
'  estopped  themselves  from  attacking  his  claim.  The 
5.  right  of  subrogatioo  is  recognized  to  be  an  equitable 
right,  and  the  person  who  asserts  such  a  right  will 
be  required  to  act  fairly  and  equitably  before  the  courts 
will  decree  ia  his  favor.  The  law  is  not  so  unjust  as  to 
permit  a  party  acting  in  good  faith  and  relying  on  the 
facts  disclosed  by  all  the  records  of  all  these  proceedings 
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as  speaking  the  truth  that  appellees  were  the  owners  of  the 
property,  to  be  subjected  to  a  claim  for  a  lien  asserted  by 
them  after  the  time  when  it  became  their  duty  to  speak  and 
no  longer  remain  silent. 

Appellees  consented  tp  the  holding  of  the  sale  in  the  treas- 
urer's office,  accepted  title  under  those  circumstances,  paid 
no  attention  to  the  fact  that  the  city  and  appellant 

4.  were  relying  on  the  record  disclosing  title  in  them. 
Since  appellant  improved  the  lots  in  good  faith  with- 
out any  notice  that  appellees  were  not  the  legal  owners 
thereof,  he  cannot  now  be  held  to  suifer,  being  without 
fault,  and  at  the  same  time  appelleeti  be  permitted  to  profit, 
and  allow  their  own  lack  of  diligence  in  failing  to  make 
known  a  latent  interest  to  work  a  benefit  to  themselves  to 
the  injury  and  detriment  of  appellant.  We  therefore  hold 
that  as  against  appellant  they  cannot  assert  a  prior  lien. 

We  are  mindful  of  the  provisions  of  the  statute  relating 
to  special  assessment  liens,  wherein  it  is  provided  that  the 
lien  of  the  same  *' shall  have  precedence  over  all  liens  ex- 
cept taxes''  (§8714  Burns  1908,  Acts  1905  p.  219,  §109), 
and  were  it  not  for  the  conduct  of  appellees  in  this  case  we 
would  hold  their  tax  lien  superior  to  the  lien  for  iraproye- 
ment  assessments,  but  by  reason  of  their  having  by  their 
own  affirmative  conduct  waived  this  right  of  superiority, 
the  sddewalk  assessment  became  a  lien  on  the  lo4;s  in  the 
name  of  Thompson  and  Osbom  superior  to  their  tax  title 
to  the  same  extent  as  if  they  had  purchased  them  from  a 
former  owner,  and  had  received  and  placed  of  record  a  war- 
ranty deed  therefor. 

We  do  not  intend  to  hold  that  appellees  oould  not  assert 
the  State's  lien  for  taxes  successfully  wie-re  their  title  at- 
tacked for  invalidity  by  some  person  other  than  themselves, 
or  that  they  could  not  ordinarily,  by  a  proper  proceeding, 
themselves  raise  the  question  of  defect  of  title,  and  have  a 
lien  declared  in  their  favor,  but  what  we  do  decide  is,  t\\a^» 
under  the  facts  of  the  present  case,  appellees  have  no  t^V^Y^^ 
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themselves  to  set  up  a  defect  in  their  title,  it  having  been  at- 
tacked by  no  one  else,  in  order  to  defeat  appellant's  lien. 

The  judgment  is  reversed,  with  directions  to  the  trial 
court  to  find  for  appellant  in  accordance  with  the  prayer 
of  his  complaint. 

Hottel,  C.  J.,  Lairy,  Felt  and  Adams,  JJ.,  concur.  Myers, 
J.,  not  participating. 

Note.— Heported  lu  08  N.  E.  73&  See,  also,  under  (1)  37  Cyc 
1468;  (2)  37  Cyc.  1336;  (3^  37^  Cyc.  1531;  (4)  37  Oyc  1534;  (5) 
37  Cyc.  371.  As  to  who  may  pumohase  and  eofotX3d  a  tax  title,  see 
75  Am.  St  22a 


HoLTHOUsE  V.  Poling. 

[Na  7JQ2.    Filed  November  20,  1912.    Bebearing  denied 

March  4,  1913.] 

1.  Pbincipal  and  Agent. — BUlg  and  iTotes, — Equitable  Defenses.-^ 
In  an  action  by  an  agent  against  his  princi]>al  oa  a  note  for  money 
borrowed  from  the  agent  and  invested  by  the  principal  In  the 
business  which  the  ag«nt  was  conducting  for  him,  the  principal 
may,  by  cross-complaint,  present  an  equitable  defense  and  require 
the  agent  to  give  an  a£Couni;  of  his  trust    p.  570. 

2.  PsnxcxPMj  AND  Agent. — Actions, — Waiver  of  Tori. — Action  on 
Implied  Contract. — ^A  principal  may  waive  the  tort  of  his  agent 
Imsed  on  his  failure  to  account,  and  sue  him  as  on  an  Implied 
contraot  for  the  money  dua    p.  570. 

3.  Pmncipal  and  Agent. — Accounting  hy  Agent. — ^Where  an  agent 
ha5  been  intrusted  with  his  principal's  money  to  be  expended  for 
a  definite  purpose,  he  may  be  required  to  account  in  equity,  and 
th  making  such  accounting  he  has  the  burden  of  showing  that  his 
trust  duties  have  been  performed,  and  the  manner  of  such  per- 
formance,   p.  571. 

4.  Principal  and  Agent. — Accounting  by  Agent. — Evidence. — Suf- 
flotency. — ^Where,  on  the  question  of  whether  an  agent,  intrusted 
with  the  management  of  a  store,  had  accounted  for  the  property 
and  funds  which  came  into  his  hands,  it  was  shown  that  although 
the  system  of  t)0okli:eeplng  was  careless,  both  the  principal  and 
the  agent  knew  the  condition  of  the  business,  and  the  agent  testi- 
fied that  he  had  accounted  for  and  turned  over  to  the  principal 
all  moneys  he  received,  except  his  salary,  there  was  some  evi- 
dent from  which  It  may  be  said  that  such  agent  had  accounted 
for  the  money  coming  imto  his  handa    p.  EPTl. 
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5.  Appeal. — Review. — Findings, — Evidence, — Where  there  is  some 
evidence  to  sustain  the  finding  of  the  trial  court,  the  evidence  will 
not  be  weighed  on  appeal,    p.  572. 

6.  Appeal. — Questiotis  Reviewable, — Excessive  Amount  of  Recov- 
ery.— Manner  of  Saving  Question. — ^An  assignment,  as  ground  for 
a  new  trial,  that  the  assessment  of  the  amount  of  the  re^very  is 
erroneous,  being  too  large,  correctly  saves  the  question,  and  a 
motion  to  modify  the  Judgment  is  not  necessary,    p.  573. 

7.  Appeal. — Review. — Findings. — Evidence. — In  the  absence  of  evi- 
dence to  the  contrary,  the  court  on  appeal  cannot  say  that  the 
amount  of  attorney's  fees  allowed  by  the  trial  court,  based  on  the 
testimony  of  a  practicing  attorney,  is  either  against  the  evidence 
or  in  conflict  therewith,    p.  573, 

From  Jay  Circuit  Court ;  John  F.  LaFollette,  Judge. 

Action  by  John  W.  Poling  against  Peter  Holthouse. 
From  a  judgment  for  plaintiff,  the  defendant  appeala  Af- 
firmed. 

John  M.  Smith  and  Peterson  &  Moran^  for  appellant. 
Clark  J,  Lutz  and  Emerson  McGriff,  for  appellee. 

iBACHy  J. — This  was  an  action  in  the  ordinary  form, 
brought  by  appellee  against  appellant  on  a  note  for  $600, 
interest  and  attorney's  fees^  executed  by  appellant  to  ap- 
pellee. Appellant  filed  an  answer  in  five  paragraphs:  a 
general  denial,  a  plea  of  payment,  a  plea  of  want  of  consid- 
eration, two  paragraphs  of  set-off,  and  a  cross-complaint. 
Demurrers  to  each  paragraph  of  answer  except  the  first 
were  overruled.  The  issues  were  then  formed  by  filing  re- 
plies to  the  several  paragraphs  of  answer,  and  an  answer 
to  the  cross-complaint.  A  trial  by  the  court  resulted  in  a 
finding  and  judgment  against  appellant  and  in  favor  of 
appellee  in  the  sum  of  $1,103.  Appellant's  motion  for  a 
new  trial  having  been  overruled,  and  his  exception  saved,  he 
has  appealed  to  this  court  from  the  judgment  below,  assign- 
ing and  arguing  error  of  the  court  in  overruling  his  motion 
for  new  trial  The  causes  assigned  for  new  trial  were  that 
the  finding  of  the  court  was  not  sustained  by  sufficient  evi- 
dence and  was  contrary  to  law,  and  that  the  assessment  of 
the  amount  of  recovery  was  too  large. 
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It  is  contended  by  appellant  that  a  partnership  existed 
between  appellant  and  appellee  in  the  conduct  of  a  store 
at  Bedkey,  Indiana ;  that  each  was  to  share  alike  in  the  losses 
and  net  profits  of  the  business;  that  since  appellant  has 
traced  a  sum  of  money  into  the  hands  of  appellee  belonging 
to  the  partnership,  it  became  appellee's  duty  to  show  what 
became  of  the  money,  when  that  issue  was  presented  by  the 
cross-complaint,  and  failing  to  do  so,  he  could  not  recover 
on  the  note. 

Appellee,  however,  contends  that  the  evidence  does  not 
disclose  a  partnership  between  the  parties,  and,  therefore, 
if  appellee  did  retain  funds  in  his  possession  which  he  failed 
to  account  for  to  appellant,  the  amount  thereof  could  not 
be  set  up  in  a  counterclaim  against  the  note,^  because  a  tort 
cannot  be  set  up  as  a  counterclaim  to  a  contract.  Appellee 
also  contends  that  even  if  there  was  a  duty  on  him  to  make 
an  accounting,  the  evidence  shows  this  duty  suflSciently  com- 
plied with. 

Whether  the  evidence  disclosed  a  partnership  between 

appellant  and  appellee  in  the  conduct  of  the  store,  is  not  a 

controlling  question  in  this  appeal,  for  the  fact  still 

1.  remains  that  the  relationship  which  did  exist  between 
them  was  one  of  trust  and  confidence,  and  the  posi- 
tion of  appellee  devolved  on  him  truqt  duties  and  obligations 
similar  to  those  of  a  partner.  Appellee  at  least  stood  as  the 
agent  of  appellant  in  the  use  of  his  money  to  purchase  goods 
for  him,  to  pay  the  bills  for  the  same,  and,  after  paying  his 
own  salary  and  the  expense  of  the  store,  to  account  to  ap- 
pellant for  the  profits.  So  that  when  appellee  brought  this 
action  on  his  note,  the  proceeds  of  which  were  used  in  dis- 
counting current  bills  of  the  store,  appellant  could  in  the 
same  action  present  an  equitable  defense  and  require  him  to 
give  an  account  of  his  trust,  and  this  was  the  evident  pur- 
pose of  the  cross-complaint.    By  the  filing  of  his  an- 

2.  swers  in  set-off  and  cross-complaint  appellant  waived 
any  tortious  conduct  on  appellee's  part,  and  sued  him 
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as  on  an  implied  contract  to  return  or  pay  over  to  ap- 
pellant all  money  due  him  from  the  profits  of  the  store.  This 
he  had  a  legal  right  to  do.  Cooper  v.  Helsaback  (1838),  5 
Blackf.  14;  Furry  v.  O'Connor  (1891),  1  Ind.  App.  573; 
Bittenhause  v.  Knoop  (1894),  9  Ind.  App.  126. 

The  rule  is  Avell  established,  that  where  an  agent  has  been 

intrusted  with  his  principal's  money  to  be  expended  for  a 

definite  purpose,  the  former  may  be  required  to  ac- 

3.  count  in  equity,  and  in  the  making  of  such  account- 
ing the  burden  is  on  him  to  show  that  his  trust  du- 
ties have  been  performed  and  the  manner  of  performing 
them.  Young  v.  Powell  (1885) ,  87  Mo.  128 ;  Carder  v.  Primm 
(1892),  52  Mo.  App.  102;  Marvin  v.  Brooks  (1883),  94  N. 
Y.  71,  81;  Thatcher  v.  Hayes  (1884),  54  Mich.  184,  19  N. 

W.  946.    This  appellee  attempted  to  do,  and  the  main 

4.  question  involved  in  this  appeal  is  whether  he  has 
accounted  for  the  property  and  funds  which  came 

into  his  hands  while  managing  the  Redkey  store.  Summar 
rizing  the  evidence,  we  find  him  chargeable  with 

Original  stock  of  goods $6,000.00 

Cash  received  from  sale  of  goods 120,188.27 

Cash  sent  appellee  by  appellant 2,100.00 

Cash  from  loan  (note  sued  on) 600.00 

Total    charges 128,888.27 

Credit  for  money  deposited  in  bank  and 

paid  out  for  indebtedness $109,349 .  67 

Cash  paid  for  expenses 12,187.46 

Total  thus  accounted  for 121,537. 13 

Total  receipts 128,888.27 

Balance  receipts 7,351 .  14 

There  is  also  an  explanation  on  the  part  of  appellee  which 
tends  at  least  to  account  for  this  balance,  and  he  shows  spe- 
cifically what  was  done  with  all  of  it  save  a  few  hundred 
dollars.  Appellee  says  he  invoiced  the  store  each  year,  that 
appellant  was  present,  and  both  knew  the  store  *'wa8tx'\, 
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doing  any  good. ' '  He  deposited  in  the  bank  in  the  name  of 
Holthouse  &  Co.  all  moneys  collected,  and  paid  the  running 
expenses  out  of  daily  sales.  Some  of  the  bills  for  goods  he 
paid  in  cash  and  not  by  check.  He  charged  himaelf  with 
cash  sales  each  evening,  he  put  the  money  in  the  safe  and 
often  paid  out  of  the  fund  so  charged  many  minor  expensee, 
and  a  book  which  contained  a  large  number  of  these  items 
was  kept  in  the  store,  but  had  been  lost  after  he  had  left 
the  store.  In  other  words^  he  testified  that  he  accounted  for 
and  turned  over  to  appellant  all  moneys  he  received,  except 
his  salary.  The  method  of  keeping  the  books  of  the  store, 
and  the  manner  in  which  its  financial  affairs  were  conducted, 
were,  to  say  the  least,  very  careless,  and  yet  appellant  him- 
self, who  had  twenty-five  years  experience  in  the  same  line 
of  business,  was  largely  to  blame  for  this  condition.  Be- 
sides, the  evidence  shows  that  before  the  store  in  question 
was  opened,  appellee  had  worked  for  appellant  five  years, 
and  that  he  had  managed  the  Bedkey  store  for  nine  years, 
during  all  of  which  time  appellant  had  absolute  confidence 
in  him  and  trusted  him  fuUy,  and,  so  far  as  the  evidenco 
shows,  made  no  objection  to  any  of  his  conduct  while  acting 
as  manager  of  the  store.  It  is  not  to  be  wondered  at  that 
appellee  is  now  unable  to  show  in  detail  the  manner  in  which 
all  the  money  apparently  coming  into  his  hands  has  been 
disposed  of,  and  it  is  a  matter  of  common  knowledge  that 
under  such  conditions  as  stated  above,  it  would  be  almost 
impossible  that  each  item  of  expense  could  be  kept  clearly 
in  mind  and  be  disclosed  specifically  after  so  many  years. 

The  trial  court  heard  all  the  evidence,  saw  appellee  on 
the  witness  stand,  and  observed  his  demeanor,  and  must 
have  believed  him  when  he  testified  that  he  had  not  taken 

any  money  out  of  the  store  except  his  salary.    This 
5.    is  some  evidence  from  which  it  may  be  said  that  he 

accounted  for  the  money  which  came  into  his  hands, 
and  where  there  is  some  evidence  to  sustain  the  finding  this 
court  will  not  weigh  the  evidence  on  appeal. 
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It  was  also  assigned  as  a  gromid  for  a  new  trial 

6.  that  the  assessment  of  the  amount  of  recovery  is  er- 
roneous, being  too  large.     This  correctly  saved  the 

question,  and  no  motion  to  modify  the  judgment  was  neces- 
sary.    To  prove  the  amount  of  attorneys'  fees,  ap- 

7.  pellee  called  Frank  B.  Jaqua,  a  practicing  attorney 
of  the  Jay  county  bar,  who  testified  as  to  what  would 

be  a  reasonable  attorneys'  fee  for  the  collection  of  a  note 
of  the  amount  sued  on,  where  the  attorneys  rendered  serv- 
ices such  as  were  rendered  by  the  attorneys  in  this  case,  and 
this  was  aU  the  evidence  on  this  point.  In  the  absence  of 
any  evidence  to  the  contrary,  we  cannot  say  that  the  amount 
of  attorneys'  fees  allowed  by  the  trial  court,  based  on  this 
evidence,  is  either  against  the  evidence  or  in  conflict  there- 
with. The  court  did  not  err  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

It  having  been  shown  to  the  court  that  appellant  has  died 
since  the  submission  of  this  appeal,  the  judgment  is  affirmed 
as  of  the  date  of  submission. 

Note.— Reported  in  99  N.  B.  810.  See,  also,  under  (1)  1  Cyc. 
737;  31  Cyc.  1609;  (2)  31  Cyc.  1608;  (3)  31  Cyc.  1609,  1649;  (4) 
31  Cyc.  1067;  (5,  7)  3  Cyc.  360;  (6)  20  Cyc.  954.  As  to  the  waiv- 
ing generally  of  tort  for  the  seeking  of  relief  in  assumpsit,  see  17 
Am.  IDec.  242.  As  to  waiving  tort  by  principal  where  aggrieved  by 
fraud  of  agent,  see  134  Am.  St  194. 
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[No.  7,807.    Filed  March  5,  1913.] 


CoNTBACTS. — Construction. — Surplusage, — In  construing  a  con- 
tract for  the  sale  of  corn,  where  it  appears  that  the  memorandum 
was  written  on  a  blani^  form  providing  for  the  advancement  of  a 
money  loan  on  an  agreement  for  the  sale  of  grain,  and  no  money 
loan  was  in  fact  made,  the  part  of  the  memorandum  referring  to 
such  loan  will  be  disregarded,  as  being  mere  surplusage,    p.  575. 

Praud,   Statute  of. — Contracts. — Signatures. — ^The   statute   of 
frauds,  §7469  Bums  1908,  §4910  R.  S.  1881,  under  which  a  coB- 
tract,  for  the  sale  of  goods  worth  more  than  $50,  in  the  abseu<>e  of 
part  payment  or  partial  delivery,  must  be  in  writing,  etc.,  is  b^1\&' 
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fied,  and  the  contnict  Is  enforceftble,  if  it  is  signed  alone  by  the 
party  sued.  p.  575. 
l\.  Contracts. — Signatures. — Acceptance  of  Contract, — Effect. — ^A 
contract,  though  signed  by  one  party  only,  may  become  mutual 
and  binding  on  both,  If  it  is  accepted  and  acted  upon  by  the 
party  not  signing,    p.  576. 

4.  CoNTBACTS. — Acceptance. — Action. — Mutuality. — The  bringing  of 
an  action  on  a  contract,  signed  alone  by  the  party  to  be  charg<»d, 
is  in  itself  a  sufficient  acceptance  to  make  the  contract  mataaL 
p.  576. 

5.  Contracts.  —  Erccutory  Contracts.  —  Consideration.  —  Mutual 
Promises. — Where  a  contract  Is  executory  on  both  sides,  consist- 
ing of  promises  by  each  party  to  do  something,  the  mutual  prom- 
ises of  the  parties  are  a  sufficient  consideration,  each  for  the 
other,  to  render  either  party  liable  for  a  failure  to  carry  out  his 
part    p.  576. 

6.  Frauds,  Statute  of. — Contract  of  Sale. — Consideration. — It  is 
not  necessary  under  the  statute  of  frauds,  {7464  Bums  1908, 
§4905  R.  S.  1881,  that  the  memorandum  of  a  contract  of  sale 
should  state  the  consideration,    p.  576. 

7.  Appeal. — Review. — Evidence. — Verdict. — A  verdict  for  plaintiff 
Is  supported  by  sufficient  evidence,  where  there  was  evidence  to 
support  the  complaint  in  all  particulars,    p.  577. 

From  Clinton  Circuit  Court;  Joseph  Combs,  Judge. 

Action  by  John  R.  Beach  against  Wilson  M.  Knapp. 
From  a  judgment  for  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

Joseph  Clayhaughy  for  appellant. 
Joseph  P.  Gray,  for  appellee. 

Ibach,  C.  J. — The  complaint  asked  for  damages  for 
breach  of  a  contract,  entered  into  by  plaintiff  and  defend- 
ant, whereby  plaintiff  purchased  and  defendant  sold  and 
agreed  to  deliver  to  plaintiff  1,200  bushels  of  com.  A  memo- 
randum of  the  contract  in  the  following  words  was  attached 
to  the  complaint : 

"Cambria,  Ind.  Aug.  6,  1909. 

In  consideration  of  the  sum  of dollars,  to 

me  in  hand  paid,  the  receipt  whereof  is. hereby  acknowl- 
edged, I  hereby  agree  to  sell  and  deliver  unto  J.  R. 
Beach  at  his  elevator,  Cambria,  Indiana,  1,200  Bushels 
of  72  lbs.  No.  3.  Yel.  Corn.  Said  Grain  to  be  delivered 
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by  me  in  November,  1909,  and  to  be  in  sound  and  mer- 
chantable condition,  for  which  I  am  to  receive  payment 
at  the  rate  of  40  c.  per  bushel  after  deducting  all  in- 
debtedness, which  may  be  due  and  owing  by  me  to  said 
J.  R.  Beach,  that  said  grain  is  now  on  the  land  of  W.  M. 
Knapp  in  Clinton  county,  Ind.,  that  the  same  is  mine 
and  is  unincumbered  by  any  mortgage  or  lien,  and  I 
hereby  make  this  statement  in  order  to  procure  the 
above  named  sum,  and  that  I  received  a  copy  of  this 
agreement. 

W.  M.  Knapp." 

Appellant  contends  that  the  above  written  instrument  is 
not  on  its  face  a  complete  and  enforceable  contract,  because 
there  is  a  lack  of  consideration  and  because  it  is  unilateral. 

The  above  memorandum  appears  to  have  been  written  on 

a  blank  form  providing  for  the  advancement  of  a  money 

loan  on  an  agreement  for  the  sale  of  grain.     No 

1.  money  loan  was  made  in  this  case,  and  the  court  will 
disregard,  as  mere  surplusage,  the  part  of  the  memo- 
randum referring  to  such  loan.  Disregarding  the  surplus- 
age, there  appears  an  agreement  by  appellant  to  sell  to  ap- 
pellee at  his  elevator  in  Cambria,  Indiana,  **  1,200  bushels  of 
72  lbs.  of  No.  3  yellow  corn,"  to  be  delivered  in  November, 
1909,  in  sound  and  merchantable  condition,  for  which  he 
was  to  receive  40  cents  a  bushel,  after  deducting  any  in- 
debtedness owing  by  him  to  appellee. 

The  only  point  of  importance  presented  by  the  appeal  is 

as  to  the  mutuality  of  the  contract.     This  was  a  contract 

for  the  sale  of  goods  worth  more  than  $50,  and  as 

2.  there  was  no  part  payment,  nor  partial  delivery,  the 
contract,  under  the  statute  of  frauds,  must  be  in  writ- 
ing and  signed  by  the  party  to  be  charged,  or  his  author- 
ized agent,  before  it  can  be  enforced.  §7469  Burns  1908, 
§4910  R.  S.  1881.  The  general  rule  is  that  the  statute  is 
satisfied  and  the  plaintiff  may  enforce  the  contract  if  the 
writing  is  signed  alone  by  the  party  sued,  the  defendant  in 
the  action,  and  is  not  signed  by  the  plaintiff.  29  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  858;  Dennis  Simmons  Lumber  Ca. 
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V.  Corey  (1906),  140  N.  C.  462,  53  S.  E.  300,  6  L.  R.  A.  (N. 
S.)  468;  Bailey  v.  Leishman  (1907),  32  Utah  123,  89  Pac. 
78, 13  Ann.  Cas.  1117  and  note;  UUsperger  v.  Meyer  (1905), 
217  111.  262,  75  N.  E.  482,  2  L.  R.  A.  (N.  S.)  221,  3  Ann. 
Cas.  1032  and  note;  Smith  v.  Smith  (1846),  8  Blackf.  208; 
Newby  v.  Rogers  (1872),  40  Ind.  9. 

Especially  is  it  true  that  a  contract  signed  by  one 

3.  party  only  may  become  mutual  and  binding  on  both 
if  the  contract  is  accepted  and  acted  on  by  the  party 

not  signing.  Munson  v.  Wray  (1845) ,  7  Blackf.  403 ;  Alcorn 
V.  Morgan  (1881),  77  Ind.  184;  Chicago,  etc.,  R.  Co.  v. 
Derkes  (1885),  103  Ind.  520,  3  N.  E.  239. 

The  complaint  avers  that  plaintiff  contracted  to 

4.  sell  the  aforesaid  corn  to  his  customers,  and  in  con- 
sequence of  defendant's  failure  to  deliver  the  corn 

to  him  he  was  unable  to  carry  out  his  contracts  with  his 
customers,  and  was  thereby  damaged.  This  shows  that  ap- 
pellee accepted  the  contract  and  acted  on  it.  Many  of  the 
authorities  above  cited  hold  that  merely  bringing  an  action 
on  the  contract  is  a  suflScient  acceptance  to  make  it  mutual. 
Where  a  contract  is  executory  on  both  sides,  consisting  of 
promises  by  each  party  to  do  something,  the  mutual  prom- 
ises of  the  parties,  are  a  sufficient  consideration,  each 

5.  for  the  other,  to  render  either  party  liable  for  a  fail- 
ure to  carry  out  his  part.  In  order  to 'make  a  writ- 
ten executory  contract  for  the  sale  of  goods  binding,  it  is 
not  necessary  for  any  money  to  pass  from  the  purchaser  to 
the  seller  until  the  seller  has  performed  his  part  of  the 
contract.  But  the  present  contract  states  what  the  con- 
sideration for  the  com  shall  be,  namely,  the  price  of  40 

cents  per  bushel  to  be  paid  to  the  seller.    Purther- 

6.  more,  it  is  not  necessary  under  our  statute  of  frauds 
that  the  memorandum  of  a  contract  of  sale  should 

state  the  consideration*  §7464  Bums  1908,  §4905  B.  S. 
1881. 
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The  court  did  not  err  in  overruling  the  demurrer  to  the 
complaint.    There  was  evidence  to  support  the  com- 

7.  plaint  in  all  particulars,  therefore  the  verdict  was 
supported  by  the  evidence. 

Judgment  affirmed. 

Note.— Reported  in  101  N.  B.  87.  See,  also,  under  (1)  9  Cyc. 
585;  (2)  20  Cyc.  272;  (3,  4)  9  Cyc.  300;  (5)  9  Cyc.  323;  (6)  20 
Cyc.  262,  269;  (7)  3  Cyc.  348.  As  to  the  necessity  that  the  memo- 
randum be  signed  by  the  person  to  be  charged,  see  47  Am.  Rep.  533. 
As  to  the  sufficiency  of  the  signature  by  one  party  only  to  a  memo- 
randum required  by  the  statute  of  frauds,  see  3  Ann.  Cas.  1036 ;  13 
Ann.  Cas.  1121 ;  Ann.  Cas.  1912  C  416. 


Newsom  v.  Chicago  and  Eastern  Illinois  Rail- 
road CiOMPANY. 

[No.  7,838.    Filed  March  5,  1913.] 

1.  Appeal.  —  Record.  —  Evidence,  —  Questions  Not  Considered. — 
Where  the  evidence  is  not  in  the  record  on  appeal,  the  objection 
that  the  verdict  is  contrary  to  law,  and  to  the  evidence,  cannot  be 
considered,    p.  578. 

2.  Appeal. — Record. — Bill  of  Exceptions. — Instructions. — No  ques- 
tion is  presented  on  appeal  as  to  the  instructions,  where  such 
Instructions  are  not  brought  into  the  record  by  a  bill  of  excep- 
tions, as  provided  by  §060  Burns  1906,  §629  B.  S.  1881,  or  are  not 
made  a  part  of  the  record  in  one  of  the  methods  provided  in 
other  statutory  provisions  relating  thereto.  (§§558,  559,  560 
Bums  1908,  §§533,  584,  535  R.  S.  1881;  §561  Bums  1908,  Acts 
1907  p.  652;  §691  Bums  1908,  §650  R.  S.  1881.)     p.  578. 

3.  Appeal.  —  Record.  —  Instructions.  —  Instructions  that  are  not 
authenticated  by  the  signature  of  the  judge  are  not  properly  in 
the  record  under  the  provisions  of  §561  Bums  1008,  Acts  1907  p. 
652.    p.  580. 

4.  Appeal. — Record. — Instructions. — Where  the  record  fails  to  dis- 
close an  order  of  court  that  the  Instructions  be  made  a  part  of 
the  record,  they  are  not  properly  in  the  record  under  the  provi- 
sions of  §691  Bums  1908^  §650  R.  S.  1881.    p.  580. 

Prom  Sullivan   Circuit  Court;  Charles  E.  Henderson^ 
Judge. 

Vol.  52—37 
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Action  by  Ray  Q.  Newsom  againat  the  Chicago  and  Eastern 
Illinois  Railroad  Company.  From  a  judgment  for  defend- 
ant,  the  plaintiff  appeals.    Affirmed. 

John  A,  Riddle  and  Henry  Bordenet^  for  appellant. 
Lamb,  Beasley,  Douthitt  &  Crawford^  for  appellee. 

Shea,  J. — This  action  was  brought  by  appellant  against 
appellee  to  recover  damages  for  his  wrongful  expulsion 
from  one  of  appellee's  passenger  trains,  and  alleged  unlaw- 
ful arrest  and  imprisonment.  The  complaint  was  in  two 
paragraphs,  to  each  of  which  a  demurrer  was  overruled. 
Answer  in  general  denial.  Trial,  finding  and  judgment  for 
appellee.  Appellant's  motion  for  a  new  trial  was  overruled, 
and  this  ruling  is  the  only  error  assigned. 

The  reasons  for  a  new  trial  are:  (1)    The  verdict  of  the 

jury  is  contrary  to  law.     (2)    The  verdict  of  the  jury  is 

contrary  to  the  evidence.     (3)    The  verdict  of  the 

1.  jury  is  contrary  to  the  law  and  the  evidence.  (4) 
The  court  erred  in  giving  to  the  jury  '*of  its  own  mo- 
tion" instructions  Nos.  10  and  14,  and  in  refusing  to  give 
appellant's  instructions  Nos.  12  and  13.  The  evidence  not 
being  in  the  record,  the  first  three  reasons,  if  they  were  tech- 
nically correct,  which  is  doubtful,  cannot  be  considered  by 
this  court. 

It  is  earnestly  argued  by  appellee  that  no  assignment  of 
error  is  attached  to  the  record  in  conformity  with  Rule  4  of 
this  court.  While  the  manner  of  incorporating  what  pur- 
ports to  be  an  assignment  of  errors  in  the  record  is  subject 
to  criticism,  we  do  not  decide  its  suflBciency  in  this  case.  The 
other  reasons  in  support  of  appellant's  motion  for  a  new 
trial  go  to  the  alleged  error  of  the  court  in  giving  and  re- 
fusing to  give  certain  instructions. 

It  is  very  earnestly  insisted  by  appellee  that  the  instruc- 
tions are  not  properly  in  the  record,  therefore  no  ques- 

2.  tion  is  presented.  On  this  point  we  direct  attention 
to  the  record.     On  pages  19-21  of  the  record  are  to 
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be  found  twelve  instructions  signed  by  attorneys  for  ap- 
pellee, with  marginal  notes  on  each  page  as  follows :  * '  In- 
structions tendered  by  defendant,"  and  on  page  23  a  mar- 
ginal note:  ** Filing  of  instructions  tendered  by  defend- 
ant" At  the  bottom  of  page  23  is  a  request  by  plaintiff 
that  the  court  give  certain  instructions  numbered  1  to  14, 
and  that  he  indicate  before  the  argument  in  said  cause  such 
instructions  as  will  be  given,  by  writing  opposite  each  of 
them  the  words,  *' Given",  *' given  as  modified  by  the  court", 
or  ** Refused."  On  pages  24-28,  inclusive,  are  found  four- 
teen instructions,  marginal  notes  on  each  page,  as  follows: 
"Instructions  tendered  by  plaintiff;"  No.  1,  ** Given";  No. 
2,  "Refused";  No.  3,  "Given";  Nos.  4,  5,  6,  7  and  8,  "Re- 
fused";  No.  9,  "Given";  Nos.  10,  11,  12,  13  and  14,  "Re- 
fused",  none  of  which  marginal  notes  are  signed  by  the 
judge,  nor  does  the  judge's  signature  appear  at  the  end  of 
the  instructions.  Beginning  on  page  28,  up  to  and  includ- 
ing page  42,  are  seventeen  instructions,  with  the  following 
marginal  notes  on  each  page :  * '  Instructions  given  by  Court 
of  its  own  motion. ' '  At  the  close  of  the  instructions  the  fol- 
lowing entry  is  made :  "Dated  and  signed  this  25th  day  of 
March,  1910.  Charles  E.  Henderson,  Judge.  Filed  Mar. 
25,  1910.  Arthur  E.  DeBaun,  Clerk."  On  April  20,  1910, 
the  motion  for  a  new  trial  was  filed  by  appellant's  attorneys. 
Afterward,  as  it  appears  in  the  record,  but  without  date, 
the  following  entry  is  made:  "And  Plaintiff  excepts  to 
giving  of  instructions  Numbers  10  and  14  given  by  the  Coui*t 
of  its  own  motion  separately  and  severally,  and  for  refusing 
to  give  instructions  numbers  12  &  13  requested  by  the  plain- 
tiff." It  will  be  obsen'ed  that  the  instructions  are  not 
brought  into  the  record  by  a  bill  of  exceptions  as  provided 
by  §660  Burns  1908,  §629  R.  S.  1881.  They  are  not  made  a 
part  of  the  record  in  accordance  with  the  provisions  of 
§§558,  559,  560  Burns  1908,  §§533,  534,  535  R.  S.  1881.  See 
Petrie  v.  Ludtvig  (1908),  41  Ind.  App.  310,  83  N.  E.  770; 
Malott  V.  Hawkins  (1902),  159  Ind.  127, 138,  63  N.  E.  3og'. 
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Oglebay  v.  Tippecanoe  Loan,  etc.,  Co,  (1908),  41  Ind.  App. 
481,  82  N.  E.  494.     They  are  not  properly  in  the 

3.  record  under  the  provisions  of  §561  Burns  1908,  Acts 
1907  p.  652,  because  they  are  not  authenticated  by 

the  signature  of  the  judge,  as  required  by  the  provisions  of 
this  section.  Strong  v.  Ross  (1905),  36  Ind.  App.  174,  75 
N.  E.  291 'y  Cleveland,  etc.,  B.  Co.  v.  Powers  (1909),  173  Ind. 
105,  88  N.  E.  1073,  89  N.  E.  485 ;  Fowler  v.  Fort  \yayne,  etc., 
Traction  Co.  (1910),  45  Ind.  App.  441,  91  N.  E.  47;  Wise- 
man  v.  Oouldslerry  (1910),  45  Ind.  App.  677,  91  N.  E.  616; 
Indianapolis,  etc,  R,  Co.  v.  Ragan  (1909),  171  Ind.  569,  86 
N.  E.  966 ;  JTo^mtVe  v.  O'Brien  (1909),  44  Ind.  App.  694,  90 
N.  E.  33;  Delaware,  etc.,  Tel.  Co.  v.  Fiske  (1907),  40  Ind. 
App.  348,  81  N.  E.  1110;  Supreme  Tent,  etc.,  v.  Ethridge 
(1909),  43  Ind.  App.  475,  87  N.  E.  1049 ;  Inland  Steel  Go.  v. 
SnUth  (1907),  168  Ind.  245,  80  N.  E.  538.    They  are 

4.  not  properly  in  the  record  under  the  provisions  of 
§691  Burns  1908,  §650  R.  S.  1881,  because  the  record 

fails  to  disclose  an  order  of  court  that  the  instructions  be 
made  a  part  of  the  record.  Tell  City  Canning  Co.  v.  Wilbur 
(1910),  46  Ind.  App.  550,  93  N.  E.  174;  Close  v.  Pittsburgh, 
etc.,  B.  Co.  (1898),  150  Ind.  560,  50  N.  E.  560;  Russ  v.  Russ 
(1895),  142  Ind.  471,  474,  41  N.  E.  941 ;  Town  of  Fredericks- 
burg V.  Wilcoxen  (1902),  158  Ind.  359,  63  N.  E.  566;  Board, 
etc.,  V.  Gibson  (1902),  158  Ind.  471,  63  N.  E.  982;  Pennsyl- 
vania Co.  V.  Ebaugh  (1899),  152  Ind.  531,  53  N.  E.  763. 

It  is  very  doubtful  if  proper  exceptions  were  taken  and 
saved  as  to  the  giving  of  any  instructions  by  the  court  on  its 
own  motion,  or  the  refusal  to  give  those  tendered  by  appel- 
lant, but  it  is  unnecessary  to  decide  that  question. 

It  follows  that  the  judgment  of  the  lower  court  must  be 
affirmed. 

Note.— Reported  in  101  N.  E.  20.  See.  also,  under  (1)  3  Cyc. 
166;  (2)  3  Cyc.  28, 170;  (3y  4)  3  Cyc.  Anno.  28— New. 
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Seigmund  v.  Tyner  et  al. 

[No.  8,352.    Filed  March  5,  1913.] 

1.  Appeal. — Briefs. — Waiver  of  Error. — Questions  as  to  alleged 
errors  in  the  admission  and  exclusion  of  testimony  are  waived  by 
appellant's  failure  to  discuss  them  in  his  brief,  or  to  cite  author- 
ity in  support  thereof,    p.  583. 

2.  Appeal. — Review, — Object  ion  to  Evidence. — Waiver.— Questions 
as  to  alleged  error  in  the  admission  and  exclusion  of  testimony 
art  waived  by  a  failure  to  state  specific  objections,    p.  583. 

3.  Limitation  of  Actions. — Accrual  of  Cause  of  Action. — Injury  to 
Property. — Statutes. — ^An  action  for  injury  by  the  overflow  of 
real  property  is  barred  by  the  six  years*  statute  of  limitations, 
§204  Bums  1908,  §292  R.  S.  1881,  where  the  acte  which  produced 
the  overflow  occurred  more  than  six  years  before  the  bringing  of 
the  action,  although  the  injuries  are  alleged  to  have  been  suffered 
within  such  six  year  period,    p.  584. 

4.  Appeal. — Review. — Harmless  Error. — Rulings  on  Demurrers  to 
Anstcers  Pleading  Statute  of  Limitations. — ^Where  a  cause  of 
action  was  barred  by  the  six  years'  statute  of  limitations,  §204 
Burns  1908,  §292  R.  S.  1881,  which  was  pleaded,  the  action  of  the 
court  in  overruling  demurrers  to  paragraphs  of  answer  pleading 
the  other  statutes  of  limitations  was  harmless,    p.  584. 

5.  Waters  and  Watercoubses. — Drainage  of  Surface  Water. — An- 
swer Showing  Easement  hy  Prescription. — Sufficiency. — ^In  an  ac- 
tion for  injury  to  land  by  the  drainage  of  surface  water  thereon, 
an  answer  showing  an  open,  notorious,  exclusive  and  adverse 
]x>Bsession  and  use  of  the  drains  complained  of  for  thirty  years, 
with  the  right  to  flow  water  through  the  same  across  plaintiff's 
land  during  all  that  time,  is  sufilcient  as  an  answer  showing  an 
easement  by  prescription,    p.  585. 

6.  Waters  and  Watercourses. — Drainage  of  Surface  Water. — 
Rights  of  Purchaser  With  Notice. — In  an  action  for  damages  in 
overflowing  plaintiff's  land,  the  fact  that  defendant's  drains  were 
constructed  and  in  use  by  and  with  the  consent  of  all  the  owners 
of  the  lands  affected,  long  before  plaintiff  purchased  his  real 
estate,  and  that  he  purchased  with  full  knowledge  of  such  fact 
and  of  defendant's  easement  or  right  to  flow  water  across  such 
land,  constitutes  a  good  defense,    p.  585. 

7.  Waters  and  Watercourses. — Overflowing  Land. — Actions. — 
Evidence. — Sufficiency. — In  an  action  for  damages  in  overflovring 
plalntifTs  land,  evidence  showing  that  from  time  immeraoTlft^ 
water  collected  in  small^  well-defined,  branch  streams  on  d^t^y]^^- 
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aDt*8  land  and  was  carried  over  a  portion  of  plalntifTs  land  and 
emptied  into  an  ancient  natural  watercourse  flowing  through  said 
land,  that  defendant  placed  certain  tile  ditches  which  empty  into 
said  branch  streams  on  his  land,  and  that  no  more  water  was 
emptied  into  said  branch  streams  and  carried  <yver  plaintiffs  land 
into  said  watercourse  than  formerly  resulted  from  the  natural 
drainage  of  the  land,  is  sufilcient  to  8Uf^)ort  a  finding  and  Judg- 
ment for  defendant    p.  586. 

From  Wabash  Circuit  Court;  A.  H,  Flummer^  Judge. 

Action  by  Christopher  H.  Seigmund  against  John  S.  Ty- 
ner and  others.  From  a  judgment  for  defendants^  the  plain- 
tiff appeals.    Affirmed. 

D.  F.  Brooks,  for  appellant. 

Warren  0.  Sayre  and  Nelson  G,  Hunter,  for  appellees. 

Felt,  P.  J. — This  suit  was  brought  by  appellant  against 
appellees,  to  recover  damages  for  collecting  water  on  their 
real  estate  and  casting  it  on  the  land  of  appellant,  and  to 
enjoin  the  continued  use  of  certain  drains. 

The  complaint  alleges,  in  substance,  that  appellant  was, 
and  had  been  for  more  than  five  years  previous  to  the  com- 
mencement of  this  suit,  the  owner  of  the  southwest  quarter 
of  a  certain  section  of  land  in  Wabash  county,  and  that  appel- 
lees were  the  owners  of  real  estate  in  said  section,  lying  to 
the  north  and  east  of  his  said  real  estate ;  that  appellees  con- 
structed many  tile  drains  on  their  lands,  by  means  of  which 
they  collected  water  on  said  lands  and  cast  it  upon  the  land 
of  appellant  in  unusual  and  large  quantities,  thereby  wash- 
ing away  the  soil,  overflowing  said  lands,  and  damaging 
crops  thereon;  that  by  collecting  water,  as  aforesaid,  and 
throwing  it  upon  appellant's  land,  the  grass  and  crops  on  his 
land  have  been  damaged  in  the  sum  of  $1,000,  as  shown  by 
bill  of  particulars,  which  is  as  follows : 

''Exhibit  A. 

Overflowing  10  acres  of  grass  years  1906,-7,-8,-9.-$200.00 
Washing  away  of  soil  over-flowing  land  by  perco- 
lation, 500,00'' 
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■  If  ' 

To  this  complaint  appellees  filed  answer  in  six  paragraphs, 
the  first  of  which  is  a  general  denial.  The  substance  of  the 
second  is  that  for  more  than  thirty  years  appellees  and  their 
grantors  have  been  in  open,  notorious,  exclusive  and  adverse 
possession  of  the  drains  complained  of  in  appellant's  com- 
plaint, with  the*  right  to  fiow  water  through  the  same  onto 
appellant's  land.  The  third;  fourth  and  fifth  paragraphs 
set  up  respectively  the  six,  fifteen,  and  twenty  years*  stat- 
ute of  limitations. 

Appellant  demurred  separately  and  severally  to  each  of 
said  paragraphs  of  answer  except  the  first,  on  the  ground 
that  neither  paragraph  states  facts  sufficient  to  constitute  a 
defense  to  the  cause  of  action  stated  in  his  complaint.  Each 
of  said  demurrers  was  overruled,  and  appellant  duly  ex- 
cepted. Appellant  replied  by  general  denial  to  each  of 
said  paragraphs  of  answer  except  the  first.  Errors  are  as- 
signed on  the  overruling  of  the  demurrer  to  each  of  said 
several  paragraphs  of  answer,  and  the  overruling  of  appel- 
lant's motion  for  a  new  trial. 

The  motion  for  a  new  trial  alleges  that  the  decision 

1.  of  the  court  is  contrary  to  law  and  is  not  sustained 
by  sufficient  evidence;  also  a  number  of  errors  in 
the  admission  and  exclusion  of  certain  testimony,  but 

2.  these  questions  are  waived  by  failure  of  appellant  to 
discuss  them  in  his  brief  or  to  cite  authority  in  sup- 
port thereof;  also  for  the  reason  that  appellant  has  stated 
no  specific  objections  to  the  admission  of  any  of  such  testi- 
mony. Furthermore,  in  the  discussion  of  the  motion  for  a 
new  trial,  appellant  confines  himself  exclusively  to  the  as- 
signment that  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence. 

The  undisputed  facts  show  that  appellant's  real  estate  is 
bounded  on  the  north  by  a  highway  known  as  Dova  Pike^ 
that  about  fifteen  or  twenty  rods  south  of  said  highway  and 
running  practically  parallel  with  the  same,  there  is  a  stnatt 
creek  known  as  Boss  Run  which  crosses  appellant's  laix^  ^^d 
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going  west  therefrom  empties  into  Wabash  river;  that  said 
stream  iH  an  ancient  and  natural  watercourse,  and  is  much 
lower  than  the  land  in  that  vicinity ;  that  the  lands  of  appel- 
lees, on  which  the  ditches  complained  of  are  situate,  lie 
north  and  northeast  of  appellant's  land  and  north  of  Boss 
Bun;  that  said  highway  is  from  six  to  ten  feet  higher  than 
the  ordinary  level  of  said  creek;  that  the  land  to  the  north, 
and  east  of  appellant's  land  slopes  toward  the  creek;  that 
the  water  which  falls  on  said  lands  has  always  passed  over 
the  same  and  through  well-defined  channels,  or  small  branch, 
streams,  which  cross  said  highway  and  empty  into  said  Boss 
Bun ;  that  the  ditches  complained  of  are  tile  drains  on  ap- 
pellees'  lands,  which  empty  into  said  open  ditches,  or  natural 
channels  of  water,  on  the  land  of  appellees,  and  do  not  pasa 
over  or  upon  appellant's  land;  that  prior  to  the  building  of 
such  turnpike,  wooden  culverts  were  built  across  the  road 
through  which  said  natural  drains  carried  the  water  across 
appellant's  land  to  Boss  Bun;  that  said  turnpike  was  built 
about  thirty  years  ago  by  public  authority,  and  stone  cul- 
verts were  built  in  the  place  of  the  old  wooden  culverts,  and 
have  been  in  continuous  use  since  that  time  for  the  purposes 
aforesaid. 

Appellant's  suit  is  to  recover  damages  for  injuries 

3.  to  his  property  alleged  to  have  occurred  in  the  years 
1906,  1907,  1908  and  1909.  By  the  third  clause  of 
§294  Burns  1908,  §292  B.  S.  1881,  injuries  to  prop- 

4.  erty  are  barred  by  the  six  years'  statute  of  limitations. 
Appellant's  cause  of  action  arose,  if  at  all,  at  the  time 

the  damage  occurred  for  which  the  action  is  brought,  and 
such  right  of  action  is  barred  by  the  six  years'  statute  of 
limitations.  The  rulings  on  the  other  paragraphs  of  answer 
pleading  the  other  statutes  could  not  therefore  harm  appel- 
lant in  any  view  of  their  sufficiency  or  application.  Sher- 
lock V.  Louisville,  etc.,  B.  Co.  (1888),  115  Ind.  22,  38,  17 
N.  E.  171;  Kelly  v.  Pittsburgh,  etc.,  B.  Co.  (1902),  28  Ind. 
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App.  457,  463,  63  N.  B.  233,  91  Am.  St.  134;  Pickett  v. 
Toledo,  etc.,  R.  Co.  (1892),  131  Ind.  562,  31  N.  E.  200; 
SotUhern  Ind.  B.  Co.  v.  Brown  (1903),  30  Ind.  App.  684,  66 
N.  B.  915;  Porter  v.  Midland  B.  Co.  (1890),  125  Ind.  476, 
478,  25  N.  B.  556;  City  of  Lebanon  v.  Tvoiford  (1895),  13 
Ind.  App.  384,  386,  41  N.  B.  844. 

The  court  did  not  err  in  overruling  the  separate  de- 
murrers to  each  of  the  several  paragraphs  of  answer  setting 
up  respectively  the  six,  fifteen  and  twenty  years'  statute  of 
limitations. 

The  second  paragraph  of  answer  is  sufficient,  for  it  shows 

an  open,  notorious,  exclusive  and  adverse  possession  and 

use  of  the  draius  complained  of  for  thirty  years,  with 

5.  the  right  to  flow  water  through  the  same  across  ap- 
pellant's land  during  all  that  time.    Proof  of  such 

facts  would  show  an  easement  by  prescription.  McCardle  v. 
Barricklow  (1879),  68  Ind.  356;  Parish  v.  Kaspare  (1887), 
109  Ind.  586,  10  N.  B.  109 ;  Davis  v.  Cleveland,  etc.,  B.  Co. 
(1894),  140  Ind.  468,  470,  39  N.  B.  495;  Cleveland,  etc.,  B. 
Co.  V.  Ruddiest  on  (1899),  21  Ind.  App.  621,  628,  52  N.  E. 
1008,  69  Am.  St.  385;  Connor  v.  Woodfill  (1890),  126  Ind. 
85,  87,  25  N.  B.  876,  22  Am.  St.  568;  Pyott  v.  State  (1908), 
170  Ind.  118,  121,  83  N.  B,  737. 

Appellant  has  pointed  out  no  objection  to  the  sixth  para- 
graph of  answer.     Its  averments  show  that  said  drains  were 
constructed  and  in  use  by  and  with  the  consent  of 

6.  all  the  owners  of  said  lands  long  before  appellant  pur- 
chased his  real  estate;  that  he  purchased  with  full 

knowledge  of  the  same  and  of  appellee's  easement,  or  right 
to  flow  water  across  his  said  lands.  Under  the  authorities 
the  answer  states  a  good  defense  to  appellant's  complaint. 
Boss  V.  Thompson  (1881),  78  Ind.  90;  Parish  v.  Kaspare, 
supra;  Joseph  v.  Wild  (1896),  146  Ind.  249,  253,  45  N.  E. 
i67 ;  McAlUster  v.  Henderson  (1893),  134  Ind.  453,  34  N.  E. 
22L 
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Appellant  insisto  that  the  evidence  is  not  sufficient  to  sup- 
port the  judgment  and  that  his  motion  for  a  new  trial  should 
be  sustained.    The  evidence,  practically  vdthout  dis- 

7.  pute,  shows  that  Ross  Run  is  an  ancient  and  natural 
watercourse,  and  that  the  water  from  appellees'  lands 
naturally  flows  toward  it,  and  has  from  time  immemorial 
collected  in  small,  well-defined  branch  streams,  made  by  the 
action  of  the  water,  and  through  them  reached  and  emptied 
into  Ross  Run,  after  crossing  the  highway -under  said  cul- 
verts. No  new  channel  has  been  made  on  or  across  appel- 
lant's land,  and  the  water  from  appellees'  lands  now,  as 
formerly,  passes  through  natural  channels  across  appellant's 
lands  to  Ross.  Run.  Certain  tile  ditches  have  been  con- 
structed on  the  lands  of  appellees  and  empty  into  said 
branch  streams  on  the  lands  of  appellees.  Appellant  claims 
that  these  tile  drains  collect  more  water  and  precipitate  it 
in  shorter  time  than  resulted  from  the  natural  drainage  be- 
fore the  tile  ditches  were  constructed.  There  is  evidence 
tending  to  prove  that  before  the  tile  drains  were  constructed, 
Ross  Run  carried  a  greater  volume  of  water  than  it  has 
since  the  tile  drains  have  been  in  operation;  that  some  of 
the  tile  ditches  on  appellees'  lands  drain  a  pond,  that  waa 
the  source  of  Ross  Run,  into  another  channel  and  away 
from  appellant's  lands. 

There  was  ample  evidence  from  which  the  court  could 
find  that  no  more  water  came  into  said  channels  and  reached 
Ross  Run  through  appellant's  lands  since  the  tile  drains  com- 
plained of  were  constructed  than  formerly  resulted  from  the 
natural  drainage  of  the  land,  and  that  the  construction  and 
operation  of  said  tile  drains  on  the  lands  of  appellees  have 
not  materially  changed  the  volume  or  flow  of  water  across 
appellant's  lands,  nor  in  anyway  damaged  him.  Such  a 
finding  shows  no  liability.  Wharton  v.  Stevens  (1891),  84 
Iowa  107,  50  N.  W.  562, 15  L.  R.  A.  630,  635,  35  Am.  St.  296. 
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There  is  evidence  supporting  the  finding  and  judgment  of 
the  trial  court,  and  no  error  is  shown  harmful  to  appellant. 
Judgment  affirmed. 

Note.— Reported  in  101  N.  B.  20.  See,  also,  under  (1)  3  Cyc. 
388;  (2)  38  Cyc.  1393;  (3)  25  Cyc.  1142. 1145;  (4)  31  Cyc.  358;  (6) 
40  Cyc.  649,  653;  (6)  40  Qyc.  649;  (7)  40  Cyc.  653.  As  to  waiver 
of  appeal,  expressly  or  as  implied  from  acts  or  omissions,  see  13 
Am.  Dec.  546.  As  to  prescriptive  title  to  water,  see  93  Am.  St  712. 
As  to  right  of,  and  liability  for  injuring  others'  property  by  flowage, 
see  57  Am.  Dec.  684.  On  the  question  of  the  right  to  drain  surface 
water  into  watercourse,  see  24  L.  R.  A.  (N.  S.)  908. 


Barber  Asphalt  Paving  Company  v:  City  of 

Indianapolis. 

[No.  7,786.    Filed  March  5,  1913.] 

1.  Municipal  Corpobations. — PuhlUs  Improvements, — CwiiraeU, — 
Guaranties  of  Work  and  Stipulations  for  Repairs. — Where  a  con- 
tract for  street  improvement  provided  that  the  work  should  be 
done  in  such  substantial  manner  that  no  repairs  would  be  re- 
quired for  a  period  of  nine  years,  that  if  such  repairs  became 
necessary  the  contractor  would  make  good  any  damage  to  the 
work  or  any  defect  In  the  workmanship,  materials,  or  condition 
of  the  work,  which  made  such  repairs  necessary,  that  he  would 
keep  the  work  *lu  good  repair  during  that  time,  and  make  all 
repairs  as  directed,  etc.,  that  the  guaranty  should  cover  all 
repairs  growing  out  of  the  imperfection  or  unsultability  of  ma- 
terials or  composition,  too  great  or  too  little  moisture,  defects  In 
workmanship,  extremes  of  heat  or  cold  and  other  effects  of 
climate,  holes  or  cracks  In  the  pavement,  etc. ;  and  that  at  the 
end  of  the  guaranty  period  the  pavement  should  be  In  good  con- 
dition, present  a  surface  so  true  and  even  that  it  would  In  no  way 
be  an  obstruction  to  travel,  and  have  such  drainage  that  water 
could  stand  in  no  place  to  a  greater  depth  than  a  quarter  of  an 
Inch,  such  provisions  are  more  than  a  guaranty  against  defects 
resulting  from  improper  workmanship  or  unsuitable  materials, 
and  amount  to  a  guaranty  that  the  workmanship  and  materials 
which  entered  Into  the  work  were  of  such  character  that  the 
street  would  withstand  all  the  usual  and  necessary  uses  of  travel 
for  a  period  of  nine  years,    pp.  593, 595. 

2.  Contracts. — Pleading. — Breach  of  Warranty. — ^A  breach  of  war- 
ranty, pleaded  as  a  cause  of  action  or  defense,  must,  to  be  ^ood 
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upon  demurrer,  aver  the  character  and  extent  of  the  warranty, 
and  the  nature  and  particulars  of  the  breach,    p.  595. 

8.  Municipal  Cobpobationb — Public  Improvements, — Contracts, — 
Guaranties  of  Work  and  Stipulations  for  Repairs. — Breach, — 
Complaint. — Where  a  street  paving  contract  required  that  all 
repairs  resulting  from  causes  incident  to  the  use  of  the  street  for 
public  travel  should  be  made  by  the  contractor,  a  c<Mnplaint/ln  an 
action  to  recover  the  cost  of  repairs  made  by  the  city,  alleging 
that  the  wearing  surface  coimnenced  to  roll  and  wave  and  in 
many  places  the  vehicles  using  said  pavement  In  the  ordinary 
course  of  travel  ait  through  the  wearing  surface  and  the  con- 
crete into  the  sub-grade  of  the  street,  that  the  pavement  became 
deteriorated  and  so  badly  worn  that  it  could  not  be  satisfactorily 
patched,  and  that  in  order  to  put  it  in  good  repair  as  contem- 
plated in  the  contract,  etc.,  it  was  necessary  entirely  to  recon- 
struct and  relay  all  the  i>ortion  of  the  wearing  surface  above  the 
concrete  base,  and  in  some  places  to  repair  the  concrete  base, 
shows  that  the  defects  were  the  result  of  breaches  of  defendant's 
guaranty  contained  in  the  contract  sued  on,  and  was  soffid^it. 
p.  598. 

4.  Municipal  Corporations. — PuWc  Improvements. — Contracts. — 
Ouaranties  of  Work  and  Stipulations  for  Repairs. — Breach. — Evi- 
dence.— Sufficiency. — <In  an  action  by  a  city  against  a  contractor 
for  the  cost  of  street  repairs  rendered  necessary  within  the  guar- 
anty period,  although  there  was  evidence  that  such  repairs  were 
made  necessary  by  the  loss  of  lateral  supix^rt  due  to  the  delay  of 
a  street  car  company  In  paving  its  portion  of  the  street  after  the 
excavation  therefor  had  been  made,  the  decision  for  plalntilf  was 
sustained  by  sufficient  evidence  and  cannot  be  said  to  be  con- 
trary to  law,  where  there  was  evidence  that  the  repairs  were 
made  necessary  by  the  use  of  defective  material  and  improper 
lateral  su|>TX)rt  by  the  contractor  and  which  tended  to  support 
all  the  material  averments  of  the  complaint    p.  599. 

.").  Municipal  Corporations — Pvhlic  Improvements. — Contracts. — 
Ouaranties  of  Work  and  Stipulations  for  Repairs. — yotice  to  Re- 
pair,— I'nder  a  contract  for  street  paving  in  which  the  work  was 
warranted  for  a  certain  period,  and  by  which  the  character  and 
extent  of  the  repairs  were  left  to  the  board  of  public  works,  and 
the  repairs  were  to  be  made  to  its  satisfaction,  where  the  notice 
to  repair  was  given  pursuant  to  a  resolution  and  order  of  the 
board,  and  gave  complete  information  of  the  action  of  such  boartl 
the  fact  that  such  notice  required  the  complete  resurfacing  of  the 
street,  which  was  unnecessary,  will  not  relieve  the  contractor 
from  liability  for  the  cost  of  repairs  made  by  the  city  on  his  fail- 
ure to  make  thenu    p.  002.  - 
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6.  Municipal  Cobpobatioks. — Public  Improvements, — Contracts. — 
Guaranties  of  Work  and  Stipulations  for  Repairs, — Retention  of 
Quarunty  Fund  After  Judgment  for  Repairs  Made. — ^Where  by  a 
contract  for  street  paving,  the  contractor  warranted  the  work  and 
agreed  to  make  such  repairs  as  should  become  necessary,  and  the 
city  was  authorized  to  retain  a  portion  of  the  contract  price  as  a 
rei)air  guaranty  fund,  a  recovery  by  the  city  of  the  cost  of  resur- 
facing a  portion  of  the  street  does  not  prevent  it  from  holding  the 
balance  of  the  fund  as  a  guaranty  for  the  repair  of  other  portions 
of  the  street  until  the  end  of  the  guaranty  period,    p.  602. 

Prom  Superior  Court  of  Marion  County  (77,834) ;  John 
L.  McMaster,  Judge. 

Action  by  the  City  of  Indianapolis  against  the  Barber 
Asphalt  Paving  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Affirmed. 

Morris  M.  TownUy,  Dwvid  B.  Oarni  and  George  H.  Peaki, 
for  appellant. 

Joseph  B.  KecUing,  Merle  N.  A.  Walker  and  Newton  J. 
McOuire,  for  appellee. 

HoTTEL,  J. — On  October  23,  1905,  appellee,  City  of  In- 
dianapolis, through  its  board  of  public  works,  adopted  a 
preliminary  resolution  for  the  improvement  of  a  part  of  one 
of  its  streets  known  as  West  Michigan  street.  Other  pre- 
liminary and  necessary  steps  were  taken  by  such  board  lead- 
ing up  to  the  confirmation  of  the  original  resolution  for 
such  improvement.  The  notice  required  in  such  cases,  in- 
viting bids  for  the  proposed  improvement,  was  given,  and 
the  contract  therefor  was  awarded  appellant,  May  21,  1906. 

Pursuant  to  such  award,  appellant  and  appellee  on  May 
23,  1906,  entered  into  a  written  contract,  whereby  appellant, 
for  approximately  $58,000,  agreed  to  improve  said  street 
with  Trinidad  Pitch  Lake  Asphalt  according  to  the  plans 
and  specifications  adopted  by  said  board  of  public  works* 
Appellant  completed  said  improvement,  and  procured  an 
acceptance  thereof  by  said  board  of  public  works.  About 
six  months  later  defects,  ruts  and  holes  appeared  in  a  por- 
tion of  that  part  of  the  street  so  improved,  and  the  eondi- 
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tion  thereof  was  such  that  said  board  of  public  works,  by  a 
resolution  to  that  effect,  ordered  a  resurfacing  of  said  part 
of  said  street,  and  other  repairs  thereon,  and  that  notice  of 
the  action  of  such  board  be  given  to  appellant  After  receiv- 
ing such  notice,  appellant  failed  and  refused  to  make  such 
repairs,  whereupon  they  were  made  by  appellee. 

This  is  an  action  by  appellee  to  recover  on  its  said  oon- 
tract  for  such  repairs.  The  complaint  sets  out  in  detail  the 
various  steps  taken  by  the  board  of  works  in  connection  with 
said  improvement  leading  up  to  the  letting  of  the  contract 
to  appellant,  and  avers  the  execution  of  said  contract,  a  copy 
of  which,  together  with  a  copy  of  the  plans  and  specifica- 
tions^ is  filed  with  and  made  part  of  such  complaint 

It  then  avers  the  completion  of  the  work  within  the  time 
provided  by  the  contract,  the  acceptance  thereof  by  such, 
board  of  public  works,  the  adoption  of  the  preliminary- 
assessment  roll  on  April  12,  1907,  and  the  adoption  of  the 
final  assessment  roll  on  May  6,  1907,  and  that  within  about 
six  months  after  such  completion  and  acceptance  of  said 
improvement,  it  became  so  out  of  repair  and  in  such  condi- 
tion that  appellee,  by  its  board  of  public  works,  determined 
that  a  resurfacing  of  the  street  was  necessary,  and  served 
notice  on  appellant  to  make  such  repairs;  that  appellant 
failed  and  refused  to  make  such  repairs  or  any  part  thereof; 
that  appellee  resurfaced  the  part  of  the  street  in  question  at 
a  cost  to  it  of  $10,763.83.  Facts  showing  that  appellant  is 
entitled  to  a  credit  on  account  of  material  furnished  appel- 
lee, and  on  account  of  certain  bonds  held  and  sold  by  ap- 
pellee under  said  contract,  are  averred,  and  judgment  asked 
for  a  balance  still  due  of  $865.51.  A  demurrer  to  this  com- 
plaint for  want  of  facts  was  overruled  and  exceptions  saved 
by  appellant. 

Appellant  filed  a  cross-complaint  in  two  paragraphs^  by 
the  first  of  which  it  is  sought  to  recover  the  sum  of  $5,811.60, 
with  interest,  for  asphalt  sold  by  appellant  to  appellee,  and 
by  the  second  paragraph  it  sought  to  recover  the  sum  of 
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$4,086.72,  on  an  implied  contract  to  pay  for  certain  bonds 
of  appellants^  wrongfully  converted  by  the  appellee.  These 
items  were  the  same  as  those  set  out  in  the  complaint  and 
admitted  to  be  proper  credits  against  the  total  cost  of  re- 
pairs made  by  appellee. 

Appellant  filed  an  answer  to  the  complaint  in  two  para- 
graphs, the  first  being  a  general  denial  The  second  para- 
graph of  answer  admits  the  execution  of  the  contract  sued 
on,  and  sets  out  in  detail  the  character  of  the  improvement 
required  to  be  made  thereunder,  the  materials  used  therein 
and  the  manner  of  construction.  The  substance  and  effect 
of  these  averments  in  brief  are  that  the  asphalt  surface  re- 
quired  by  such  contract  is  of  a  semi-fluid  nature,  with  a 
tendency  to  spread  in  warm  weather,  and  requires  a  lateral 
support  to  prevent  its  displacement;  that  the  binder  course 
under  such  asphalt  surface  is  porous  in  character,  and  read- 
ily admits  the  infiltration  of  water  where  the  conditions  are 
favorable,  and  that  such  infiltration  tends  to  disintegrate 
and  break  up  the  pavement.  It  is  then  averred  that  the 
street  to  be  improved  under  said  contract  was  occupied  by 
the  Indianapolis  Traction  and  Terminal  Company ;  that  un- 
der its  franchise  with  the  city  it  was  the  duty  of  such  trac- 
tion 'company  to  improve  its  portion  of  said  street  lying  be^ 
tween  its  rails  and  for  eighteen  inches  on  the  outside  thereof, 
and  to  proceed  with  such  improvement  at  the  same  time  ap- 
pellant was  proceeding  with  its  improvement ;  that  appellant 
finished  its  portion  of  the  improvement  in  1906;  that  the 
traction  company  excavated  the  portion  of  street  to  be  im- 
proved by  it  in  the  fall  of  1906,  and  abandoned  the  work  of 
construction,  leaving  the  excavation  in  the  center  of  said 
street  until  the  summer  or  fall  of  1907 ;  that  appellee  took 
no  steps  to  compel  the  traction  company  to  proceed  with 
said  improvement ;  that  the  absence  of  the  pavement  which 
should  have  been  put  in  by  the  street-car  company  made  it 
necessary  for  appellant  to  construct  a  temporary  lateral 
support  for  the  improvement  made  by  it ;  that  for  thia  r)ur- 
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pose  appellant  placed  oak  headers  along  the  edge  of  its 
pavement  and  adjacent  to  the  excavation  made  by  the  street^ 
car  company ;  that  afterwards  the  street-car  company,  with- 
out appellant's  knowledge,  removed  said  headers,  leaving 
the  edge  of  the  pavement  adjacent  to  said  excavation  unpro- 
tected during  the  following  winter  and  summer ;  that  such 
excavation  was  full  of  water,  which  permeated  appellant's 
pavement  and  caused  it  to  become  thoroughly  watersoaked, 
with  the  result  that  the  defects  appeared  therein  which  made 
necessary  the  repairs  made  by  appellee  on  said  improvement, 
for  which  the  recovery  herein  is  sought ;  that  by  reason  of  the 
foregoing  facts  appellant  is  not  liable  under  its  provision 
of  guarantee  for  said  repairs. 

Appellee  filed  a  reply  in  denial  to  the  special  paragraph 
of  answer.  The  cause  was  tried  by  the  court  without  a  jury. 
The  court  rendered  judgment  for  appellee  on  its  complaint 
in  the  sum  of  $2,000,  and  for  appellant  on  its  first  paragraph 
of  cross-complaint  in  the  sum  of  $6,291.05,  and  on  the  second 
paragraph  of  cross-complaint  in  the  sum  of  $4,236.89.  It 
was  adjudged  that  the  $2,000  recoverable  by  appellee  should 
be  deducted  from  the  $4,236.89  recoverable  by  appellant  on 
its  second  paragraph  of  cross-complaint,  and  that  the  balance 
of  such  sum  recoverable  by  appellant  on  its  second  para- 
graph of  cross-complaint,  namely  the  sum  of  $2,236.89 
should  be  retained  by  appellant  and  invested  in  municipal 
bonds  to  be  held  by  appellee  as  collateral  to  secure  the  faith- 
ful performance  of  the  remaining  portion  of  appellant's 
warranty  obligations.  A  motion  for  a  new  trial  was  over- 
ruled and  exceptions  properly  saved  by  appellant. 

Appellant  moved  to  modify  the  judgment  by  striking  out 
that  portion  thereof  which  authorized  appellee  to  retain  the 
said  sum  of  $2,236.89,  and  to  invest  the  same  in  bonds,  etc. 
The  errors  assigned  and  relied  on  are  as  follows:  (1)  The 
overruling  of  appellant's  demurrer  to  the  complaint.  (2) 
The  overruling  of  appellant's  motion  for  new  trial.  (3) 
The  overruling  of  appellant's  motion  to  modify  the  judg- 
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mentw  In  support  of  its  contention  that  the  trial  court 
erred  in  its  ruling  on  the  demurrer  to  the  complaint,  ap- 
pellant insists,  in  effect^  that  the  provision  in  the  contract 
for  the  improvement  of  the  street  in  question,  which  obli- 
gated appellant  to  repair  for  a  period  of  nine  years,  was  in 
the  nature  of  a  warranty,  by  which  appellant  agreed  to  war- 
rant the  pavement  for  said  period  against  defects  resulting 
from  improper  workmanship  or  imperfect  or  unsuitable  ma- 
terials, and  that  appellant,  by  said  contract,  was  not  ob- 
ligated to  make  general  repairs  for  said  period;  that  such 
being  the  eflfect  of  the  contract,  the  burden  was  on  appel- 
lant to  allege  and  prove  the  specific  facts  constituting  the 
breach  of  warranty  relied  on,  and  that  the  complaint  in  this 
case  contains  no  such  averments. 

An  intelligent  presentation  of  the  question  thus 
1.    presented  requires  us  to  set  out  the  guaranty  provi- 
sions of  the  contract  sued  on.    They  are  as  follows: 

"Guarantee:  The  work  shall  be  done  in  such  a  sub- 
stantial manner  that  no  repairs  will  be  required  for  a 
period  of  nine  years  in  the  case  of  asphalt,  •  •  • 
pavements.  •  •  •  Should  repairs  become  necessary, 
however,  during  any  such  period,  then  the  contractor 
will  be  required  to  make  good  any  damage  to  the  work  or 
any  defect  in  the  workmanship,  materials  or  condition  of 
the  work  which  may  have  occurred  during  said  period, 
and  which  made  such  repairs  necessary.  •  •  •  Said 
contractor  shall  keep  such  work  in  good  repair  during 
the  time  of  the  guarantee  period  and  shall  make  all  re- 
pairs at  such  time  as  directed  by  the  Board  of  Public 
Works  or  the  city  engineer.  It  shall  be  the  duty  of  said 
contractor  to  notify  the  Board  of  Public  Works  in  writ- 
ing at  least  thirty  days  prior  to  the  expiration  of  the 
said  guarantee  period  to  inspect  the  work,  and  unless 
the  contractor  shall  furnish  such  notice,  the  obligation 
to  maintain  the  said  work  in  proper  condition  shall  con- 
tinue in  force  until  such  notice  shall  have  been  furnished 
and  for  thirty  days  thereafter,  and  until  such  time  as  the 
contractor  shall  place  said  work  in  proper  condition,  if 
notified  so  to  do  within  the  thirty  days'  period.  It  is 
understood  and  agreed  that  this  guarantee  shall  cover 
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all  repairs  growing  out  of  the  imperfection  or  unsuitar 
bility  of  materials  or  composition,  too  great  or  too  little 
moisture,  all  defects  in  workmanship,  extremes  of  heat 
or  cold  and  all  other  effects  of  climate,  and  shall  cover 
all  other  excessive  deteriorations  more  specifically  de- 
scribed as  follows :  In  case  of  asphalt,  •  •  •  pave- 
ments, any  holes  or  cracks  in  the  same,  and  any  defects 
resulting  from  the  decomposition  of  the  wearing  sur- 
face or  foundation.  The  pavement,  at  the  expiration  of 
the  guarantee  period,  shall  be  in  good  condition,  pre- 
sent a  surface  so  true  and  even  that  it  will  in  no  way 
be  an  obstruction  to  travel,  and  have  drainage  so  per- 
fect that  water  may  collect  in  no  place  to  a  depth  of 
more  than  one  quarter  of  an  inch.    •    *    • 

'OiLarantee  Repair  Fund.' 

•  •  •  The  party  of  the  first  part  hereby  con- 
sents that  the  City  shall  retain,  in  street  improvement 
bonds  of  said  city,  issued  on  account  of  said  improve- 
ment, a  sum  equal  to  twenty  (20)  cents  per  square 
yard  of  pavement  herein  contracted  for,  which  siun 
bhall  be  and  constitute  a  Repair  Quarantee  Fund,  in 
the  hands  of  the  City,  for  the  purpose  of  securing  the 
repair  and  maintenance  of  said  pavement  by  said  party 
of  the  first  part,  to  the  satisfaction  of  the  Board  of 
Public  Works  of  said  city  for  a  period  of  nine  years 
from  the  date  of  the  final  estimate  on  said  work,  and 
that  said  pavement  shall  be  so  left  at  the  expiration  of 
said  period.  Should  the  improvement  bonds  issued  on 
account  of  this  improvement  be  insufficient  to  make  the 
deposit  herein  provided  for,  the  party  of  the  first  part 
shall  deposit  such  other  City  of  Indianapolis  Improve- 
ment Bonds,  in  lieu  thereof,  as  shall  be  satisfactory  to 
the  City  Comptroller.  It  is  hereby  agreed  that  the  face 
value  of  the  bonds  to  be  deposited  shall  at  no  time  dur- 
ing the  guaranty  period,  be  decreased  by  the  contractor 
to  an  amount  less  than  twenty  cents  for  each  square 
yard  of  pavement  contracted  for.  In  the  event  the 
pavement  during  the  guarantee  period  is  being  main- 
tained and  kept  in  repair  by  the  contractor  to  the  sat- 
isfaction of  said  Board  of  Public  Works,  then  the  con- 
tractor shall  be  permitted  to  receive  and  receipt,  from 
time  to  time,  for  all  maturing  interest  coupons,  and  at 
the  end  of  such  guarantee  period,  the  bonds  deposited, 
with  all  unpaid  coupons,  shall  thereupon  be  delivered 
and  turned  over  to  said  first  party  or  assigns:  Pro- 
tided,  however,  That  the  contractor  shall  tmt  receive 
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from  said  Board  of  Public  Works  a  certificate  that  the 
said  pavement  is  in  good  repair  and  condition  to  the 
satisfaction  of  said  Board,  but  not  otherwise.  In  the 
event  the  pavement  during  the  guarantee  period  is  not 
in  good  condition  and  repair  to  the  satisfaction  of  said 
Board,  then  said  Board  shall  retain  all  bonds  and  cou- 
pons (principal  and  interest)  until  said  pavement  is 
so  put  in  repair;  and  if  the  first  party  shall  refuse  or 
neglect  to  put  the  same  in  repair,  to  the  satisfaction  of 
said  Board,  on  proper  written  notice  from  them — said 
notice  to  be  at  least  ten  days — said  Board  may  cause  the 
same  to  be  done  and  collect  all  maturing  bonds  and  cou- 
pons, and  with  the  proceeds  thereof  pay  for  such  repairs 
provided  the  amount  so  collected  be  suflBcient,  if  not,  said 
Board  may  sell  all  or  a  part  of  the  bonds  and  coupons 
deposited  to  guarantee  said  pavement,  and  apply  the 
proceeds  to  the  making  of  said  repairs,  or  such  an 
amount  thereof  as  it  may  deem  necessary,  retaining  the 
remainder  of  said  sum,  if  any,  in  said  Repair  Guarantee 
Fund  for  use  in  future  repairs.  Should  the  cost  of  such 
repairs  made  by  the  order  of  the  Board  of  Public  Works 
exceed  the  amount  collected  on  bonds  retained  as  above, 
the  party  of  the  first  part  shall  be  held  responsible  to 
the  City  of  Indianapolis  for  the  amount  of  such  ex- 
cess and  such  excess  shall  be  collected  by  suit  from  the 
contractor.  The  contractor  failing  to  make  a  satisfac- 
tory deposit  on  bonds,  as  required  in  this  contract,  will 
he  permitted  to  deposit  cash,  in  the  sum  of  twenty  cents 
for  each  square  yard  laid,  subject  to  all  restrictions 

and  conditions  named  above  as  to  the  bond  guarantee.' 
•     •     •     " 

'  *  It  is  a  well  settled  principle  that  a  breach  of  warranty 

pleaded  as  a  cause  of  action  or  defense  must,  to  be  good 

upon  demurrer,  aver  the  character  and  extent  of  the 

2.     warranty,   and  the   nature   and   particulars  of  the 

breach.''    Shirk  v.  Mitchell  (1894),  137  Ind.  185, 188, 

36  N.  E.  850,  and  authorities  cited. 

The  serious  question  in  this  case  is  not,  therefore,  whether 

the  principle  of  law  contended  for  by  appellant  is  correct, 

but  whether  it  should  be  applied  to  a  pleading  of  the 

1.     character  here  involved,  and,  if  applied,  whether  the 

averments  of  the  complaint  substantially  comply  with 

its  requirements. 
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Appellant  relies  on  the  case  of  Shank  v.  Smith  (1901),  157 
Ind.  401,  61  N.  E.  932,  55  L.  R.  A.  564,  in  support  of  its 
contention  that  the  provision  of  the  contract  in  suit  for  the 
repairs  of  the  street  in  question  must  be  construed  sa  a  war- 
ranty rather  than  as  an  obligation  on  the  part  of  appellant 
to  make  general  repaira 

Appellant  further  insists  in  support  of  this  contention 
that  it  is  to  be  presumed  that  appellee  and  appellant  when 
they  entered  into  the  contract  for  the  improvement  of  the 
street  in  question  intended  to  enter  into  a  valid  rather  than 
invalid  contract,  and  that  if  that  construction  of  the  contract 
be  adopted  which  would  obligate  the  contractor  to  make  gen- 
eral repairs  it  would  be  equivalent  to  holding  that  the  con- 
tract was  invalid  when  executed,  because  the  contract  by 
its  terms  provided  that  the  cost  of  the  improvement  was  pay- 
able by  special  assessments,  and  appellee  had  no  power  to 
levy  such  special  assessments  for  street  repairs  as  distin- 
guished from  improvements,  and  that  a  **  special  assessment 
contract  which  included  the  making  of  general  repairs  would 
have  been  unenforceable.'* 

As  supporting  this  contention  appellant  relies  on  the  fol- 
lowing cases:  Shank  v.  Smith,  supra;  Portland  v.  Bitw- 
minous  Pav.  Co,  (1898),  33  Or.  307,  52  Pac.  28,  44  L.  R.  A. 
527,  72  Am.  St.  713;  Boyd  v.  City  of  Milwaukee  (1896),  92 
Wis.  456,  66  N.  W.  603;  Brown  v.  Jenks  (1893),  98  Cal.  10, 
32  Pac-  701;  Alameda  Macadamizing  Co.  v.  Pringle  (1900), 
130  Cal.  226,  62  Pac.  394,  52  L.  R.  A.  264,  80  Am.  St.  124 : 
Excelsior  Pav.  Co.  v.  Leach  (1893),  34  Pac.  (Cal.)  116; 
McAUister  v.  City  of  Tac<ma  (1894),  9  Wash.  272,  37  Pae. 
447;  Verddn  v.  City  of  St.  Louis  (1895),  131  Mo.  26,  33  S. 
W.  480,  36  S.  W.  52 ;  I  Page  &  Jones,  Taxation  by  Assess- 
ment  §516;  Young  v.  City  of  Tacoma  (1903),  31  Wash.  153, 
71  Pac.  742;  City  Council,  etc.,  v.  Barnett  (1907),  149  Ala. 
119,  43  South.  92;  Barfield  v.  Oleason  (1901),  111  Ky.  491, 
63  S.  W.  964;  City  of  Louisville  v.  Selvage  (1889),  106  Ky. 
730,  51  S.  W.  447,  52  S.  W.  809 ;  OasneU  v.  City  of  Louis- 
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ville  (1898),  104  Ky.  201,  46  S.  W.  722;  State,  ex  rel,  v. 
District  Court,  etc.  (1900),  80  Minn.  293,  83  N.  W.  183; 
People,  ex  rel,  v.  Maker  (1890),  9  N.  Y.  Supp.  94,  56  Hun 
81;  Fehler  v.  Oosnell  (1896),  99  Ky.  380,  35  S.  W.  1125; 
City  of  Kansas  City  v.  Hanson  (1898),  8  Kan.  App.  290,  55 
Pae.  513;  Scranton  City  v.  Sturges  (1902),  202  Pa.  St.  182, 
51  Atl.  764;  Bradshaw  v.  City  of  Jamestown  (1908),  109 
N.  Y.  Supp.  618, 125  App.  Div.  86. 

While  there  seems  to  be  some  difference  in  the  wording  of 
the  repair  provisions  of  the  contract  construed  in  the  case 
of  Shank  v.  Smith,  supra,  and  the  wording  of  the  one  here 
involved,  yet,  the  provision  there  in  question  and  construed 
by  the  court  was  so  nearly  identical  with  this  that  we  would 
feel  bound  by  that  construction.  In  so  far  as  that  decision 
holds  that  the  provision  should  not  be  construed  as  an  obli- 
gation to  make  general  repairs,  it  is  supported  by  authority. 
People,  ex  rel,  v.  Featherstonhaugh  (1902),  172  N.  Y.  112, 
64  N.  E.  802,  60  L.  R.  A.  768 ;  McOlynn  v.  City  of  Toledo 
(1901),  22  Ohio  C.  C.  34,  affirmed  Toledo  v.  McGlynn 
(1902),  67  Ohio  St.  498,  67  N.  E.  1103;  Lindsey  v.  Brawner 
(1906),  29  Ky.  Law  Rep.  1236,  97  S.  W.  1;  Barber  Asphalt 
Pav.  Co.  V.  City  of  Loimville  (1906),  123  Ky.  687,  97  S.  W. 
31,  9  L.  R.  A.  (N.  S.),  156  with  notes;  Owemhoro  City  R,  Co. 
V.  Barber  Asphalt  Pav.  Co.  (1908),  107  S.  W.  (Ky.)  244, 
14  L.  R.  A.  (N.  S.),  1217. 

Assuming  then  that  the  provision  in  the  contract  in  suit 
was  one  of  guaranty  or  warranty,  and  not  one  to  repair  gen- 
erally, Are  the  averments  of  the  complaint  sufficient  ? 

The  complaint  in  question  sets  out  the  entire  contract,  in- 
cluding the  guaranty,  and  therefore  meets  the  requirements 
of  the  rule  before  announced,  which  requires  the  pleading  to 
allege  the  nature  and  extent  of  the  warranty,  so  that  the 
only  question  to  be  determined  is  whether  the  averments 
are  sufficient  to  show  a  breach  of  such  warranty. 

The  provision  here  involved,  even  though  construed  as  ^ 
guaranty,  was  more  than  a  guaranty  against  defects  r^gtiVt- 
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ing  from  improper  workmanship  or  unsuitable  materials. 
It  was,  in  effect,  a  guaranty  that  the  materials  and  the  work- 
manship which  entered  into  the  construction  of  such  street 
were  of  such  a  character  that  they  would  withstand  any  and 
all  the  usual  and  necessary  uses  of  travel  to  which  such  street 
might  be  subjected  for  a  period  of  nine  years,  and  at  the  end 
thereof  would  be  '*in  good  condition  and  present  a  surface 
so  true  and  even  that  it  would  be  in  no  way  an  obstruction 
to  travel,  and  have  a  drainage  so  perfect  that  water  would 
collect  in  no  place  to  a  depth  of  more  than  one  quarter  of 
an  inch."  This  provision  contemplated  that  all  holes  and 
defects  of  every  kind  or  character  appearing  in  said  street 
within  said  guaranty  period,  resulting  from  any  and  all 
proper  use  and  travel  of  said  street,  should  be  repaired  and 
made  good  by  appellant  The  guaranty  is  in  effect  a  cove- 
nant obligating  the  appellant  to  make,  within  the  period 
designated,  any  and  all  repairs  resulting  from  any  and  all 
causes  incident  to  the  use  of  the  street  for  public  travel,  and 
covers  all  repairs  except  those  resulting  from  fire,  flood  or 
other  act  of  God  or  some  extraneous  cause  in  noway  con- 
nected with  the  usual  and  proper  use  of  such  street  for  traveL 

This  being  the  effect  and  scope  of  the  guaranty  here  in- 
volved, whether  the  burden  was  on  appellee  to  allege  in  his 
complaint  and  prove  on  the  trial  a  negative,  viz.: 

3.  that  the  defects  in  the  street,  which  necessitated  the 
repairs  sued  for,  were  not  the  result  of  causes  ex- 
traneous to  and  independent  of  its  use  for  travel,  or  whether 
this  was  a  defense  to  be  set  up  and  proved  by  appellant,  may, 
we  think,  be  open  to  serious  question,  but  in  view  of  the 
averments  of  this  complaint  we  need  not  and  do  not  decide 
this  question. 

The  averments  of  this  complaint  in  this  respect  are,  that 
after  the  completion  of  said  work  under  said  contract,  and 
after  the  acceptance  thereof  by  said  board,  the  wearing  sur- 
face of  said  street  pavement  between  Blake  street  on  the 
east  and  the  White  river  on  the  west,  being  about  twelve 
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street  squares,  '^  commenced  to  roll  and  wave  and  in  many 
places  the  vehicles  using  said  pavement  in  the  ordinary 
course  of  travel  on  said  puiUc  street  cut  through  the  wear- 
ing surface  and  the  concrete  into  the  svh-grade  of  said 
street  (our  italics) ;  that  said  pavement  deteriorated  so  badly 
that  by  the  early  spring  of  the  year  1908,  the  same  was  al- 
most entirely  worn  cut  and  was  in  such  condition  that  it 
could  not  satisfactorily  be  patched  and  that  in  order  to  put 
said  pavement  •  •  •  into  good  condition  and  repair  as 
contemplated  and  required  in  said  contract  and  said  plans 
and  specifications  for  the  construction  of  said  pavement  and 
fit  and  suitable  to  be  used  by  the  traveling  public,  it  became 
and  was  necessary  entirely  to  reconstruct  and  relay  all  the 
portion  of  the  wearing  surface  above  the  concrete  base  of 
said  pavement  and  in  some  places  to  repair  and  construct 
portions  and  reconstruct  portions  of  said  concrete  base." 

We  think  it  affirmatively  appears  from  these  averments 
that  the  part  of  the  pavement  resurfaced  by  appellee,  for 
which  this  recovery  is  sought,  was  in  such  condition  before 
it  was  resurfaced  that  it  would  not  and  did  not  withstand 
the  ordinary  travel  thereon,  and  that  the  defects  which 
made  such  resurfacing  necessary  Yrere  such  as  were  con- 
templated by  the  guaranty  provision  in  appellant's  contract. 
The  character  of  the  averments  are  such  that  the  only 
reasonable  inference  deducible  therefrom  is  that  the  defects, 
which  necessitated  the  repairs  sued  for,  were  the  result  of 
breaches  of  appellant's  guaranty  contained  in  the  contract 
sued  on  and  set  out  and  made  part  of  the  complaint. 

The  complaint  in  the  respect  indicated  is  clearly  sufficient 
under  the  recent  holding  of  the  Supreme  Court  in  the  case 
of  Domestic  Block  Coal  Co,  v.  De  Armey  (1913),  179  Ind. 
,  100  N.  E.  675,  102  N.  E.  99.     . 

This  same  question  is  presented  in  another  form  in  the 
discussion  of  the  assigned  error  presented  by  the 

4.    motion  for  a  new  trial.    The  grounds  of  this  motion 
are  that  (1)  the  decision  of  thjs  court  was  con^^aTy 
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to  law,  and  (2)  the  decision  of  the  court  ia  not  sustained 
by  sufficient  evidence. 

It  will  appear  from  the  averments  of  appellant's  answer 
before  set  out,  that  it  proceeds  on  the  theory  that  the  de- 
fects in  the  street  in  question,  which  necessitated  the  re- 
pairs made  thereon,  were  the  result  of  the  acts  and  conduct 
of  the  street-car  company,  and  that  such  repairs  were  not 
made  necessary  on  account  of  any  defect  in  the  material  or 
workmanship  in  the  original  construction  of  the  paving  ma- 
terial. Appellant,  in  its  discussion  of  the  ruling  on  the  mo- 
tion for  a  new  trial,  insists  that  on  the  issue  presented  by 
this  answer  the  decision  of  the  court  is  not  sustained  by  suf- 
ficient evidence  and  is  contrary  to  law. 

There  is  considerable  evidence  which  supports  appellant's 
contention  that  the  defects  in  the  street  in  question,  which 
made  necessary  the  repairs  for  which  appellee  seeks  a  re- 
covery, were  due  to,  and  the  result  of,  the  character  of  the 
lateral  support  placed  along  the  edge  of  the  part  of  the 
street  improved  by  appellant,  and  adjacent  to  that  part  of 
the  street  excavated  by  the  street-car  company,  and  to  the 
after  removal  of  such  support  by  the  street-car  company, 
thereby  leaving  appellant's  improved  part  of  the  street  with- 
out lateral  support  and  exposed  to  the  infiltration  of  water 
collected  in  the  excavated  part  of  said  street.  The  evidence, 
however,  does  not  disclose  that  appellee,  by  reason  of  its 
contract  with  appellant,  or  by  reason  of  the  franchise  which 
it  granted  the  street-car  company,  was  under  any  legal  ob- 
ligation to  appellant  to  see  that  the  street-car  company  pro- 
ceeded with  its  work  along  with  appellant,  and  that  it  fur- 
nished the  lateral  support  necessary  to  keep  the  part  of  the 
street  improved  by  appellant  in  proper  condition  and  repair. 

The  terminal  traction  company  could  not  be  required  to 
pave  its  tracks  except  on  an  order  of  the  board  of  public 
worka  The  proof  does  not  show  that  any  such  order  had 
been  made  when  appellant  contracted  with  appellee.  Ap- 
pellant contracted  with  appellee  with  reference  to  the  cor- 
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dition  and  occupancy  of  the  street  in  question  as  it  existed 
at  the  time  of  entering  into  the  contract.  It  knew  that  the 
street-car  company  occupied  the  part  of  the  street  covered 
by  its  tracks^  and  that,  under  its  franchise,  it  was  obligated 
to  improve  its  part  of  such  street  when  required  to  do  so  by 
the  board  of  public  works  of  said  city. 

The  evidence  discloses  that  appellant  and  the  street-car 
company  begun  their  improvement  about  the  same  time; 
that  after  the  street-car  company  had  excavated  its  part  of 
said  street  preparatory  to  such  improvement,  it  and  appel- 
lant entered  into  some  agreement,  pursuant  to  the  terms 
of  which  the  street-car  company  furnished,  and  appellant 
placed  in  position,  oak  headers  as  a  temporary  lateral  sup- 
port for  appellant's  improved  part  of  said  street,  to  serve 
until  the  street-car  company  put  in  the  permanent  improve- 
ment necessary  for  such  support.  Under  these  facts,  it  is 
questionable  whether,  under  the  law,  in  a  suit  of  this  char- 
acter by  the  city,  appellant  should  be  relieved  from  making 
the  repairs  involved,  but  the  evidence  in  this  case  makes  un- 
necessary the  decision  of  this  question. 

The  repairs  on  the  part  of  the  street  in  question,  for 
which  a  recovery  is  sought,  cost  appellee  $10,763.83,  more 
than  $5,000  of  which  sum  was  represented  by  material  fur- 
nished by  appellant  and  represented  by  the  judgment  which 
it  recovered  on  its  first  paragraph  of  cross-complaint.  Ap- 
pellee recovered  on  its  complaint  only  $2,000. 

There  was  some  evidence  tending  to  show,  or  from  which 
the  court  might  reasonably  infer,  that  a  part  of  the  repairs 
in  question  were  made  necessary  both  on  account  of  defective 
material  and  improper  lateral  support  put  in  by  appellant. 
There  was  some  evidence  tending  to  support  all  the  material 
averments  of  the  complaint,  and  this  is  enough  to  prevent  a 
reversal  on  the  ground  of  the  insufficiency  of  the  evidence. 
For  the  reasons  indicated  we  cannot  say  that  the  decision  is 
contrarv  to  law. 

Some  question  is  made  because  the  notice  served  o^x  aP' 
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pellant  waa  a  notice  to  repair  by  completely  resurfacing  the 
street,  and  it  is  claimed  that  the  evidence  shows  that 

5.  such  resurfacing  was  not  necessary.  This  objection  is 
not  tenable.  By  the  terms  of  appellant's  contract 
the  character  and  extent  of  the  repairs  were  left  to  the  board 
of  public  works,  and  the  repairs  were  to  be  made  to  its  satis- 
faction. 

The  complaint  alleges  and  the  proof  shows  that  the  notice 
was  given  after,  and  pursuant  to,  a  resolution  and  order  of 
such  board;  that  such  notice  gave  appellant  complete  in- 
formation of  the  action  of  such  board  in  the  premises,  and 
that  after  receiving  such  notice  appellant  wholly  failed  and 
refused  to  make  such  repairs  or  any  part  thereof. 

Lastly,  it  is  insisted  that  the  court  erred  in  overruling 
appellant's  motion  to  modify  the  judgment.  As  before  in- 
dicated this  motion  was  to  strike  out  that  part  of 

6.  the  judgment  rendered  on  the  second  paragraph  of 
cross-complaint,  which  adjudged  that  the  $2,000  re- 
covered by  appellee  should  be  deducted  therefrom,  and  that 
the  balance — $2,236.89 — should  be  retained  by  appellee  and 
invested  in  municipal  bonds,  and  held  **as  collateral  to  se- 
cure the  faithful  performance  of  the  remaining  portion  of 
appellant 's  -warranty  obligations. ' ' 

It  is  insisted  that  the  court  had  no  right  to  order  the  city 
to  reinvest  said  funds  and  retain  the  same  as  collateral,  etc. 

Appellant  would  have  some  reason  and  ground  for  its 
contention  if  the  repairs  or  resurfacing,  for  which  a  recov- 
ery is  sought  in  this  action,  covered  the  entire  part  of  the 
street  covered  by  the  contract  for  improvement,  but  such  is 
not  the  case.  Only  a  portion  of  that  part  of  the  street 
covered  by  the  improvement  contract  is  here  involved.  The 
guaranty  period  had  several  years  yet  to  run,  and  the  part 
of  the  street  not  involved  in  this  action  might  get  out  of  re- 
pair and  defective,  requiring  additional  expenditure 
therefor. 

It  is  insisted  by  appellant  that  the  guaranty  is  a  single. 
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entire  and  inseparable  obligation,  and  that  the  present  judg- 
ment bars  any  future  action  to  enforce  it.  Authorities  are 
cited  to  support  this  contention,  but  we  can  find  nothing-in 
any  of  the  cases  cited  that  would  furnish  any  justification 
for  our  holding  that  the  guaranty  in  this  case  does  not  apply 
to  that  part  of  the  street  improved  which  was  in  no  way  in- 
volved in  this  litigation.  We  think  this  part  of  the  judg- 
ment entirely  proper,  and  within  both  the  spirit  and  letter 
of  the  provision  of  the  guaranty  here  involved. 
Judgment  affirmed. 

Note.— Reix)rted  in  101  N.  EJ.  31.  See,  also,  under  (1,  3,  4,  G)  28 
Cyc.  1056;  (2)  0  Cyc.  728,  732;  (5)  28  Cyc.  Anno.  1050— New.  As 
to  parol  evidence  to  show  warranty  outside  of  written  contract, 
see  5  Am.  St.  197. 


Michigan  Central  Railroad  Company  v.  Farrell. 

[No.  7,754.    Filed  November  26,  1912.    Rehearing  denied 

Marcli  5,  19ia] 

1.  Railsoads. — Injuries  to  Animals  on  Tracks. — Coynplaint. — ^nf- 
ftciency. — ^A  complaint  In  an  action  against  a  rnilrond  company 
for  killing  plaintiff's  horses,  alleging  that  at  the  time  the  defend- 
ant owned,  operated  and  controlled  a  certain  line  of  railroad  over 
which  It  ran  locomotives  and  cars  for  the  transportation  of  pas- 
sengers and  freight,  that  plaintiflTs  horses,  without  plaintiff's 
fault  or  negligence,  entered  in  and  strayed  upon  defendant's  right 
of  way  and  tracks  and  that  defendant,  by  its  servants  and  em- 
ployes, then  and  there  ran  one  of  its  locomotives  against  said 
horses,  etc.,  sufficiently  shows  that  defendant  was  operating 
its  locomotive  by  its  agents  while  in  the  line  of  their  duty  or 
employment    p.  605. 

2.  Railroads, — Injuries  to  Animals  on  Tracks. — Complaint, — Suf- 
ficiency. — ^A  complaint  to  recover  for  stock  killed  by  being  struck 
by  a  train,  alleging  that  plaintiff's  horse?,  without  any  fault  or 
negligence  on  the  part  of  plaintiff,  entered  in  and  strayed  upon 
the  right  of  way  and  tracks  of  defendant  at  a  point  where  the 
right  of  way  and  track  were  not  sufficiently  fenced,  and  were 
struck  and  killed  by  defendant's  train,  Is  not  open  to  the  objec- 
tion that  it  fails  to  show  that  the  killing  was  without  plaintiffs 
fault    pp.  607, 60& 
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3.  Railboads. — Injuries  to  Animals  an  Tracks, — Violation,  of  Stat- 
utory Duty. — Contributory  Negligence. — Complaint. — ^Where  lia- 
bility of  a  railroad  company  for  injury  to  animals  is  predicated 
dn  tlie  violation  of  its  statutory  duty  to  fence  pr(^)erly  its  rlglit 
of  way,  the  complaint  need  not  aver  that  plaintiff  was  without 
fault    p.  607. 

4.  Appeal. —  Review. —  Issues. —  Evidence. —  Instructions. —  Where 
the  evidence  has  not  been  brought  into  the  record,  if  the  instruc- 
tions objected  to  can  be  said  to  be  proper  and  applicable  to  any 
evidence  that  might  have  been  introduced  under  the  issues,  no 
available  error  is  presented,    p.  608. 

5.  Appeal. —  Review. —  Presumptions. —  Evidence. —  Instructions. — 
Where  the  evidence  in  an  action  against  a  railroad  company  for 
killing  horses  on  its  traclc  is  not  in  the  record  on  appeal,  the 
court  will  presume  that  the  evidence  of  the  Icilling  of  the  horses 
was  without  conflict,  so  that  an  instruction  authorizing  a  recov- 
ery without  requiring  a  finding  that  the  horses  were  killed  by  a 
train  will  not  be  held  erroneous,    p.  606. 

6.  Railroads. — Injuries  to  Animals  on  Tracks. — Complaint. — In- 
structions. — Where,  in  an  action  against  a  railroad  company  for 
killing  horses  on  the  track,  the  complaint  alleged  that  defendant 
failed  properly  to  maintain  its  fences,  an  instruction  which  in 
effect  stated  that  tiie  law  imposed  on  defendant  the  duty  of 
erecting  a  fence  of  tlie  kind  and  character  required  by  sta'tute 
and  to  maintain  the  same  in  proper  condition  of  repair,  was 
within  the  Issues,    pp.  609, 610. 

7.  Uailroadb.— Fencing  Tracks. — Statutory  Duty. — ^The  duty  im- 
liosed  by  statute  on  railroad  companies  to  erect  and  maintain 
fences  is  a  continuing  one,  which  required  them  not  only  to  erect 
fences  in  the  first  Instance,  but  to  maintain  them  in  proper  con- 
dition,   p.  610. 

Prom  Lake  Superior  Court ;  Virgil  S.  Rciier,  Jud^e. 

Action  by  John  J.  Farrell  against  the  Michigan  Central 
Railroad  Company.  Prom  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

J.  0.  Ibach  and  L.  V.  Crave7is,  for  appellant. 
McAleer  Bros.,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment  for  $300 
obtained  by  appellee  in  the  Lake  Superior  Court. 

The  complaint  is  in  two  paragraphs,  each  of  which  charges 
appellant  with  negligently  running  over  and  killing  two 
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of  appellee's  horses,  which  had  entered  on  its  right  of  way 
at  a  point  where  it  is  alleged  appellant  had  negligently  failed 
to  maintain  a  sufficient  fence. 

The  first  paragraph  proceeds  on  the  theory  that  appellant 
had  negligently  allowed  its  fence  at  the  point  where  the 
horses  entered  on  its  right  of  way  ''to  become  broken  down, 
old,  worn  out,  and  out  of  repair  and  down.''  The  second 
paragraph  differs  from  the  first  in  that  it  proceeds  on  the 
theory  that  appellant  had  negligently  failed  to  fence  its 
track  ''properly  •  •  •  and  in  fact  had  no  fence  at 
all  or  any  guard  or  protection  of  any  character  to  prevent 
stock  or  said  horses  from  entering  in  or  on  the  right  of  way, ' ' 
etc.  To  each  of  these  paragraphs  a  demurrer  was  filed  and 
overruled  and  exceptions  saved.  A  general  denial  was  the 
only  answer.  A  motion  for  new  trial  was  overruled.  The 
rulings  on  said  demurrers  and  the  motion  for  a  new  trial 
present  the  errors  assigned  and  relied  on. 

It  is  urged  against  the  sufficiency  of  each  paragraph  of  the 
complaint  that  it  is  not  alleged  (1)  ''that  the  servants  and 
employes  of  the  appellant  at  the  time  of  the  alleged  injury 
to  plaintiff's  horses  were  operating  appellant's  train  in  the 
line  of  their  duty  or  employment,"  and  (2)  that  the  running 
of  appellant's  train  against  appellee's  horses  was  without 
any  fault  or  neglect  on  the  part  of  appellee. 

The  avennents  of  the  first  paragraph  of  complaint,  against 
which  said  objections  are  urged,  are,  in  substance,  as  fol- 
lows :     On  July  12,  1907,  defendants  owned,  operated 

1.  and  controlled  a  certain  line  of  railroad  and  railroad 
tracks  running  through  the  town  of  Gary,  Lake  coun- 
ty, Indiana,  and  on  said  day  ran  locomotives  and  cars  over 
said  railroad  tracks  and  on  its  right  of  way  for  the  trans- 
portation of  passengers  and  freight;  that  on  July  12,  1907, 
this  plaintiff  was  the  owner  of  two  horses,  of  the  value  of 
$300  each,  which  said  horses,  on  the  above-mentioned  date, 
without  any  fault  or  negligence  on  the  part  of  plaintiff^  en- 
tered in  and  strayed  upon  the  right  of  way  and  tracks  ^^" 
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longing  to  said  defendant,  and  were  struck  by  one  of  de- 
fendant's trains;  that  said  defendant  by  its  servants  and 
employes  did  then  and  there  run  one  of  its  locomotives 
upon  and  against  said  horses^  striking  said  horses,  then  and 
there  wounding  and  injuring  said  horses,  so  that  they  then 
and  there  died  as  a  result  of  said  injury.  It  is  averred  that 
said  horses  entered  on  said  track  at  a  point  where  it  was  not 
sufficiently  fenced,  etc. 

The  second  paragraph  of  said  complaint  avers  on  this 
subject  that  the  defendant  '*on  the  12th  day  of  July,  1907, 
owned  and  operated  and  controlled  certain  railroad  tracks, 
right  of  way  and  trains  of  cars  running  through  the  town  of 
Gary,  Lake  county,  Indiana;  that  on  said  day  the  defend- 
ant by  their  servants^  agents,  and  employes  were  then  and 
there  running  locomotives  and  cars  over  said  tracks  and 
right  of  way  for  the  transportation  of  passengers  and 
freight;  that  on  said  day  aforesaid  the  plaintiff  was  the 
owner  of  two  horses  of  the  value  of  $300  each,  which  said 
horses  on  the  above  mentioned  date  without  any  fault  or 
negligence  on  the  part  of  plaintiff  strayed  upon  the  tracks  or 
right  of  way  of  said  defendants  in  the  town  of  Gary,  Lake 
county,  Indiana,  and  were  struck  by  a  locomotive  belonging 
to  said  defendants  and  running  upon  said  defendant's  tracks 
and  conducted  by  the  servants,  agents  and  employes  of  said 
defendants  in  their  behalf  and  were  so  injured  by  being 
struck  that  they  then  and  there  died  as  a  result ;  •  •  • 
that  the  said  right  of  way  and  tracks  and  engines  operated 
on  said  tracks  belonged  to  said  defendant  and  were  con- 
trolled, operated  ^nd  managed  by  the  agents,  servants  and 
employes  of  the  defendants  on  said  day  and  for  six  months 
prior  thereto ;  •  ♦  *  that  at  the  point  where  the  horses 
so  entered  upon  defendant's  said  right  of  way,  said  right  of 
way  was  not  properly  or  securely  fenced,  •  •  •  and  in 
fact  at  said  point  •  •  •  there  was  no  fence  of  any  kind 
or  character,"  etc. 

The  above  allegations  sufficiently  show  that  appellant  was 
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operating  its  locomotives  by  its  agents,  etc.  In  support  of 
this  conclusion  see  Baltimore,  etc.,  B.  Co,  v.  Dickey  (1909), 
43  Ind.  App.  509,  511,  87  N.  E.  1047 ;  Cleveland,  etc,  R.  Co. 
V.  VanNadta  (1909),  44  Ind.  App.  608,  612,  87  N.  E.  999,  88 
N.  E.  716,  and  authorities  cited;  Chicago,  etc,  R,  Co.  v. 
atepp  (1909),  44  Ind.  App.  353,  88  N.  E.  343;  IndiaivapoUs 
Union  R.  Co.  v.  Waddington  (1907),  169  Ind.  448,  457,  458, 
82  N.  E.  1030;  Southern  R.  Co.  v.  Elliott  (1908),  170  Ind. 
273,  82  N.  E.  1051;  Indianapolis  St.  R,  Co.  v.  Schmidt 
(1904),  163  Ind.  360,  71  N.  E.  201;  Indiayxapolis  St.  R.  Co. 
V.  Ray  (1906),  167  Ind.  236,  78  N.  E.  978. 

In  support  of  the  second  objection  above  indicated,  it 
is  insisted  by  appellant  that  the  averments  simply  show 

that  the  horses  entered  on  the  right  of  way  of  appel- 
.  2.    lant  without  the  fault  of  appellee,  but  fail  to  show. 

that  the  killing  was  without  appellee's  fault.     Taking 
the  averment  in  its  entirety  we  do  not  think  that  it  is  open 

to  the  objection  made.     It  should  be  stated,  however, 
3.    in  this  connection  that  where  liability  Ls  predicated 

on  the  violation  of  a  statute  which  provides  a  civil- 
remedy  for  damages  resulting  from  such  violation,  as  in  this 
case,  that  the  authorities  hold  that  it  is  not  necessary  that 
the  complaint  in  such  case  should  aver  that  the  plaintiff  was 
without  fault.  It  has  been  decided  in  cases  where  liability 
was  predicated  on  the  statute  here  involved,  that  this  aver- 
ment was  unnecessary.  Toledo,  etc.,  R.  Co.  v.  Cory  (1872), 
39  Ind.  218;  Louisville,  etc,  R.  Co.  v.  Whitesell  (1879),  68 
Ind.  297;  Welly  v.  hidianapoUs,  etc,  R.  Co.  (1886),  105  Ind. 
55,  4  N.  E.  410;  Chicago,  etc.,  R.  Co.  v.  Brannegan  (1892), 
5  Ind.  App.  540,  32  N.  E.  790;  Terre  HaiUe,  etc.,  R.  Co.  v. 
Schaefer  (1892),  5  Ind.  App.  86,  88,  31  N.  B.  557;  Fort 
Wayne,  etc,  R.  Co.  v.  Woodward  (1887),  112  Ind.  118,  120, 
13  N.  E.  260.  There  are  some  cases,  however,  which  by  in- 
ference or  by  express  language  indicate  a  different  holding. 
These  cases  fail  to  distinguish  between  statutes  whicK  im- 
pose a  criminal  liability  only  for  the  violation  of  a  duty  Utv- 
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posed  and  those  which  expressly  provide  a  civil  remedy  in 
damages  for  such  violation.    But,  for  the  purposes  of 
2.    this  case  it  is  not  important  what  the  rule  is  with  ref- 
erence to  such  an  averment  in  the  complaint,  because 
if  it  be  granted  that  such  an  averment  is  necessary,  and  that 
the  words  **  without  fault  or  negligence  on  the  part  of  ap- 
pellee'* modifies  and  limits  only  the  averment  that  the  horses 
went  upon  the  track  of  appellant,  we  think  it  would  be  suf- 
ficient to  show  that  appellee  was  not  guilty  of  contributory 
negligence,  for  the  reason  that  it  is  clear  that  each  paragraph 
of  the  complaint  proceeds  on  the  theory  that  the  proximate 
cause  of  the  injury  to  the  stock  was  appellant's  failure  to 
maintain  and  keep  a  fence  along  its  right  of  way  sufficient  to 
turn  said  stock,  and  it  was  only  necessary  that  appellee 
should  aver  facts  showing  that  he  in  no  way  contributed  to 
the  negligence  which  he  alleged  to  be  the  proximate  cause  of 
the   injury   to   such  stock.    Salem-Bedford  Stone   Co.  v. 
O'Brien  (1895),  12  Ind.  App.  217,  40  N.  E.  430;  LmUsviae, 
etc,  R.  Co.  V.  Hendricks  (1891),  128  Ind.  462,  28  N.  E.  58. 
In  support  of  the  alleged  error  in  the  ruling  of  the  court 
on  the  motion  for  a  new  trial,  it  is  insisted  that  the  court 
erred  in  giving  instructions  Nos.  2  and  3.     It  is  ques- 

4.  tionable  whether  the  exceptions  to  these  instructions 
were  properly  saved,  but  in  any  event  appellant  has 

failed  to  bring  up  the  evidence  in  the  case  and  in  such  case 
if  the  insitructions  objected  to  can  be  said  to  be  proper  and 
applicable  to  any  evidence  that  might  have  been  introduced 
under  the  issues,  no  available  error  is  presented.  Mankin 
V.  Pennsylvania  Co.  (1902),  160  Ind.  447,  454,  67  N.  E.  229 ; 
Ferris  v.  State  (1901),  156  Ind.  224,  230,  59  N.  E.  475; 
SoiUh  Bend,  etc,.  Plow  Co.  v.  Oeidie  (1900),  24  Ind.  App. 
673,  675,  57  N.  E.  562,  and  cases  cited. 
The  second  instruction  is  as  follows:  "If  you  find  from 
the  evidence  that  the  horses  in  question  got  upon  the 

5.  defendant's  railroad  right  of  way  and  from  thence 
got  upon  said  railroad  track  at  a  point  where  the 
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company  was  by  law  bound  to  erect  a  fence  and  maintain 
it,  and  you  further  find  from  the  evidence  that  the  road  had 
been  in  operation  for  six  months  or  more  prior  to  the  acci- 
dent, and  that  the  fence  where  the  horses  got  upon  the 
track  was  through  the  negligence  and  carelessness  of  the 
company  insufficient  to  prevent  the  said  horses  from  getting 
upon  the  tracks,  and  that  the  horses  did  in  fact  get  upon 
the  track  by  reason  of  the  insufficiency  of  said  fence  and 
were  killed  without  any  fault  or  negligence  on  the  part  of 
the  plaintiff,  then  your  finding  should  be  for  the  plaintiff." 
It  is  insisted  that  this  instruction  authorized  the  jury  to 
find  for  appellee,  even  though  it  failed  to  find  that  the 
horses  were  run  over  and  killed  by  one  of  appellant's  trains. 

In  view  of  the  principle  of  law  above  announced,  this 
court,  in  the  absence  of  the  evidence,  will  indulge  the  pre- 
sumption that  the  evidence  on  the  subject  of  the  manner  of 
the  killing  of  said  stock  was  without  confiict,  and  that  it  was 
admitted,  or,  at.  least,  not  contradicted,  by  appellant  that 
its  trains  did  in  fact  run  over  and  kill  the  stock,  in  which 
case  the  instruction  would  have  been  proper,  or,  at  least, 
not  harmful. 

The  third  instruction  objected  to  is  as  follows:  **.You 
are  further  instructed  that  railroad  companies  are  not  re- 
quired to  keep  such  a  guard  on  their  road  as  to  see  a 

6.  breach  in  their  fence  and  to  repair  it  the  instant  it 
occurs;  still  they  are  required  under  the  law  to  keep 
such  a  force  as  will  discover  breaches  and  openings  in  their 
fences  and  to  close  them  within  a  reasonable  time.  If  they 
neglect  to  so  do  within  a  reasonable  time  it  is  a  neglect  of 
duty  which  will  render  them  liable  for  injury  to  stock  if  it 
comes  onto  the  road  through  such  openings  or  broken  fences, 
providing  the  owner  or  persons  having  the  stock  in  charge  is 
guilty  of  no  negligence  which  contributes  to  the  injury." 
It  is  insisted  that  this  instruction  is  outside  the  issues  and 
could  not  be  said  to  be  applicable  to  any  phase  of  the  case. 
Vol.  52—39 
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It  is  urged  that  there  is  no  provision  of  the  law  that  re- 
quires a  railroad  company  to  keep  any  force  of  men  for 
the  purpose  of  discovering  and  repairing  breaches  or  open- 
ings in  the  fences  along  its  right  of  way.  While  it  is  true 
that  there  is  no  statutory  provision  that  expressly  requires 
a  force  of  men  to  be  employed  by  the  railroad  for  such  pur- 
pose, the  section  of  statute  under  which  liability  exists  in 
this  case  imposed  on  such  company  the  duty  of  erecting  and 
maintaining  fences  along  its  right  of  way  sufficient  to 
7.  turn  stock.  This  duty  is  a  continuing  one,  and  re- 
quired the  company  not  only  to  erect  in  the  first  in- 
stance a  fence  sufficient  for  such  purpose,  but  required  it  to 
keep  and  maintain  the  fence  in  such  condition.  It 
6.  follows,  as  an  incident  to  this  duty  imposed,  that  such 
company  must  of  necessity  employ  men  to  discharge 
the  duty,  and,  under  the  averment  of  the  complaint  that  the 
company  had  failed  in  its  duty  in  this  regard  and  had 
neglected  to  maintain  and  keep  its  fence  in  such  condition 
that  it  would  turn  stock,  evidence  might  have  been  intro- 
duced to  which  the  instruction  would  have  been  applicable. 
There  can  be  no  question  that  it  was  not  only  the  right,  but 
it  was  the  duty  of  the  court,  under  the  issues  tendered,  to 
tell  the  jury  that  the  law  did  impose  upon  appellant  the 
duty  of  erecting  a  fence  of  the  kind  and  character  required 
by  the  statute,  and  that  the  duty  did  not  end  with  the  erec- 
tion of  the  fence,  but  that  it  was  a  continuing  one,  and  re- 
quired the  company,  after  the  erection  of  the  fence,  to  look 
after  and  maintain  the  same  in  such  condition  of  repair  that 
it  would  meet  the  purpose  and  the  conditions  of  the  statute 
involved.  We  think  this  was  the  effect  of  the  instruction 
given,  and  that  there  might  have  been  evidence  introduced 
under  the  issues  to  which  the  instructions  as  given  may 
have  been  proper  and  applicable. 

We  cannot,  in  any  event,  in  the  absence  of  the  evidence, 
say  that  the  instruction  was  not  applicable  to  some  phase 
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of  the  evidence  which  may  have  been  properly  admitted 
under  the  issues,  or  that  it  was  prejudicial  to  appellant. 

We  find  no  available  error  presented  by  the  record.  The 
judgment  is  therefore  affirmed. 

Ibach,  J.,  not  participating. 

Note.  Reported  In  99  N.  B.  1026.  See,  also,  under  (1)  33  Cyc. 
1267;  (2)  33  C^yc.  1257,  1266;  (3)  33  Cyc.  1266;  (4)  3  Cyc.  169, 
TiOrl;  (5)  3  Cyc.  303;  (6)  33  Cyc.  1312;  (7)  33  Cyc.  1201.  As  to 
railway  company's  statutory  duty  to  maintain  fences  and  cattle- 
guards,  see  21  Am.  St  289.  On  tlie  question  of  the  measure  of 
care  of  railroad  company  to  maintain  fence  once  constructed,  see 
11  L.  R.  A.  (N.  S.)  228.  As  to  the  duty  of  a  railroad  company  to 
keep  cattle-guards  in  condition,  see  36  L.  R.  A.  (N.  S.)  997.  For 
a  discussion,  of  tlie  care  required  of  a  railroad  in  keeping  a  right 
of  way  fence  in  repair,  see  11  Ann.  Cas.  430. 


Hubbard  v.  Ranje  et  al. 

[No.  7,574.    Filed  April  2(»,  1912.     Rehearing  denied  June 
28,  1912.    Transfer  denied  March  6,  1913.] 

1.  Evidence. — Admissions. — Admissibility. — Where  a  woman  signed 
and  gave  her  son  a  mortgage  to  be  delivered  to  the  mortgagee 
to  indemnify  him  against  loss  by  reason  of  a  certain  contract  of 
her  son  on  which  the  mortgagee  was  his  bondsman,  and  the 
mortgagee  suffered  loss  by  reason  of  bonding  the  son  on  other 
contracts,  but  not  on  the  bond  contemplated  by  the  mortgagor, 
the  exclusion  of  offered  testimony  of  the  mortgagee,  in  a  fore- 
closure suit,  that  at  the  time  of  delivering  the  mortgage  the  son 
stated  that  the  note  and  mortgage  were  executed  and  delivered 
for  the  purpose  of  indemnifying  mortgagee  for  any  loss  he  might 
sustain  as  surety  for  the  son  on  building  bonds  to  be  thereafter 
executed^  was  proper,  in  the  absence  of  evidence  that  the  son 
was  authorized  to  speak  for  his  mother  in  that  respect  pp.  614, 
617. 

2.  Appeal. — Presentation  of  Questions  Below, — Ohjcetions  to  Ev^i- 
dence. — Objections  to  offered  evidence  must  state  the  particular 
grounds  relied  on  to  be  available  on  appeal,  unless  the  evidence 
appears  on  its  face  to  be  incompetent,    p.  615. 

3.  Evidence. — Admissibility. — Res  Gestae. — ^The  testimony  of  the 
mor^agor  that,  at  the  time  of  signing  the  mortgage,  her  son 
told  her  It  was  a  bond  of  indemnity  upon  a  certain  building  eon- 
tract,  but  that  he  said  nothing  about  other  contracts,  was  a^mVf^ 
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Bible  in  an  action  to  foreclose,  as  being  a  part  of  tbe  res  gestae 
of  the  transaction,    p.  615. 

4.  Principal  and  Agent. — Authority  of  Agent.— Reliance  on  Aur 
thority. — While  a  third  party  may  rely  on  the  apparent  authority 
of  an  agent  such  apparent  authority  must  rest  cm  facts  or  cir- 
cumstances warranting  such  reliance;  and  where  a  mortgagor 
delivered  a  note  and  mortgage  to  her  son  to  be  by  him  delivered 
to  the  mortgagee,  such  fact  at  most  constituted  the  son  a  special 
agent  to  deliver  the  instruments  in  the  form  and  with  the  effect 
they  possessed  when  they  left  her  possession,  and  did  not  war- 
rant a  reliance  on  his  authority  to  bind  her  by  statements  to  the 
mortgagee  giving  to  such  instruments  a  different  effect    p.  615. 

5.  MoBTGAGES. — Forcclosurc, — Evidence, — Burden  of  Proof. — In  an 
action  to  foreclose  a  mortgage,  while  plaintiff  may  show  that 
the  mortgage,  although  in  fcMrm  definite  in  amount,  was  in  fact 
an  indemnity  against  contingent  loss,  he  has  the  burden  of  prov- 
ing such  fact  by  competent  evidence,  and  the  instrument,  un- 
aided by  parol  evidence,  would  be  insufficient  to  establish  tlie 
claim  to  indemnity,    p.  616. 

6.  Appeal. — Rei*iew. — Exclusion  of  Evidence, — Where,  in  a  fore- 
closure suit,  plaintiff  offered  testimony  to  show  certain  losses, 
without  preceding  the  offer  by  showing  that  the  mortgage  was 
in  fact  given  to  secure  such  losses,  and  the  record  discloses  no 
statement  that  the  offered  evidence  would  be  followed  by  tes- 
tim'ouy  showing  that  such  losses  were  in  fact  secured  by  said 
mortgage,  such  offered  testimony  was  properly  excluded,    p.  617. 

7.  Appeal. — Rcvietc, — Presumptions. — The  trial  court  is  presumed 
to  have  acted  advisedly  and  correctly  in  the  exclusion  of  testi- 
mony, where  the  record  fails  to  show  preliminary  pro<^  neces- 
sary to  make  it  competent  or  an  offer  to  make  such  proof,    p^  617. 

Prom  Boone  Circuit  Court;  W.  H.  Parr,  Judge. 

Action  by  Walter  J.  Hubbard  against  Ida  M.  Banje  and 
others.  From  a  judgment  for  defendants,  the  plaintiff  ap- 
peals.   Affirmed, 

Charles  B.  Clarke,  Walter  C,  Clarke  and  A.  J.  Shelhy, 
for  appellant. 
Sheridan  &  Oruber  and  Means  &  Buenting,  for  appellee. 

Felt,  C.  J. — Suit  on  a  promissory  note  given  by  appellee 
Ida  M.  Ranje  to  appellant  for  $2,500,  and  for  foreclosure 
of  a  real  estate  mortgage  given  to  secure  the  same.  Tbe 
complaint  was  in  two  paragraphs.    The  first  was  in  the 
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usual  form  for  the  foreclosure  of  a  mortgage,  and  the  sec- 
ond, in  addition  to  the  allegations  of  the  first,  averred  in 
substance  that  the  mortgage,  while  in  form  to  secure  the 
payment  of  the  note  therein  described,  was  in  fact  given  to 
appellant  by  said  appellee  to  indemnify  the  former  and  save 
him  from  loss  on  account  of  his  liability  on  certain  builder's 
bonds  which  he  was  about  to  execute  as  surety  for  Henry 
Ranje,  son  of  said  appellee,  at  the  request  of  the  latter ;  that 
appellant  had  previously  gone  on  such  bonds  as  surety  for 
said  Henry  Ranje,  and  said  appellee  had  secured  him  from 
loss  on  account  thereof  by  mortgages  on  her  property ;  that 
she  was  about  to  depart  for  Europe,  and  to  induce  appellant 
to  continue  to  act  as  surety  for  her  said  son  on  bonds  to  be 
thereafter  executed  during  her  absence,  said  appellee  exe- 
cuted the  note  and  mortgage  in  suit,  and  caused  the  same 
to  be  delivered  to  appellant ;  that  it  was  the  intent  and  pur- 
pose of  said  appellee  to  indemnify  appellant  against  loss  as 
surety  on  such  bonds  as  he  might  thereafter  execute  as 
surety  for  her  son ;  that  appellant  relied  on  said  mortgage 
as  indemnity  against  loss  as  such  surety,  and  thereafter  be- 
came surety  on  builder's  bonds  for  the  son,  of  said  appellee, 
and  by  reason  thereof  has  been  compelled  to  pay  as  such 
surety  the  sum  of  $3,053.35,  to  his  damage  in  that  sum ;  that 
no  part  of  said  amount  has  been  paid  to  him,  and  the  same  is 
due  and  unpaid. 

Appellee  Ranje  answered  by  general  denial ;  failure  of  con- 
sideration; payment,  and  by  a  paragraph  alleging,  in  sub- 
stance, that  she  executed  the  note  and  mortgage  sued  on  to 
indemnify  appellant  for  any  loss  he  might  sustain  by  reason 
of  a  certain  contract  of  her  said  son  with  one  Gausepohl,  on 
which  appellant  was  his  bondsman,  and  not  otherwise ;  that 
she  had  full  confidence  in  her  said  son,  and  relied  on  him  in 
all  particulars ;  that  she  had  for  years  signed  papers  as  in- 
demnity to  appellant;  that  said  Gausepohl  contract  was 
executed  on  or  about  April  17,  1905,  and  appellant  has  not 
been  required  to  pay,  and  has  not  paid  anything  on  ae^\]jat 
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thereof ;  that  she  signed  said  mortgage  and  others  previously 
executed  to  appellant  at  the  request  of  her  said  son.  Ap- 
pellant replied  by  general  denial  to  said  appellee's  affirmar 
tive  answers. 

The  only  error  assigned  is  the  oyerruling  of  the  motion 
for  a  new  trial.  The  new  trial  was  asked  for  alleged  error 
in  the  admission  and  exclusion  of  certain  evidence.  Henry 
Ranje  was  shown  to  be  out  of  the  jurisdiction  of  the  court, 
and  his  testimony  was  not  obtained. 

Evidence  was  introduced  by  appellant  showing  that  the 

note  and  mortgage  in  suit  were  executed  on  June  1,  1905, 

by  said  appellee  in  her  home,  before  one  Beerman,  a 

1.  notary  public,  not  in  appellant's  employment,  and 
in  the  presence  of  her  son  Henry  and  other  members 
of  her  family ;  that  she  gave  said  instruments  to  her  said  son, 
and  the  same  were  thereafter  delivered  to  appellant  by  him 
on  or  about  June  1, 1905.  Appellant  while  on  the  stand  as  a 
witness  in  his  own  behalf  was  asked  to  state  what  was  said 
at  the  time,  in  connection  with  the  act  of  so  delivering  the 
mortgage.  To  this  question  said  appellee  objected,  on  the 
ground  that  she  was  not  bound  by  any  statements  that  were 
made  by  appellant  in  her  absence,  because  the  same  were 
selfserving  declarations.  Appellant  offered  to  prove,  in  an- 
swer to  the  question,  that  Henry  Ranje  brought  the  note  and 
mortgage  to  him  at  his  office,  and,  at  the  time  they  were  de- 
livered, stated  that  his  mother  (appellee)  was  going  to 
Europe  to  be  gone  some  time,  and  had  executed  the  note  and 
mortgage  to  indemnify  appellant  for  any  loss  he  might  sus- 
tain as  surety  for  him  on  building  bonds  to  be  thereafter 
executed  during  his  mother's  absence  abroad,  and  that  his 
mother  had  delivered  them  to  him  to  be  by  him  delivered  to 
appellant,  for  the  purpose  of  so  securing  him  as  such  bonds- 
man. The  court  sustained  appellee's  objection,  and  appel- 
lant duly  excepted. 

In  determining  the  admissiblity  of  evidence,  it  is  always 
necessary  to  keep  in  mind  (1)  the  issues  and  (2)  the  grounds 
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of  the  objection.     When  an  objection  is  made  to 

2.  offered  evidence,  the  particular  grounds  of  the  objec- 
tion must  be  stated  to  be  available.    General  objections 

present  no  question  unless  the  evidence  appears  on  its  face  to 
be  incompetent.  Heap  v.  Parrish  (1885),  104  Ind.  36,  3  N. 
E.  549;  McCuUough  v.  Davis  (1886),  108  Ind.  292,  9  N.  E. 
276;  Bwndy  v.  Cunningham  (1886),  107  Ind.  360,  8  N. 
E.  174. 

Appellant  insists  that  this  testimony  was  competent  on  the 

theory  that  it  was  a  part  of  the  res  gestae,  and  that  Henry 

Ranje  was  the  agent  of  his  mother  for  the  delivery  of 

3.  the  note  and  mortgage  to  appellant.     The  theory  is 
correct,  but  the  question  turns  on  the  suflSciency  of 

the  showing  of  agency.  Both  appellant,  and  Mrs.  Ranje,  so 
far  as  disclosed  by  the  record,  were  doing  gratuitous  acts 
beneficial  to  Henry  Ranje.  The  record  shows,  however,  that 
appellant  wrote  the  mortgage  and  delivered  it  either  to 
Henry  Ranje  or  the  attorney  who  took  the  acknowledgment. 
Mrs.  Ranje  testified  that  her  son  told  her  it  was  a  bond  of 
indemnity  on  the  Gausepohl  job ;  that  he  said  nothing  about 
other  jobs,  and  she  received  nothing  for  signing  the  instru- 
ment ;  that  she  delivered  the  mortgage  to  her  son,  and  did 
not  know  what  he  was  to  do  with  it ;  that  appellant  suffered 
no  loss  on  the  Gausepohl  job.  The  conversation  at  the  time 
the  note  and  mortgage  were  signed  was  admissible  as  a  part 
of  the  res  gesiae  of  the  transaction.  Creighton  v.  Hoppis 
(1885),  99  Ind.  369;  Mitchell  v.  Colglazier  (1886),  106  Ind. 
464,  7  N.  E.  199;  Porter  v.  Waltz  (1886),  108  Ind.  40,  46,  8 
N.  E.  705 ;  Oaar,  Scott  &  Co.  v.  Shaffer  (1894),  139  Ind.  191, 
38  N.  E.  811. 

But  the  right  of  appellant  to  give  in  evidence  the  alleged 

statements  of  Henry  Ranje  when  the  latter  delivered  the 

mortgage  to  him  depends  upon  the  authority  of  said 

4.  Ranje  to  speak  for  his  mother  on  the  subject  indicated 
by  the  offered  testimony.    True,  a  third  party  may 

rely  on  the  apparent  authority  of  the  agent,  but  sviqIi  a-P" 
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parent  aiU;hority  must  rest  on  facts  or  circumstances  war- 
ranting such  reliance. 

Agency  may  be  implied  from  circumstances  and  conduct. 
In  this  case  the  one  fact  mainly  relied  on  to  show  that  Henry 
Ranje  was  the  agent  of  his  mother  is  the  delivery  by  her  to 
him  of  the  note  and  mortgage  after  she  had  signed  them. 
The  authority  so  implied  cannot  exceed  the  necessary  and 
legitimate  effect  of  the  facts  from  which  it  is  inferred.  At 
most  it  only  constituted  him  her  special  agent,  with  author- 
ity to  deliver  the  instruments  to  the  payee  in  the  form  and 
with  the  effect  they  possessed  when  they  left  her  possession. 
Mechem,  Agency  §274;  Story,  Agency  §87;  Robinson  v. 
Bank  of  Winslow  (1908),  42  Ind.  App.  350,  353,  85  N.  E. 
793;  Ford  v.  Postal  Tel.  Cable  Co.  (1899),  124  Ala.  400,  27 
South.  409,  410;  McAlpin  v.  Cassidy  (1856),  17  Tex.  449, 
462.  In  Story,  Agency  §87,  it  is  said:  *'In  short,  an  im- 
plied agency  is  never  construed  to  extend  beyond  the  obvious 
purposes  for  which  it  is  apparently  created."  The  implied 
authority  to  deliver  the  note  and  mortgage  would  not  include 
the  power  to  change  the  meaning  and  effect  of  such  written 
instruments.  Robinson  &  Co.  v.  Nipp  (1898),  20  Ind.  App. 
156, 163,  50  N.  E.  408. 

The  mortgage  left  the  hands  of  appellant  ready  for  exe- 
cution, and  was  returned  to  him  by  the  son  in  the  same  form, 
after  it  was  signed  and  acknowledged.     Appellant 

5.  wrote  and  accepted,  and  appellee  Ranje  signed  and 
acknowledged,  the  mortgage  in  a  form  that  did  not 
evidence  the  real  purpose  of  its  execution  nor  disclose  the 
true  character  of  the  transaction.  In  this  respect  each  was 
equally  careless,  but  the  burden  was  on  appellant  to  estab- 
lish by  competent  evidence  his  right  to  recover.  The  instru- 
ments unaided  by  parol  testimony  were  insufficient  to  estab- 
lish his  claim  to  indemnity.  The  law  will  permit  proof  to 
show  that  notwithstanding  the  mortgage  was  in  form  to  se- 
cure a  note  definite  in  amount,  it  was  in  fact  an  indemnity 
against  contingent  losa    16  Am.  and  Eng.  Ency.  Law  (2d 
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ed.)  183;  First  Nat  Bank  v.  Henry  (1900),  156  Ind.  1,  12, 
58  N.  E.  1057;  Mayor  v.  Orottendick  (1879),  68  Ind.  1. 
But  appellant  in  order  to  bind  appellee  Ranje  by  state- 
ments, changing  the  meaning  and  effect  of  the  instru- 
1.    ment,  must  first  show  that  the  one  alleged  to  speak  as 
her  agent  had  authority  so  to  do.    1  Elliott,  Evidence 
§252 ;  Gillett,  Indirect  and  CoUat.  Ev.  §33. 

Appellant  also  offered  testimony  for  the  purpose  of  show- 
ing loss  on  jobs  other  than  the  Gausepohl  job,  but  such 
testimony  was  preceded  by  no  proof  showing  that  the 
6.    mortgage  in  suit  was  in  fact  given  to  secure  such 
losses,  and  the  record  discloses  no  statement  from  ap- 
pellant that  the  offered  evidence  would  be  followed  by  testi- ' 
mony  showing  that  such  losses  were  in  fact  secured  by  said 
mortgage.     In  this  situation  the  court  committed  no  error 
in  excluding  the  offered  testimony. 

Other  questions  were  asked  by  appellant  on  examination 
in  chief,  which  could  only  be  proper,  if  at  all,  on  rebuttal. 
The  record  discloses  no  prejudicial  error  on  account  thereof. 
Appellant  suggests  a  theory  which,  if  supported  by  nec- 
essary preliminary  proof,  would  make  certain  excluded  tes- 
timony competent,  but  the  record  fails  to  show  such 
7.    proof,  or  offer  of  proof.     The  trial  court  is  presumed 

to  have  acted  advisedly  and  correctly. 
No  available  error  having  been  pointed  out  by  appellant, 
the  judgment  is  affirmed. 

Dissenting  Opinion. 

Adams,  J. — As  stated  in  the  majority  opinion,  both  ap- 
pellant and  appellee  Ida  M.  Ranje  were  rendering  a  gratui- 
tous service  to  Henry  Ranje.  The  mortgage  in  question 
was  written  by  appellant,  and  given  to  a  notarj'-,  not  in  the 
employ  of  appellant,  who  took  the  acknowledgment  of  Ida 
M.  Ranje,  in  the  presence  of  her  son  Henry.  She  gave  the 
mortgage  and  note  to  her  son,  who  delivered  it  to  appellant. 
She  knew  that  she  was  not  executing  the  mortgage  to  ^^euTC 
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the  payment  of  the  note  for  $2,500,  but  to  indemnify  ap- 
pellant against  loss  on  account  of  becoming  surety  for  her 
son  in  his  contracting  business.  The  extent  of  her  indem- 
nity obligation  I  do  not  think  pertinent  to  the  present  in- 
quiry. She  knew  that  it  was  necessary,  after  signing  and  ac- 
knowledging, to  deliver  the  note  and  mortgage  to  appellant. 
If  she  did  not  wish  to  do  so  herself,  she  knew  that  some  one 
must  deliver  the  same  for  her,  in  order  to  make  the  instru- 
ment effective.  She  must  be  presumed  to  have  known  that 
delivery  was  a  necessary  part  of  the  execution  of  the  mort- 
gage, and  she  entrusted  that  part  of  its  execution  to  her  son. 
I  tliink  it  clearly  appears  that  under  such  conditions  Henry 
"Ranje  was  the  agent  of  his  mother  in  delivering  the  indem- 
nity mortgage,  and  it  follows  that  his  statements  made  to 
appellant  at  the  time  of  delivery  were  a  part  of  the  res 
gestae,  and  binding  on  his  principaL 

I  believe  the  trial  court  erred  in  rejecting  the  testimony 
offered,  and  for  the  error  in  overruling  the  motion  for  a 
new  trial,  the  judgment  should  be  reversed, 

Ibach,  P.  J.,  concursw 

Note.— Reported  In  d8  N.  E.  814,  317.  See,  also,  under  (1)  16 
Cyc.  1005,  1028;  (2)  38  Cyc.  1378;  (3)  16  Cyc.  1148;  (4)  31  Cyc 
3331;  (5)  27  Cyc.  1613;  (6)  38  Cyc.  1329;  (7)  3  Cyc.  300.  As  to 
admissibility  of  parol  evidence  to  affect  written  terms  of  a  mort- 
gage, see  56  Am.  St  667;  11  Am.  St.  844.  As  to  principalis  not 
beiDg  bomid  by  agent's  act  outside  the  scope  of  his  authority,  see 
G  Am.  St  87. 


Patterson  v.  Southern  Railway  Company  op 

Indiana  et  al. 

INo.  7,650.    Filed  October  15,  1912.    Rehearing  denied  January  31, 

1013.    Transfer  denied  March  6,  1913.] 

1.  TftiAL. — Directed  Verdict. — ^The  trial  court  may  direct  a  ver- 
dict for  defendant  only  where  the  evidence  most  favorable  to 
the  plaintiff,  together  with  all  reasonable  and  legitimate  infer- 
ences that  a  jury  might  draw  therefrom,  is  clearly  insufficient  to 
establish  one  or  more  facts  essential  to  plaintiff's  right  of  action, 
p.  620. 
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2.  Master  and  Sebvaivt. — Places  of  Work. — Tools  and  Appliances, 
— Duty  of  Master. — Delegation  of  Duty, — ^The  master's  duty  of 
providing  a  reiisonably  safe  place  for  the  servant  to  work,  and 
safe  tools  and  appliances  with  which  to  work,  is  a  continuing 
one  and  cannot  be  delegated  by  him  to  an  employe  so  as  to  avoid 
responsibility  for  its  violation,    p.  623. 

3.  Masteb  and  Servant. — Negligence. — Vice  Principal. — 'An  em- 
ploye, regardless  of  his  rank  or  grade,  who  isr  authorized  to  per- 
form a  duty  which  is  clearly  the  master's  duty,  is  to  that  extent 
a  vice  principal  and  his  act  Is  the  act  of  the  master,  and,  in 
determining  the  master's  liability  for  his  negligence,  the  control- 
ling Inquiry  is  whether  his  act  or  omission  involved  a  duty 
owing  by  the  master  to  the  injured  servant    p.  623. 

4.  Master  and  Servant. — Injury  to  Servants. — Negligence. — Fel- 
low 8€mants. — Where  workmen,  in  the  construction  of  a  bridge, 
erect  a  scaffold  on  their  own  initiative  and  for  their  own  con- 
venience, and  the  order  of  the  foreman  directing  the  building  of 
same  was  merely  an  executive  detail  of  the  work,  the  foreman  is 
a  fellow  servant  for  whose  negligence  in  such  construction  the 
master  is  not  liable,    p.  624. 

5.  Master  and  Servant. — Injury  to  Servants. — Fellow  Servants. — 
Jury  Question. — In  an  action  by  a  servant  for  personal  injuries 
sustained  by  the  falling  of  a  temporary  scaffold  erected  on  the 
Bide  of  a  railroad  fill,  on  which  ties  were  being  prepared  to  use 
in  the  construction  of  a  railroad  bridge,  where  there  was  evi- 
dence that  during  the  three  years  that  plaintiff  was  employed  by 
defendant  as  a  bridge  carpenter  such  platforms  were  always 
constructed  under  the  direction  of  the  foreman,  that  it  was 
usual  and  customary.  In  erecting  such  platforms  on  the  side  of  a 
fill,  to  make  secure  the  ends  of  the  stringer  ties  next  to  the 
track  to  keep  the  structure  from  tipping,  and  that  plaintiff 
believed  the  platform  was  thus  made  secure  when  he  went  upon 
It,  the  court  was  not  warranted  in  directing  a  verdict  for  defend- 
ant, but  the  question  of  whether  such  evidence  warranted  the 
conclusion  that  the  erection  of  such  platforms  was  a  part  of 
defendant's  general  plan  of  operation  under  similar  conditions,  so 
as  to  render  the  negligence  of  the  foreman  In  directing  the  con- 
struction of  the  platform  that  of  a  vice  principal  should  have 
gone  to  the  Jury  under  proper  instructions  of  the  court    p.  625. 

From  Pike  Circuit  Court ;  John  L.  Breiz,  Judge. 

Action  by  John  W.  Patterson  against  the  Southern  Bail- 
way  Company  of  Indiana  and  another.  From  a  judgment 
for  defendants,  the  plaintiff  appeals.    Reversed. 

E.  W.  Armstrong,  for  appellant. 
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Alex  P,  Humphrey,  Edward  P.  Humphrey,  John  D.  WeU 
man  and  Th(ymas  Duncan,  for  appellees. 

Adams,  P.  J. — This  action  was  brought  by  appellant 
against  appellees,  to  recover  damages  for  personal  injuries 
sustained  by  appellant  while  in  the  service  o{  appellee  South- 
ern Railway  Company,  and  was  based  on  a  common-law 
right 

At  the  conclusion  of  appellant's  evidence  the  court  di- 
rected the  jury  to  return  separate  verdicts  in  favor  of  each 
defendant.  Verdicts  were  accordingly  returned,  and  judg- 
ment rendered  thereon. 

The  only  error  assigned  is  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial,  and  the  only 
error  relied  on  for  reversal  is  that  the  court  erred  in  giv- 
ing the  peremptory  instruction.  Whether  or  not  this  was 
error  depends  on  the  evidence  given  in  the  cause  on  behalf 
on  plaintiff. 

It  is  a  settled  rule  in  this  State  that  the  right  of  the  court 

to  direct  a  verdict  for  a  defendant  can  only  be  upheld 

where,  after  a  consideration  of  all  the  evidence  most 

1.  favorable  to  the  plaintiff,  together  with  all  the  rea^ 
sonable  and  legitimate  inferences  which  the  jury 
might  have  drawn  therefrom,  it  can  be  said  that  the  evi- 
dence is  clearly  insuflScient  to  establish  one  or  more  facts 
essential  to  plaintiff's  right  of  action.  Oregory  v.  Cleve- 
land, etc.,  R.  Co.  (1887),  112  Ind.  385,  388,  14  N.  E.  228; 
Wolfe  V.  McMillan  (1888),  117  Ind.  587,  593,  20  N.  E.  509; 
Diczi  V.  G.  H.  Hammond  Co.  (1901),  156  Ind.  583,  588,  60 
N.  E.  353;  Dams  v.  Mercer  Lumber  Co.  (1905),  164  Ind. 
413,  425,  73  N.  E.  899. 

The  facts  disclosed  by  the  evidence  show  that  appellant 
was  a  bridge  carpenter,  and,  as  such,  had  been  in  the  serv- 
ice of  the  Southern  Railway  Company  for  three  years,  and 
during  the  entire  time  of  his  employment  was  under  appel- 
lee Teaford,  who  was  foreman  of  the  bridge  gang.    Teaford 
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had  been  in  the  employ  of  the  railway  company  as  foreman 
and  bridge  carpenter  for  twenty  years.  Appellant's  duties 
were  general,  doing  whatever  he  was  directed  to  do.  In 
February,  1909,  the  railway  company  was  repairing  a  cer- 
tain bridge,  by  redecking  the  same,  which  was  done  by  plac- 
ing new  stringers  and  ties  thereon.  The  company  had  de- 
livered on  the  right  of  way,  at  or  near  the  bridge,  sawed 
timbers  of  proper  size  and  quality,  which  were  to  be  dressed 
by  the  carpenters  and  placed  in  the  structure.  About 
twenty  men  were  employed  in  this  work,  who  were  under 
the  general  direction  of  Teaford.  Immediately  east  of  the 
bridge  was  a  fill  of  six  or  eight  feet,  about  thirteen  feet 
wide  at  the  top,  and  on  which  there  vras  a  rock  ballast  of 
twenty  inches. 

On  the  day  of  appellant's  injury  he  waa  working  at  the 
north  side  of  the  track,  ninety  or  one  hundred  feet  east  of 
the  point  where  he  was  injured.  Teaford  directed  two  of 
the  men  to  build  a  scaffold,  on  which  bridge  ties  were  to  be 
dressed  and  made  ready  for  use,  and  was  present  while  the 
same  was  being  built.  Such  platforms  were  always  con- 
structed under  the  direction  of  the  foreman.  This  par- 
ticular scaffold  was  erected  on  the  south  side  of  the  track 
by  placing  two  bridge  ties  one  on  top  of  the  other  on  the 
side  of  the  fill  parallel  with  the  track.  Two  ties  were  then 
laid  from  the  top  of  the  foundation  ties,  the  north  ends 
resting  on  the  shoulder  of  the  fill  and  the  south  ends  ex- 
tending over  the  foundation  ties  three  or  four  feet.  These 
ties  or  stringers  were  four  or  five  feet  apart,  and  on  them 
were  placed  twelve  or  thirteen  other  ties,  to  be  dressed  and 
prepared  for  use.  These  ties  completely  covered  the  string- 
er ties.  Two  men  working  at  the  north  end  of  the  scaffold 
marked  the  ties,  and  after  marking  turned  them  back  to  the 
south  to  two  other  men,  who  sawed  the  ties  as  indicated  by 
the  marks.  When  properly  sawed,  the  ties  were  turned 
over  to  the  south  to  the  adz  men,  who  worked  at  the  south, 
end  of  the  scaffold.    The  foundation  ties  as  well  as  the 
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stringers  and  the  ties  in  course  of  preparation  for  use, 
were  all  eleven  feet  in  length.  Appellant  was  one  of  the 
two  adz  men,  who  worked  at  the  south  end  of  the  scaffold. 
He  did  not  see  how  far  the  stringers  projected  over  the 
foundation  ties  at  the  time  he  went  on  the  scaffold,  and  did 
not  see  how  the  stringers  were  placed  on  the  foundation 
ties,  on  account  of  the  ties,  placed  thereon  for  dressing,  com- 
pletely covering  the  stringers.  Appellant  had  been  working 
at  the  south  end  of  the  scaffold  about  twenty-five  minutes, 
when  the  same  by  reason  of  increased  weight,  tipped,  throw- 
ing him  down  the  embankment,  and  resulting  in  injuries 
for  which  this  action  is  brought.  The  stringer  ties  were  not 
anchored  at  the  north  end  or  supported  at  the  south  end, 
except  by  the  foundation  ties. 

At  the  time  appellant  went  on  the  scaffold  he  believed 
that  the  stringer  ties  had  been  anchored  or  made  secure 
at  the  north  end.  During  all  the  time  of  his  service  with 
appellee,  appellant  had  never  seen  a  platform  erected  at  a 
similar  place  that  was  not  fastened  to  the  ground.  It  was 
usual  and  customary  in  constructing  a  platform  at  a  place 
of  this  kind  to  make  secure  the  ends  next  to  the  tracks,  to 
prevent  tipping.  Before  appellant  went  on  the  scaffold, 
the  bridge  foreman,  Teaford,  said  to  him:  *'Get  your  adz, 
and  go  to  adzing:  the  scaffold  is  ready."  He  then  walked 
to  the  west  on  the  north  side  of  the  track,  secured  his  adz, 
which  was  lying  almost  north  of  the  scaffold,  crossed  over 
the  track,  and  commenced  work.  The  scaffold  was  an  im- 
provised structure,  which  required  about  twenty  minutes 
in  building,  and  was  designed  as  a  place  where  ties  placed 
thereon  could  be  dressed,  and  would  not  be  in  use  for  more 
than  two  hours. 

The  only  question  presented  and  argued  by  appellant  in 
his  brief  pertains  to  the  status  of  Teaford.  Was  he  the 
representative  of  the  master  and  a  vice  principal  in  the  erec- 
tion of  the  scaffold,  or  was  he  a  fellow  servant  with  appel- 
lant, engaged  in  the  same  general  undertaking?    Was  he 
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discharging  a  duty  which  the  master  owed  to  the  servant, 
or  was  he  performing  a  duty  which  the  servant  owed  to  the 
master  ?  These  questions  are  generally  not  free  from  doubt. 
The  difficulty  is  not  in  applying  the  law  when  the  relation 
is  definitely  shown,  but  in  applying  the  law  to  the  con- 
ceded facts  in  determining  the  relation. 

We  think  no  good  purpose  would  be  served  by  an  ex- 
tended review  of  the  decided  cases,  and  by  adding  to  the 
confusion  which  already  exists  in  the  texts  and  decisions 
relative  to  who  are  and  who  are  not  fellow  servants.  This 
seeming  confusion  clearly  arises  from  the  extent  and  variety 
of  the  facts  on  which  rules  have  been  declared  and  applied, 
and  it  is  not  surprising  that  no  certain  and  definite  test  can 
be  applied  in  all  cases.  Out  of  the  confusion,  however, 
some  general  principles  may  be  gathered  which  are  funda- 
mental in  the  determination  of  all  cases  presenting  the 
fellow  servant  question. 

It  is  recognized  that  the  primary  duty  of  providing  a 

reasonably  safe  place  for  the  servant  to  work,  and  safe 

tools  and  appliances  with  which  to  work  is  on  the 

2.  master,  and  this  duty  is  a  continuing  one,  which  the 
master  cannot  delegate  to  an  employe  and  escape 
responsibility.    If  this  duty  is  so  delegated,  the  era- 

3.  ploye,  no  matter  what  his  rank  or  grade  may  be,  be- 
comes a  vice  principal  and  not  a  fellow  servant,  and 

his  act  is  the  act  of  the  master.  Dill  v.  Mormon  (1905),  164 
Ind.  507,  512,  73  N.  B.  67,  69  L.  R.  A.  163 ;  Thacker  v.  Chi- 
cago,  etc.,  B.  Co.  (1902),  159  Ind.  82,  64  N.  E.  605,  59  L. 
B.  A.  792;  Federal  Cement  Tile  Co.  v.  Korff  (1912),  50 
Ind.  App.  608,  97  N.  E.  185 ;  Standard  Oil  Co.  v.  Bowker 
(1895),  141  Ind.  12,  18,  40  N.  E.  128;  Indiana,  etc.,  B.  Co. 
V.  Snyder  (1895),  140  Ind.  647,  655,  39  N.  E.  912;  LoiUs- 
ville,  etc.,  B.  Co.  v.  Berkey  (1894),  136  Ind.  181,  190,  35 
N.  E.  3;  Indiana  Car  Co.  v.  Parker  (1885),  100  Ind.  181, 
191,  and  cases  cited. 
In  3  Elliott,  Railroads  §1317,  it  is  said:     ''The  term 
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'vice  principal'  is  generally  used  to  denote  an  employe  to 
whom  the  employer  has  entrusted  the  performance  of  a 
duty  which  the  law  requires  the  employer  himself  to  per- 
form. We  think  that  a  superior  agent  or  vice  principal  is 
an  employe  who  is  entrusted  generally  with  the  performance 
of  the  master's  duties,  or  is  entrusted  with  the  performance 
of  some  of  the  master's  duties,  although  he  may  not  be  en- 
trusted with  all  the  duties  of  the  employer.  We  believe 
that  were  the  duty  which  the  law  imposes  on  the  employer 
is  entrusted  to  an  employe,  the  employe  is  a  vice  principal 
as  to  that  duty,  although  the  matter  to  which  it  relates 
may  not  be  in  the  strict  sense  a  general  one."  This  defini- 
tion is  quoted  and  approved  in  Cleveland,  etc,  R.  Co.  v. 
Poland  (1910),  174  Ind.  411,  416,  91  N.  E.  594;  92  N.  E. 
185.  It  is  also  quoted,  but  questioned,  in  Peirce  v.  Oliver 
(1897),  18  Ind.  App.  87,  97,  47  N.  E.  485.  But  whatever  dif- 
ference of  opinion  may  exist  as  to  the  definition  of  vice 
principal,  all  authorities  agree  that  an  employe  authorized 
to  perform  a  duty  which  is  clearly  the  master's  duty  is,  to- 
that  extent,  a  vice  principal,  and  the  controlling  inquiry 
must  be  whether  an  act  or  omission  resulting  in  an  injury 
involved  a  duty  owing  by  the  master  to  the  injured  servant. 
Justice  V.  Pennsylvania  Co,  (1892),  130  Ind.  321,  30  N.  E. 
303 ;  Thacker  v.  Chicago,  etCf  B.  Co.,  supra,  and  cases  cited. 
In  the  case  under  consideration,  the  general  order  of  the 
master  was  to  repair  the  bridge  by  redecking  it,  and  to 

that  end,  as  far  as  appears,  the  master  furnished 
4.    materials  of  approved  quality,   and  delivered  the 

same  on  the  right  of  way  at  or  near  the  bridge.  If 
the  scaffold  was  constructed  on  the  initiative  of  the  woric- 
men,  and  to  suit  their  own  convenience,  and  if  the  order  of 
the  foreman  directing  the  building  of  the  same  was  but 
mere  executive  detail  of  the  work,  then,  imder  well- 
established  rules,  Teaford  was  a  fellow  servant  for  whose 
negligence  the  master  would  not  be  liable.  Cleveland,  eic, 
R.  Co.  V.  FoUmd,  supra;  Indianapolis  Traction,  etc.,  Co.  v. 
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Kinney  (1909),  171  Ind.  612,  622,  85  N.  E.  954,  23  L.  R.  A. 
(N.  8.)  711;  Haskell  <fe  Barker  Car  Co.  v.  Przezdziankowski 
(1908),  170  Ind.  1,  10,  83  N.  B.  626,  14  L.  R.  A.  (N.  S.) 
972,  127  Am.  St.  352;  Indianapolis  St.  R.  Co.  v.  Kane 
(1907),  169  Ind.  25,  30,  80  N.  E.  841,  81  N.  E.  721 ;  Dill  v. 
Marmon,  supra,  515;  Southern  Ind.  R.  Co.  v.  HarreU 
(1904),  161  Ind.  689,  700,  68  N.  E.  262,  63  L.  R.  A.  460; 
Southern  Ind.  R.  Co.  v.  Martin  (1903),  160  Ind.  280,  287, 
66  N.  E.  886. 

If,  however,  by  taking  the  evidence  most  favorable  to  ap- 
pellant and  indulging  every  reasonable  and  legitimate  in- 
ference which  a  jury  might  draw  therefrom,  it  cannot 
5.  be  said  as  a  matter  of  law  that  appellant  and  Tea- 
ford  were  fellow  servants,  then  the  court  erred  in 
giving  the  peremptory  instruction,  and  in  withdrawing  the 
case  from  the  jury.  Appellant  testified,  as  we  have  seen, 
that  for  three  years  prior  to  his  injury  he  was  employed  by 
the  railroad  company  as  a  bridge  carpenter;  that  during 
the  time  of  his  service  these  platforms  were  always  con- 
stinicted  under  the  direction  of  the  foreman,  and  that  it 
was  usual  and  customary  in  the  building  of  a  platform 
on  the  side  of  a  fill  to  make  secure  the  ends  of  the  stringer 
ties  next  to  the  track  to  keep  the  structure  from  tipping. 
He  also  testified  that  he  had  never  seen  a  platform  at  such 
a  place  that  was  not  so  secured,  and  that  he  believed  it  was 
thus  made  secure  when  he  went  on  it. 

There  was,  therefore,  some  evidence  before  the  jury  that 
platforms  of  the  kind  and  character,  and  used  for  the  same 
purpose,  as  the  one  in  this  case,  were  used  in  appellee's 
bridge  work,  where  timbers  were  to  be  prepared  on  the 
side  of  an  embankment.  And  if  it  was  customary,  as  the 
evidence  indicates,  to  erect  such  platforms  at  such  places 
in  the  prosecution  of  appellee's  work,  then  the  erection  of 
the  platform  in  this  case  was  not  a  mere  executive  detail 
of  the  work,  but  was  a  part  of  appellee's  general  plan  of 
Vol.  52—40 
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operation  under  similar  conditicms.  The  rale  would  then 
apply  that  the  master  is  bound  to  provide  the  servant 
a  reasonably  safe  place  in  which  to  work,  and  if  this  primary 
duty  was  delegated  in  this  case  to  Teaford,  the  foreman,  the 
act  of  Teaford  was  the  act  of  the  master.  Whether  the  evi- 
dence was  strong  enough  to  warrant  such  a  conclusion  was 
not  a  matter  for  the  determination  of  the  court,  but  should 
have  gone  to  the  jury,  under  proper  instructions  by  the 
court 

For  error  in  giving  the  peremptory  instruction,  the  judg- 
ment is  reversed  and  the  cause  remanded,  with  instructions 
to  the  trial  court  to  sustain  appellant's  motion  for  a  new 
trial. 

Note.— Reported  In  99  N.  E.  491.  See,  also,  under  (1)  38  Qyc. 
1576;  (2)  26  Cyc.  1104;  (3)  26  Cyc.  1318;  (4)  26  Cyc.  1329;  (5) 
26  Cyc.  1474.  As  to  court's  invading  Jury's  province  by  Instructing 
on  matters  of  fact,  see  14  Am.  St  36.  As  to  master's  duty  to 
provide  safe  appliances  and  places  for  servant,  see  33  Am.  St  766. 
As  to  master's  delegation  of  duty  see  note  to  Brazil  Block  Coal  Co, 
v.  Qibson  (Ind.),  98  Am.  St  300.  As  to  fellow-servant  rule  and 
who  are  vice  principals,  see  75  Am.  St  584.  For  vice  prlnclpalshlp 
considered  with  reference  to  rank  of  superior  servant,  see  51  L.  R. 
A.  513.  On  the  question  of  vice  prlnclpalshlp  as  determined  with 
reference  to  character  of  act  causing  Injury,  see  54  L.  R.  A.  37.  On 
the  duty  of  a  master  to  furnish  safe  appliances  as  affected  by  fact 
that  defective  appllam^es  are  prepared  by  fellow  servants,  see  4  L. 
R.  A.  (N.  S.)  220.  As  to  the  liability  of  a  master  for  Injuries  to  a 
servant  caused  by  the  fall  of  scaffolding,  see  18  Ann.  Ca&  611 ;  Ann. 
Ca&  1913  B  1123. 


Swain  v.  Hunt  et  al. 

[No.  7,729.    Filed  October  31,  1912.    Rehearing  denied 

March  6,  1913.] 

1.  Husband  and  Wife. — Actions, — Parties. — ^Where,  In  an  actl<m 
against  a  husband  and  wife  oo  a  note  executed  by  the  wife 
before  her  marriage,  Judgment  was  had  against  the  wife,  but  no 
finding  or  Judgment  was  rendered  against  the  husband,  the  hus- 
band is  neither  a  necessary  nor  proper  party  in  an  action  ou 
such  Judgment,  brought  after  a  divorce  had  been  granted,    p.  627. 
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2.  Fraud. — Cont/plaM,^— -Allegations, — Bringing  Action  in  Wrong 
County. — A  complaint  in  an  action  to  set  aside  a  judgment,  on 
the  ground  that  the  original  action  was  fraudulently  brought  in 
the  wrong  county,  is  Insufficient  In  the  absence  of  averments  of 
acts  or  conduct  constituting  fraud,    p.  628. 

3.  Venue. — Action  Brought  in  Wrong  County. — Waiver  of  Ohjeo- 
tion, — ^Where  an  action  is  brought  in  the  wrong  county,  and 
defendant  is  lawfully  served  with  notice  of  the  pendency  of  the 
action,  the  question  of  Jurisdiction  is  waived  by  permitting  a 
default  to  be  taken,  under  §348  Bums  1908,  §343  R.  S.  1881, 
providing  that  an  objection  that  the  action  Is  brought  in  the 
wrong  county  shall  be  deemed  waived,  if  not  taken  by  answer  or 
demurrer,    p.  628. 

From  Hamilton  Circuit  Court;  Dan  Waugh,  Judge. 

Action  by  Hannah  M.  Swain  against  Charles  L.  Hunt  and 
another.  From  a  judgment  for  defendants,  the  plaintiff 
appeals.    Affirmed. 

Joseph  A.  Roberts  and  Walter  L,  Carey,  for  appellant. 
John  F.  Neal,  C.  M,  Gentry  and  E.  E.  Cloe,  for  appelleea 

Adams^  p.  J. — The  only  error  relied  on  for  reversal  in  this 
action  is  predicated  on  the  sustaining  of  appellees'  demurrer 
to  appellant's  complaint. 

It  is  shown  by  the  complaint  that  on  December  16,  1886, 

Gideon  Hunt,  as  guardian  of  appellees,  who  were  then 

minors,  recovered  a  judgment  in  the  Hamilton  Cir- 

1.  cuit  Court  against  appellant  on  a  promissory  note 
executed  to  said  guardian  by  appellant,  under  the 
name  of  H.  M.  White.  Before  the  maturity  of  the  note, 
and  before  suit  was  brought  thereon,  appellant  became  the 
wife  of  Luther  Swain,  who  was  made  a  codefendant  in  the 
action,  but  against  whom  no  finding  or  judgment  was  made 
or  rendered.  Soon  after  the  rendition  of  the  judgment,  ap- 
pellant and  Luther  Swain  were  divorced,  and  appellant  be- 
came a  resident  of  Marion  county,  Indiana.  On  December 
8, 1906,  appellees,  then  of  full  age,  brought  suit  on  the  judg- 
ment against  appellant  in  the  Hamilton  Circuit  Court,  to 
which  action  Luther  Swain  was  made  a  party  defexxdat^t. 
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Summons  for  appellant  was  issued  by  the  clerk  directed  to 
the  sheriff  of  Marion  county,  and  was  served  by  reading 
and  by  copy.  On  December  22,  1906,  the  court  found  that 
each  defendant  had  been  duly  served  with  process,  appel- 
lant was  defaulted,  and  judgment  rendered  against  her  on 
default,  and  in  favor  of  Luther  Swain  for  his  costs. 

This  action  was  brought  by  appellant  against  appellees 
on  December  17,  1908,  to  set  aside  said  judgment,  on  the 
ground  that  the  court  rendering  the  same  had  no  jurisdic- 
tion over  her  person. 

It  is  contended  by  appellant  that  the  judgment  sought 
to  be  set  aside  is  void;  that  the  Hamilton  Circuit  Court 
did  not  have  jurisdiction  over  the  person  of  appellant,  and 
that  Luther  Swain  was  made  a  party  defendant  to  the  action 
for  the  fraudulent  purpose  of  giving  the  Hamilton  Circuit 
Court  jurisdiction  to  hear  and  determine  the  cause. 

It  is  clear  that  Luther  Swain  was  neither  a  proper  nor  a 

necessary  party  defendant,  and  that  the  action  was  brought 

in  the  wrong  county ;  but  it  cannot  be  said  that  the 

2.  bringing  of  an  action  in  the  wrong  county  is  fraudu- 
lent, without  any  averment  as  to  the  acts  or  conduct 

constituting  the  fraud.  All  actions  brought  in  the  Hamil- 
ton Circuit  Court  are  brought  for  the  purpose  of  vesting 
jurisdiction  in  that  court. 

Appellant  asserts  that  a  defendant  sued  in  the  wrong 

county  does  not  waive  the  question  of  jurisdiction  over  his 

pei*son  by  failing  to  appear  and  raise  the  question  by 

3.  demurrer  or  answer,  and  in  support  cites,  among 
other  cases,  Dobbins  v.  McNamara  (1887),  113  Ind. 

54,  14  N.  E.  887,  3  Am.  St.  626,  and  Cavanaugh  v.  Smith 
(1882),  84  Ind.  380.  These  cases  are  not  in  point,  and  only 
hold  that  where  a  judgment  is  rendered  on  default  against 
a  defendant  on  whom  there  was  no  service  of  process,  and 
over  whose  person  the  court  acquired  no  jurisdiction,  such 
judgment  may  be  set  aside  in  a  direct  proceeding,  whether 
the  defendant  had  a  good  defense  or  not 
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In  the  case  at  bar,  appellant  was  lawfully  served  with 
notice  of  the  pendency  of  the  action,  and  suffered  a  default 
to  be  taken.  Under  the  plain  terms  of  the  statute,  this  con- 
stituted  a  waiver  of  jurisdiction.  The  proviso  of  §348  Burns 
1908,  §343  R.  S.  1881,  reads  as  follows:  ** Provided,  how- 
ever, That  the  objection  that  the  action  was  brought  in  the 
wrong  county,  if  not  taken  by  answer  or  demurrer,  shall 
be  deemed  to  have  been  waived."  The  subject-matter  of 
the  action  was  clearly  within  the  ordinary  jurisdiction  of 
the  Hamilton  Circuit  Court,  and  although  the  action  should 
have  been  brought  against  appellant  in  Marion  county,  the 
jurisdiction  of  the  Hamilton  Circuit  Court  over  the  person 
of  appellant  was  waived  by  failure  to  raise  the  question  by 
answer  or  demurrer.  Eel  River  R.  Co.  v.  State,  ex  rel, 
(1896),  143  Ind.  231,  234,  42  N.  E.  617;  Chicago,  etc.,  R. 
Co.  V.  Marshail  (1906),  38  Ind.  App.  217,  222,  75  N.  E.  973; 
Globe  Accident  Ins.  Co.  v.  Reid  (1898),  19  Ind.  App.  203, 
219,  47  N.  E.  947,  49  N.  E.  291. 

It  would  be  a  harsh  rule  that  would  permit  appellant  in 
this  case  to  disregard  the  summons  of  the  Hamilton  Circuit 
Court,  suffer  a  judgment  to  be  taken  against  her  on  de- 
fault, wait  until  the  original  judgment  became  barred  by 
the  statute  of  limitations;  and  then  set  aside  the  judgment 
rendered  on  the  original  judgment. 

The  demurrer  to  the  complaint  was  properly  sustained, 
and  the  judgment  is  affirmed. 

Note. — Keix>rted  in  09  N.  E.  529.  See,  nlao,  under  (1)  21  Cyc. 
1550;  (2)  23  Cyc.  1041;  (3)  40  Cyc.  111.  As  to  what  Inw  gov- 
ernn  a  wife's  capac-ity  to  sue  or  be  sued,  see  85  Am.  St  577. 
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National  Biscuit  Company  v.  Wilson. 

I  No.  7,730.    Filed  November  21,  1912.    Rehearing  denied  January 
23,  1913.    Transfer  denied  March  G,  1913.] 

1.  Mastes  and  Servant. — Injury  to  Servant. — Complaint. — Proof. 
— To  entitle  a  servant  to  Judgment  in  an  acUon  against  the 
master  for  personal  Injuries,  the  complaint  must  allege,  and  he 
must  prove,  some  act  of  negligence  by  defendant  which  resulted 
in  the  injury,    p.  631. 

2.  Appeal.  —  Review.  —  Answers  to  Interrogatories.  —  Motion  for 
Judgment. — Evidence  Not  in  Record. — Where  the  evidence  Is  not 
in  the  record  on  appeal,  the  court  will  not  reverse  the  trial  court 
for  overruling  a  motion  for  Judgment  on  the  answers  to  Interrog- 
atories notwithstanding  the  general  verdict,  unless  the  conflict 
between  such  answers  and  the  general  verdict  Is  such  that  it 
could  not  be  removed  by  any  evidence  legitimately  admissible 
under  the  issues,  and  will  presume  that  such  evidence  was  before 
the  Jury.    p.  633. 

3.  Master  and  Servant. — Injury  to  Servant, — Elevator  Accident. 
— Elevator  Not  in  Control  of  Master. — Liability. — ^Where  a  serv- 
ant is  emploj^ed  to  hoist  flour  by  an  elevator  to  the  upper  story 
of  a  building  leased  in  part  by  his  employer,  and  is  injureil  by 
reason  of  defects  in  such  elevator,  even  though  the  employer 
under  his  lease  has  no  control  over  the  elevator,  the  rule  that 
the  muster  is  bound  to  furnish  a  reasonably  safe  place  for  the 
servant  to  work,  and  reasonably  safe  appliances  and  machinery, 
applies,  and  such  employer  Is  liable,  if,  by  the  exercise  of  ordi- 
nary care  the  elevator  would  have  been  known  to  be  dangerous, 
p.  633. 

4.  Trial. — Anstcers  to  Interrogatories. — Conclusions  of  Law. — In- 
terrogatories to  the  Jury  asking  whether  defendant  had  a  right  to 
alter  and  repair  the  elevator  on  which  plaintiff  was  injured,  or  to 
Inspect  it,  were  improper  and  the  answers  involved  conclusions 
of  law.    p.  a'?8. 

From  Marion  Circuit  Court  (12,099) ;  Charles  Bemster, 
Judge. 

Action  by  Melvin  L.  Wilson  against  the  National  Biscuit 
Company.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.     Affirmed. 

John  B.  Elam,  James  W.  Fesler  and  Harvey  J.  Elam,  for 
appellant. 
Bailey  &  Young  and  Wymond  J.  Beckett,  for  appellee. 
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Ibach^  J. — This  was  an  action  for  damages  on  account  of 
personal  injuries  alleged  to  have  been  caused  by  the  negli- 
gence of  appellant.  The  case  was  tried  and  appealed  once 
before.  National  Biscuit  Co.  v.  Wilson  (1907),  169  Ind. 
442,  82  N.  E.  916.  The  issues  in  the  present  trial  were 
formed  by  an  amended  complaint  in  two  paragraphs  and 
an  answer  in  general  denial,  the  cause  was  tried  by  a  jury, 
and  a  verdict  for  $1,500  returned  for  the  plaintiflP,  and  in 
connection  with  the  verdict  sixty-three  interrogatories  were 
answered.  The  defendant  moved  for  judgment  in  its  favor 
on  the  interrogatories  and  answers  thereto,  but  the  court 
entered  judgment  on  the  general  verdict.  The  error  relied 
on  for  reversal  is  in  overruling  the  motion  for  judgment  in 
favor  of  defendant  on  the  interrogatories  and  answers. 

To  entitle  plaintiff  to  judgment  in  the  present  case,  he 

must  charge  in  his  complaint  some  act  of  negligence  on  the 

part  of  defendant  that  resulted  in  injury  to  him,  and 

1.  must  prove  that  act  of  negligence.  Therefore  in  con- 
sidering the  error  assigned,  we  must  consider  the 
charge  of  negligence  in  the  complaint,  and  we  deem  it  suflS- 
cient  for  the  purposes  of  this  opinion  to  set  out  the  charge  of 
the  third  paragraph  of  complaint,  the  substance  of  which  is 
that  the  defendant  owned,  operated  and  managed  an  elevator 
and  hoist  in  said  building,  which  was  wholly  under  the 
control  and  inspection  and  supervision  of  the  defendant. 
Then  follows  a  description  of  certain  alleged  defects  in  the 
elevator,  and  the  charge,  'Hhat  defendant  was  negligently 
using  said  elevator  and  said  gear  in  said  weakened  and 
worn  condition.  That  said  worn  condition  of  said  gear 
wheel  and  said  cogs  was  well  known  to  the  defendant,  Na- 
tional Biscuit  Company,  and  that  said  elevator  with  said 
gear  wheel  and  cogs  in  said  condition  was  dangerous,  was 
also  well  known  to  said  defendant  the  National  Biscuit  Com- 
pany, in  ample  time  to  have  repaired  said  gear  wheel  or 
to  have  replaced  the  same  with  a  new  wheel  long  before  tYie 
happening  of  the  accident."    It  is  further  charged  that  tlie 
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elevator  fell  and  caused  the  injury  *'by  reason  of  the  de- 
fendant's negligence  in  using  said  elevator  with  said  cogs 
and  said  gear  wheel  in  said  weakened  and  defective  condi- 
tion as  aforesaid,  and  failing  to  properly  inspect  said  cogs 
and  gear  wheel  and  in  failing  to  repair  or  replace  the  same." 
The  gist  of  the  charge  is  that  defendant  was  negligent  in 
using  the  elevator  with  weakened  and  defective  cogwheels, 
and  in  failing  to  repair  the  same.  Appellant  contends  that 
the  answers  to  interrogatories  show  that  it  was  under  no 
duty  to  repair  the  elevator. 

From  the  answers  to  interrogatories,  which  tend  to  sus- 
tain the  general  verdict,  it  appears  that  plaintiff  was  injured 
while  employed  by  defendant  on  October  16,  1900 ;  that  he 
was  engaged  in  hoisting  sacks  of  flour  from  the  first  floor 
of  a  building,  a  part  of  which  was  occupied  by  defendant 
as  tenant,  to  an  upper  story  thereof,  by  means  of  a  freight 
elevator  which  was  operated  by  a  man  riding  on  it  with  a 
load.  This  elevator  was  built  for  a  freight  elevator  and 
used  as  such,  and  persons  doing  business  in  the  building 
and  employes  of  different  occupants  thereof  sometimes  rode 
on  it  to  get  from  one  floor  to  another.  Plaintiff  was  injured 
by  said  elevator  falling  while  he  was  upon  it  as  operator, 
and  while  he  was  hoisting  a  load  of  flour  by  means  of  it.  It 
was  in  plaintiff's  power  to  start  and  stop  the  elevator  at 
his  pleasure,  and  the  elevator  was  caused  to  break  at  the 
particular  moment  when  it  did  break  by  a  weak  point  in  the 
gear  wheel. 

Appellant  contends  that  the  following  facts,  appearing 
from  answers  to  interrogatories,  are  in  conflict  with  the 
general  verdict.  The  building  and  elevator  were  owned  by 
the  Hitz  Baking  Company,  which  carried  an  insurance 
policy  insuring  against  accidents  by  reason  of  said  elevator, 
and  had  an  elevator  inspector  in  its  employ  who  inspected 
it  from  time  to  time  to  discover  defects.  The  Hitz  Baking 
Company  carried  on  business  in  parts  of  the  same  building 
where  the  elevator  was  used,  and  used  it  in  its  business. 
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One  of  the  upper  floors  of  the  building  was  occupied  by  a 
cold  storage  company,  which  used  the  elevator  to  reach  its 
rooms  and  carry  articles  to  and  from  them.  The  Hitz 
Baking  Company  employed  engineers  to  take  care  of  the 
boilers  and  other  machinery  in  the  basement  of  the  building, 
and  employed  Jesse  Jlitz  to  take  charge  of  the  elevator, 
and  Jesse  Hitz  was  in  a  better  position  to  know  of  certain 
dangers  arising  from  the  operation  of  the  elevator  than  was 
plaintiff.  The  engineers  of  the  baking  company  also  gave 
some  attention  to  the  elevator,  and  the  Hitz  Baking  Com- 
pany paid  for  such  repairs  as  were  made  on  the  elevator 
from  time  to  time.  Interrogatories  Nos.  59,  60,  and  61,  and 
the  answers  thereto  follow  in  full.  **59.  Did  the  National 
Biscuit  Company  have  the  right  to  make  any  alterations  or 
repairs  on  the  elevator?  No.  60.  Did  the  National  Bis- 
cuit Company  have  any  right  to  take  the  elevator  to  pieces 
and  inspect  it?  No.  61.  Did  the  Hitz  Baking  Company 
undertake  to  furnish  elevator  service  to  its  tenant  the  Na- 
tional Biscuit  Company.    Yes.'' 

Where,  as  in  the  present  case,  the  evidence  is  not  brought 

before  this  court,  in  reviewing  a  motion  for  judgment  on 

answers  to  interrogatories,  notwithstanding  the  gen- 

2.  eral  verdict,  the  court  will  not  reverse  the  lower 
court's  decision  unless  such  answers  are  in  such  ir- 
reconcilable conflict  with  the  general  verdict  that  the  con- 
flict could  not  be  removed  by  any  evidence  legitimately  ad- 
missible under  the  issues,  for  in  the  absence  of  the  evidence 
the  court  will  treat  the  ease  as  if  such  evidence  had  been 
before  the  jury.  Evansmlle,  etc.,  Traction  Co.  v.  Spiegel 
(1912),  49  Ind.  App.  412,  94  N.  E.  718,  97  N.  E.  949. 

Appellant's   contention    is    that    these    answers    to    in- 
terrogatories show  that  the  facts  make  a  case  wherein  the 
effort  is  to  hold  a  defendant  liable  for  the  condition 

3.  of  premises  in  no  way  under  its  control,  and  that  the 
present  case  falls  within  the  rule  that  a  tenant  who 

merely  rents  rooms  in  a  building  and  does  not  rent  the  ele- 
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vator  is  under  no  obligation  to  keep  it  in  repair,  and  that 
the  duty  to  inspect  and  repair  the  elevator  in  this  case  rested 
on  the  lessor,  namely  the  Hitz  Baking  Company,  for  whose 
acts  this  defendant  was  not  responsible.  Appellee  urges 
that  where  a  master  knows  of  a  defective  and  dangerous 
condition  in  the  machinery  with  which  his  servant  is  re- 
quired to  work,  he  is  liable  for  any  injury  to  the  servant 
by  reason  thereof,  without  any  regard  to  the  question 
whether  he  is  lessor  or  lessee,  or  without  any  regard  to 
whose  duty  it  was  to  repair  as  between  lessor  and  lessee; 
that  it  was  the  duty  therefore  of  appellant  to  inspect  the 
elevator,  and  whether  it  did  this  itself  or  through  the 
agency  of  the  Hitz  Baking  Company  made  no  difference,  for 
if  done  by  the  Hitz  Baking  Company,  this  company  was,  as 
between  appellant  and  appellee,  the  agent  adopted  by  ap- 
pellant for  that  purpose ;  that  appellant  could  not  delegate 
the  duty  while  acting  as  master  to  keep  the  elevator,  the 
safety  device  and  the  hoisting  machinery,  on  and  with 
which  plaintiff  was  required  to  work,  in  a  reasonably  safe 
condition  for  him  to  work  upon,  and  that  where  a  master 
either  uses,  occupies  or  controls  the  premises  where  his  serv- 
ant is  placed  at  work,  it  becomes  his  duty  to  make  the  place 
reasonably  safe  for  such  servant.  The  case  of  Chcmnon  v. 
Sanford  Co.  (1898),  70  Conn.  573,  40  Atl.  462,  41  L.  R.  A 
200,  66  Am.  St.  133,  is  authority  for  the  statement  that  it 
is  the  duty  of  the  master  to  use  reasonable  care  to  make 
the  place  reasonably  safe  where  his  servant  works,  if  the 
master  uses,  occupies  or  controls  the  premises. 

The  case  of  De  Maries  v.  Jameson  (1906),  98  Minn.  453, 
108  N.  W.  830,  was  an  action  to  recover  for  injuries  sus- 
tained by  the  plaintiff  while  in  the  employ  of  the  defendants 
as  a  teamster,  by  the  breaking  of  a  guide  rope,  which  was  a 
part  of  a  block  and  tackle  he  was  using  by  direction  of  the 
defendants  in  unloading  hay  at  the  bam  of  a  customer.  The 
court  said:  *' Where  a  party  directs,  without  further  in- 
struction, his  employe  to  deliver  goods  ui>on  the  premises 
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of  another,  he  is  not  responsible  for  the  safety  of  tie  prem- 
ises or  appliances  of  his  customers.  Such  cases  are  within 
the  general  rule  that  a  master  is  not  liable  to  his  employe 
who  is  injured  by  using  appliances  which  the  master  neither 
owns  nor  controls.  The  ownership  or  control  of  an  appli- 
ance by  the  master  is  not,  however,  in  all  cases,  the  test  of 
his  liability  for  injury  resulting  to  his  employe  by  its  uae. 
As  between  the  servant  and  master  all  appliances,  owned 
or  in  possession  of  another,  of  such  a  character  and  use  as 
to  impose  the  duty  of  inspection,  which  the  master  directs 
or  authorizes  his  servant  to  use  in  the  business  of  the  master 
stand  upon  the  same  footing  as  those  that  actually  belong 
to  him.  If  the  master  is  not  in  a  position  to  safeguard  his 
servants  by  an  inspection'  of  such  appliances,  he  must  re- 
frain from  giving  them  orders  to  use  them,  whereby  their 
safety  will  be  imperiled.  1  Labatt,  Master  and  Servant, 
§171.*'  Similar  reasoning  is  followed  in  the  case  of  Hard- 
ing v.  Railway  Transfer  Co.  (1900),  80  Minn.  504,  83  N. 
W.  395. 

The  reported  case  most  similar  to  the  present  which  we 
have  been  able  to  find  is  that  of  FroUch  v.  C ranker  (1901), 
21  Ohio  C.  C.  615,  618.  There  the  defendant  rented  the 
third  floor  of  a  building,  the  landlord  occupying  and  using 
the  basement  By  the  lease  contract  the  defendant  had 
access  to  and  used,  along  with  the  building,  a  freight  elevator 
for  his  own  purposes  and  those  of  his  employes,  and  for  the 
purpose  of  taking  foods  up  to  the  third  floor.  The  elevator 
was  operated  by  means  of  an  engine  which  was  situated  in 
the  basement,  it  being  propelled  by  water,  and  the  machinery 
and  that  particular  portion  of  the  cable  which  broke  were 
in  the  basement,  that  part  of  the  building  which  was  re- 
tained by  the  landlord  and  not  leased  to  the  tenant.  The 
plaintiff,  a  drayman  for  the  defendant,  brought  to  the 
building  a  load  of  glass  for  the  defendant,  and  put  it  into 
the  elevator  for  the  purpose  of  taking  it  to  the  third  floor, 
he  and  another  employe,  who  was  assisting  him,  riding  ^^ 
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the  elevator,  the  other  employe  operating  the  elevator,  and 
the  plaintiff  was  injured  by  the  fall  of  the  elevator  caused 
by  the  cable  breaking  in  the  basement  "We  quote  from 
the  opinion:  '*The  chief  complaint  of  the  plaintiff  in  error 
is>  that  under  the  undisputed  facts  in  the  case,  the  defendant 
below  was  not  liable  to  Cranker  as  his  employer,  for  the 
reason,  that  under  the  contract  of  lease  by  which  he  had 
possession  of  the  third  floor,  he,  Prolich,  had  no  control  over 
the  elevator  or  machinery,  that  the  elevator  and  machinery 
were  operated  by  Smith  &  Co.,  and  that  the  engine  was  in 
that  part  of  the  building  over  which  Frolich  had  no  control. 
*  *  *  It  is  urged  by  the  plaintiff  in  error  in  this  case, 
that  Frolich  was  not  in  possession  of  this  elevator  or  of 
this  machinery;  that  he  had  no  control  aver  it,  and  that 
therefore  he  is  not  liable  if  there  was  any  defect  in  the 
cable.  •  •  •  We  think  that  under  the  testimony  in 
the  record  the  jury  were  warranted  in  finding  that  Frolich, 
either  by  himself  or  his  manager,  Blair,  authorized  and  per- 
mitted the  use  of  this  elevator  by  the  men  when  conveying 
goods  from  the  bottom  to  the  third  floor,  •  •  •  and 
that  his  manager,  Blair,  directed  the  men  to  use  and  oper- 
ate it  in  performing  these  duties;  and  it  may  be  presumed 
that  they  did  so  find.  •  •  •  This  duty  [to  furnish  rea- 
sonably safe  machinery  and  a  reasonably  safe  place  to  work] 
being  imposed  upon  Frolich,  were  the  jury  warranted  in 
finding  that  he  failed  in  the  performance  of  it!  Mr.  Fro- 
lich admits  that  he  did  not  examine  or  inspect  this  cable. 
His  defense  here  rests  upon  the  ground  that  the  elevator 
was  not  in  his  possession  or  under  his  control.  It  seems  to  us 
that  an  employer  cannot  avoid  the  duty  of  furnishing  a  safe 
place  and  safe  machinery  to  his  employes  by  permitting  or 
requiring  them  to  use  machinery  or  appliance  that  are  or 
may  be  to  some  extent  in  the  possession  of  or  under  the 
control  of  others.  The  employe  may  have  no  knowledge  of 
the  contractual  relations  that  exist  between  the  employer 
and  the  persons  from  whom  he  leases  the  premises.    In 
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this  case  all  that  Cranker  knew  was  that  his  employer  was 
using  the  third  floor ^  that  he  had  the  use  of  this  elevator; 
that  he  was  using  it,  and  that  Cranker,  according  to  his 
testimony,  was  required  to  use  it  in  the  performance  of  his 
duty  in  conveying  goods  to  the  third  floor  and  was  ordered 
by  Blair,  the  foreman,  to  ride  on  the  elevator  when  perform- 
ing this  duty,  and  Mr.  Frolich  could  not  avoid  this  duty  and 
responsibility  by  the  claim  that  he  did  not  lease  the  ele- 
vator; he  could  not  close  his  eyes  to  the  condition  of 
the  elevator  or  refuse  to  inspect  it,  or  neglect  to  inspect  it, 
or  to  make  any  examination  of  it,  for  the  reason  that  he 
only  leased  the  third  floor  and  simply  had  the  use  of  the 
elevator.  It  was  his  duty,  before  requiring  or  permitting 
the  men  to  use  this  elevator,  to  inspect  and  examine  the  ma- 
chinery, to  ascertain  by  a  personal  examination,  or  through 
agents,  what  the  condition  of  the  machinery  was,  and  if  he 
either  knew,  or  by  the  exercise  of  ordinary  care  might  have 
known,  of  the  defective  condition  of  the  elevator,  he  would 
be  liable  for  injuries  resulting  therefrom." 

The  reasoning  of  the  court  in  the  case  just  quoted  from 
seems  to  us  almost  entirely  applicable  to  the  present  case. 
Appellant  has  cited  cases  to  the  effect  that  where  a  portion 
of  a  building  is  leased  to  a  tenant,  and  an  elevator  is  used 
merely  as  a  means  of  access  thereto,  and  is  under  the  con- 
trol of  the  landlord,  the  landlord  is  liable  for  injuries  to 
persons  riding  on  the  elevator.  But  this  is  not  a  case  where 
the  elevator  was  used  merely  as  a  means  of  access  to  the 
premises  of  appellant.  Here  appellee,  an  employe  of  appel- 
lant, was  employed  by  appellant  to  hoist  flour  to  the  upper 
story  of  a  building  by  means  of  the  elevator,  and  the  cir- 
cumstances bring  the  case  clearly  within  the  rule  that  the 
master  is  bound  to  furnish  reasonably  safe  appliances  and 
machinery  with  which  his  servant  is  to  work,  and  a  reason- 
ably safe  place  in  which  to  work.  It  makes  no  difference 
that  appellant  was  not  the  owner  of  the  elevator,  nor  even 
whether  or  not  it  had  absolutely  leased  the  elevator,     Xt  ap* 


638  APPELLATE  COURT  OP  INDIANA, 

National   Biwult  Co.  r.   Wll8on--32  lud.  Ain>.  030. 

pe&rs  from  the  answers  that  appellant  had  sufficient  control 
over  the  elevator  that  it  could  direct  appellee  to  use  it  and 
operate  it  as  a  machine  vdth  which  to  work,  and  such  being 
the  case,  it  owed  to  him  the  master's  duty  of  inspection. 

As  to  interrogatories  Nos.  59  and  60,  we  believe  the 
4.    answers  involve  conclusions  of  law,  and  that  such 

interrogatories  were  not  proper.  But  granting  that 
appellant  had  no  right  in  itself  to  inspect  the  elevator,  still 
the  facts  fall  within  the  rule  announced  by  Frolich  v. 
Cranker,  supra,  and  it  could  not  escape  its  master's  liability 
to  the  employe  for  setting  him  to  work  with  and  on  a  dan- 
gerous machine,  which  in  the  exercise  of  ordinary  care  would 
have  been  known  to  be  dangerous,  simply  because  under  the 
contract,  license  or  other  arrangement  by  which  it  was  en- 
abled to  use  the  machine,  it  had  not  the  right  personally  to 
inspect.  Suppose,  for  example,  that  appellant  had  no  right 
whatever  to  direct  appellee  to  hoist  the  flour  by  means  of  the 
elevator,  but  was  a  trespasser  when  it  directed  him  to  use 
it  In  such  a  case  we  must  admit  that  it  would  have  no 
right  to  inspect,  or  even  to  use,  but  having  taken  control  of 
the  elevator,  and  made  it  its  machine,  so  far  as  appellee 
was  concerned,  and  set  him  to  operate  it,  it  must  furnish 
him  a  machine  as  reasonably  safe  as  if  it  was  the  absolute 
owner.  As  between  appellant  and  appellee,  appellant  hav- 
ing set  appellee  to  work  with  the  elevator,  is  clearly  liable 
to  him  for  the  injuries  sustained  by  the  defect  proved- 
Judgment  affirmed. 

Note.— Reported  In  90  N.  B.  819.  See,  also,  under  (1)  26  Cyc. 
1386,  1415;  (2)  3  Cyc.  173,  313;  (3)  26  Cyc.  1109;  (4)  26  Cyc. 
1012*  As  to  Uablllty  of  master  to  servant  Injured  by  elevator,  see 
56  Am.  St.  806.  For  a  discussion  of  the  duty  of  a  master  to  furnish 
safe  appliances  as  applicable  to  a  servant  sent  to  work  on  the 
premises  of  a  third  person,  see  Ann.  Cas.  1913  B  79d 
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Baltimore   and  Ohio  Southwestern  Railroad 
Company  v.  The  Cincinnati,  Lawrenceburq 
AND  Aurora  Electric  Street 
Railroad  Company. 

[No.  7,750.    Filed  November  26,  1912.    Rehearin^r  denied 

March  6,  19iai 

1.  Contracts. — Actions. — Consideration. — As  a  general  rule,  the 
promise  contained  in  a  contract,  in  order  to  »uw)ort  an  action, 
must  have  been  made  upon  a  valuable  consideration,    p.  643. 

2.  OoNTBACTS. — Valuable  Consideration. — A  valuable  consideration, 
necessary  to  support  a  contract,  must  consist  of  the  forbearance 
or  acquisition  of  some  legal  right,  and,  unless  it  is  the  forbear- 
ance or  acquisition  of  a  legal  right,  there  is  no  cousl deration, 
even  though  the  parties  may  believe  otherwise,    p.  643. 

3.  Railboads. — Street  Railroads. — Crossing  Agreement  Between 
Steam  and  Street  Railroads. — Consideration. — ^The  consent  of  a 
steam  railroad  company  to  cross  its  tracks  at  grade  on  a  certain 
street,  does  not  constitute  a  sufficient  consideration  for  the 
promise  of  a  street  railroad  company  to  pay  for,  keep  and  main- 
tain a  vp^atchman  at  such  crossing,  if  the  same  should  be  re- 
quired, since  the  steam  railroad  company  could  be  required 
to  maintain  a  watchman  regardless  of  whether  the  street 
railroad  crossed  its  tracks,  and  the  street  railroad  company,  in 
obtaining  such  con^nt,  acquired  no  right  to  which  it  was  not 
already  legally  entitled,    p.  643. 

4.  Railroads. — Street  Railroads. — Additional  Burden  on  Streets. — 
Right  to  Cross  Tracks  of  Steam  Road. — The  use  of  city  streets 
by  a  street  railway  company,  with  the  consent  of  the  common 
council,  does  not  constitute  an  additional  burden,  and  it  may, 
subject  to  no  other  conditions  than  those  to  which  the  general 
public  is  subject,  use  the  street  and  cross  the  track  of  a  steam 
road  without  the  letter's  consent    p.  644. 

n.  Railroads. — Use  of  Streets. — Street  Railroads. — It  will  be  as- 
sumed that  a  steam  railroad  constructed  Its  track  across  a  street 
with  the  understanding  that  a  street  or  interurban  railroad 
might  thereafter  be  lawfully  located  on  such  street  and  across 
its  track  at  such  point    p.  645, 

6.  Railroads. — Street  Railroads. — Right  to  Cross  Tracks  of  Steam 
Road. — Priority  in  Use  of  Crossing. — ^A  street  railroad  company 
and  a  steam  railroad  company  are  on  equal  terms  in  the  use  of  a 
street  except  that,  on  due  notice,  the  steam  road  has  the  priority 
in  the  use  of  the  crossing,  where  Its  tracks  are  croaee^l  by  those 
of  a  street  car  company,    p.  645. 
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7.  Railroads. — Street  Railroads. — Crossing  Agreement  Beticcen 
Steam  and  Street  RaUroads. — Where  a  street  railway  company* 
d<»slros  to  lay  its  tracks  acroffl  tlioee  of  a  steam  road,  the  char- 
acter of  the  crowing,  and  of  the  materials,  appliances  and  equip- 
incnt  to  l)e  uHCil  in  its  construction  and  maintenance,  are  the 
proper  siil>Je<-ts  of  contract,  since  both  companies  are  chargeable 
wIUi  certain  duties  relative  to  thV  safety  of  the  street  occaslonetl 
by  Hucb  crossing,  and  tlie  riglits  and  duties  of  each  with  reference 
thereto,  as  l)etween  themselves,  may  be  ^)eclfically  defined  by 
contract    p.  045. 

From  Dearborn  Circuit  Court ;  Oeorge  E.  Downey,  Judge. 

Action  by  the  Baltimore  &  Ohio  Southwestern  Railroad 
Company  against  the  Cincinnati,  Lawrenceburg  &  Aurora 
Electric  Street  Railroad  Company.  Prom  a  judgment  for 
defendant,  the  plaintiff  appeala     Affirmed. 

Edward  Barton,  R.  8.  Alcorn  and  McMvllen  <fe  McMtUlenSj 
for  appellant. 
Shutis  &  Davies  and  M.  J.  Oivan,  for  appellee. 

Myers,  J. — ^Appellant  brought  this  action  against  ap- 
pellee, to  collect  a  sum  of  money  alleged  to  be  due  it  by 
the  terms  of  a  certain  written  contract.  The  complaint  was 
in  one  paragraph,  to  which  a  demurrer  for  want  of  facts 
was  sustained,  and  this  ruling  is  assigned  as  error. 

Prom  the  complaint  it  appears  that  both  appellant  and  ap- 
pellee were  Indiana  corporations,  the  former  owning  and 
operating  a  line  of  railroad  through  the  city  of  Lawrence- 
burg for  the  carriage  of  freight  and  passengers  for  hire, 
and  the  latter  owning  and  operating  a  street  railroad 
through  said  city  for  the  carriage  of  passengers  for  hire. 
On  March  21,  1900,  these  companies  entered  into  a  written 
contract,  made  a  part  of  the  complaint  by  exhibit,  which, 
omitting  the  formal  parts,  reads  as  follows: 

''WITNESSETH: 

Whereas,  the  said  party  of  the  second  part  desires 
to  cross  at  grade  the  right  of  way  and  track  or  tracks 
of  the  party  of  the  first  part  for  the  purpose  of  con- 
sti-ucting  and  operating  an  electric  railroad  at  Walnut 
Street  in  the  City  of  Lawrenceburg  and  at  Oeorge 
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Street  in  the  City  of  Aurora,  both  in  the  State  of  In- 
diana; and 

"Whereas,  the  parties  have  mutually  agreed  that  said 
party  of  the  second  part  may  construct,  maintain  and 
operate  its  electric  railroad  over  and  across  the  right  of 
way,  railroad  and  track  of  the  party  of  the  first  part 
at  the  points  named,  to- wit :  Walnut  Street  in  the  City 
of  Lawrenceburg  and  George  Street  in  the  City  of 
Aurora,  and  State  of  Indiana,  upon  the  terms  and  con- 
ditions hereinafter  set  forth : 

Now,  Therefore,  It  is  agreed  between  the  parties, 

1.  The  party  of  the  first  part  grants  to  the  party  of 
the  second  part  the  right  to  cross  at  grade,  construct, 
maintain  and  operate  an  electric  street  railroad  over 
and  across  the  right  of  way,  railroad  and  track  of  the 
party  of  the  first  part  at  Walnut  Street  in  the  City  of 
Lawrenceburg,  also  at  George  Street  in  the  City  of 
Aurora,  State  of  Indiana,  upon  the  conditions  and 
terms  hereinafter  set  forth. 

2.  The  party  of  the  second  part,  in  consideration 
of  the  grant  of  the  right  to  cross  at  grade  the  right 
of  way,  railroad  and  track  of  the  party  of  the  first  part 
above  mentioned,  covenants  and  agrees  that  it  will,  at 
its  own  sole  cost  and  expense,  construct  and  forever 
afterwards  maintain  the  crossing,  frogs,  fixtures  and 
appliances  necessary  for  the  safe  and  proper  crossing 
of  the  said  right  of  way,  railroad  and  track  of  the  party 
of  the  first  part  at  Walnut  Street  in  the  city  of  Law- 

.  renceburg,  and  for  the  safe  and  proper  crossing  of  the 
said  right  of  way;  railroad  and  track  of  the  party  of 
the  first  part  at  George  Street  in  the  City  of  Aurora, 
in  the  State  of  Indiana,  all  of  which  said  work  cross- 
ing, frogs,  fixtures  and  appliances,  and  the  manner  of 
construction  and  maintenance  of  the  same,  shall  be  done 
to  the  satisfaction  of  the  party  of  the  first  part. 

3.  Said  party  of  the  second  part  further  covenants 
and  agrees  that  it  will  bring  its  cars  to  a  full  stop  on 
each  side  upon  approaching  either  of  said  crossings 
over  the  said  right  of  way,  railroad  and  track  of  the 
party  of  the  first  part  at  Walnut  Street  in  the  City 
of  Lawrenceburg,  and  at  George  Street  in  the  City  of 
Aurora,  and  will  in  each  case  upon  approaching  said 
railroad  track  with  its  cars  send  a  conductor  ahead  of 
such  car,  whose  duty  it  shall  be  to  observe  the  approach 
of  trains  at  said  crossings,  or  either  of  them  and  direct 

Vol.  52--41 
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the  movement  of  said  electric  cars  so  that  the  same 
shall  not  collide  or  be  struck  by  the  engines  or  cars  of 
the  party  of  the  first  part  being  operated  over  said 
line  of  railroad,  it  being  the  distinct  understanding  and 
agreement  of  the  parties  that  the  said  party  of  the  first 
part  shall  have  precedence  in  the  operation  of  its  trains 
over  said  crossings,  and  that  the  party  of  the  second 
part,  in  the  operation  of  its  electric  cars^  shall  only 
attempt  to  cross  the  line  of  said  railroad  at  a  time  when 
the  same  may  be  done  with  safety. 

4.  The  said  party  of  the  second  part  further  cove- 
nants and  agrees  that  whenever  it  shall  be  necessary  for 
the  safety  of  said  crossings,  or  either  of  them,  or  when- 
ever the  said  party  of  the  first  part  shall  be  required  by 
any  law  or  ordinance  of  either  of  the  said  Cities  of  Law- 
renceburg  or  Aurora,  or  the  State  of  Indiana^  to  keep 
or  maintain  any  crossing  watchman  or  watchmen  at  said 
crossing  of  Walnut  Street,  Lawrenceburg,  or  Qeorge 
Street,  Aurora,  or  either  of  them,  then  the  party  of  the 
second  part  hereby  covenants  and  agrees  to  pay  for, 
keep  and  maintain  such  watchmim  or  watchmen. 

5.  The  provisions  of  this  contract  shall  extend  to 
and  be  binding  upon  the  parties  and  both  of  them,  their 
successors,  assigns  and  legal  representatives,  and  the 
provisions  of  this  contract  shall  govern  and  control  the 
operation  of  said  crossings  so  long  as  the  same  shall  be 
used  for  the  purposes  provided  by  this  contract" 

An  ordinance  of  said  city,  passed  and  approved  December 
13,  1906,  and  continually  thereafter  in  force,  requiring  ap- 
pellant to  keep  a  watchman  at  the  crossing  of  its  track  on 
Walnut  street,  waa  made  a  part  of  the  complaint,  as  was 
also  an  itemized  statement  of  the  money  paid  by  appellant 
for  the  services  of  a  watchman  at  said  crossing  from  Decem- 
ber, 1906,  up  to  and  including  February,  1910.  Other  facts 
are  alleged,  but  the  question  here  for  decision  is  apparent 
from  the  facts  stated.  The  objection  to  the  complaint  is 
that  it  fails  to  disclose  a  consideration  for  appellee's  agree- 
ment to  pay  for  the  services  of  a  watchman. 

The  fourth  specification  of  the  contract  is  the  only  one 
concerning  the  subject  of  pay  for  a  watchman's  services, 
and  appellee's  promise  in  this  respect,  as  we  read  the  instm- 
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ment  in  question,  must  be  supported  by  a  valuable 

1.  consideration.    In  1  Beach,  Contracts  §5,  it  is  said: 
''The  general  rule  is  that  in  order  to  support  an 

action,  the  promise  must  have  been  made  upon  a  legal  con- 
sideration moving  from  the  promisee  to  the  promisor." 
The  same  author  (1  Beach,  Contracts  §147)   says: 

2.  ''A  'valuable  consideration'  consists  either  in  some 
right,  interest,  profit,  or  benefit  accruing  to  the  one 

party,  or  some  extension  of  time  of  payment^  detriment,  loss, 
or  responsibility  given,  suffered,  or  undertaken  by  the 
other.'*  In  1  Page,  Contracts  §274,  it  is  said:  **A  valu- 
able consideration  is  some  legal  right  acquired  by  the  prom- 
isor in  consideration  of  his  promise,  or  forebome  by  the 
promisee  in  consideration  of  such  promise."  And  again 
(1  Page,  Contracts  §301) :  ''While  the  parties  to  a  con- 
tract may  make  such  terms  and  select  such  consideration  as 
they  choose,  the  consideration  selected  must  be  the  for- 
bearance or  acquisition  of  some  legal  right.  If  they  select 
something  which  is  not  a  legal  right,  the  acquisition  or  for- 
bearance of  it  constitutes  no  consideration,  though  the  par- 
ties may  believe  otherwise." 

The  contract  before  us  recites,  in  effect,  that  ap- 

3.  pellee  in  the  construction,  maintenance  and  operation 
of  its  road  desired  to  cross  appellant's  track  in  Wal- 
nut street  in  the  city  of  Lawrenceburg,  and  that  appellant 
consented  thereto  on  certain  terms  and  conditions,  among 
which  was  the  promise  of  appellee  to  pay  for,  keep  and  main- 
tain a  watchman  at  Walnut  street  crossing.  Or,  in  other 
words,  the  consideration  for  appellee's  promise  was  the  con- 
sent of  appellant  to  cross  at  grade  its  track  on  Walnut 
street. 

If  appellee  acquired  some  legal  right,  or  any  legal  possi- 
bility of  benefit  by  its  promise,  a  sufficient  consideration 
would  be  shown,  but  the  mere  consent  or  withdrawal  of  an 
objection  by  appellant  to  the  doing  of  that  which,  appellee 
had  a  legal  right  to  do,  is  not  a  consideration  sufi^^^ent  ^ 
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support  a  promise.  This  is  so  on  the  theory  that  the  prom- 
isor gets  nothing  in  return  for  his  promise  but  that  to  which 
he  is  legally  entitled.  Beaver  v.  FtUp  (1894),  136  Ind.  595, 
36  N.  E.  418;  Beholds  v.  Nugent  (1865),  25  Ind.  328; 
Shortle  v.  Terre  Haute,  etc.,  22.  Co.  (1892),  131  Ind.  338, 
30  N.  B.  1084;  1  Beach,  Contracts  §157 ;  9  Cyc.  347 ;  Harton 
V.  Erie  B.  Co.  (1901),  72  N.  Y.  Supp.  1018,  65  App.  Div. 
587;  Brooklyn,  etc.,  B.  Co.  v.  Brooklyn  City  B.  Co.  (1861), 
33  Barb.  (N.  Y.)  420;  New  York,  etc.,  B.  Co.  v.  Forty- 
Second  Street,  etc.,  B.  Co.  (1867),  50  Barb.  309;  Markei  St. 
B.  Co.  V.  Central  B.  Co.  (1877),  51  Cal,  583 ;  Highland  Ave., 
etc.,  B.  Co.  V.  Birmingham  Union  B.  Co.  (1890),  93  Ala. 
505,  9  South.  568. 

What  then  was  the  legal  right  or  benefit  gained  by  ap- 
pellee through  its  promise  to  pay  for  the  services  of  a  watch- 
man, or  right  forborne  by  appellant  in  consideration  of  such 
promise  f  The  city  of  Lawrenceburg,  by  legislative  enact- 
ment, had  the  power  to  require  appellant  to  maintain  a 
watchman  at  its  railroad  crossing  over  Walnut  street. 
§8655  Burns  1908,  subd.  49,  Acts  1905  p.  219.  This  power 
was  not  enhanced,  limited  or  affected  by  the  fact  that 
appellant  gave  its  consent  for  appellee  to  construct^  main- 
tain and  operate  its  road  in  the  street  across  appellant's 
track. 

At  the  time  of  making  the  contract  in  question,  and  ever 

since  that  time,  it  was,  and  still  is,  the  settled  law  of  this 

State  that  the  use  of  city  streets  by  a  street  railway 

4.  company  with  the  consent  of  the  common  council  doea 
not  constitute  an  additional  burden.  After  affirming 
this  doctrine  in  the  case  of  Chicago,  etc..  Terminal  B.  Co.  v. 
Whiting,  etc.,  St.  B.  Co.  (1894),  139  Ind.  297,  38  N.  E.  604, 
26  L.  B.  A.  337,  47  Am.  St.  264,  the  court  said  on  page 
304:  **So  long,  therefore,  as  it  is  the  settled  law  of  this 
State  that  a  street  railway  is  not  an  additional  burden  to 
that  of  the  easement  which  the  general  public  has  in  the 
street^  and  that  the  street  railway  company's  right  to  use 
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the  street  is  founded  on  that  easement,  that  long  it  must 
be  held  that  the  right  of  such  street  railway  to  cross  over  the 
tracks  of  a  steam  railway  laid  on  such  street  is  subject  to 
no  conditions  other  than  those  to  which  the  general  public  is 
subject  in  traveling  over  such  streets."  While  such  com- 
pany's cars  may  be  propelled  by  electricity,  its  right  to 
use  the  street  and  cross  the  track  of  a  railway  company  with- 
out the  consent  and  against  its  will  is  no  longer  an  open 
question.  Pittsburgh,  etc,  R.  Co,  v.  Muncie,  etc.,  Traction 
Co.  (1910),  174  iDd.  167,  91  N.  E.  600,  and  cases  cited 
Michigan  Cent,  R,  Co.  v.  Hammond,  etc..  Electric  R,  Co 
(1908)',  42  Ind.  App.  66,  83  N.  E.  650;  Pittsburgh,  etc.,  R 
Co.  V.  Browning  (1904),  34  Ind.  App.  90,  71  N.  E.  227 
Evansville,  etc..  Traction  Co.  v.  Evansville  Belt  R,  Co 
(1909),  44  Ind.  App.  155,  87  N.  E.  21. 

When  appellant  constructed  its  road  across  Walnut  street, 

it  must  be  assumed  that  it  did  so  with  the  understanding 

**that  a  street  or  interurban  railroad  might  there- 

5.  after  be  lawfully  located  upon  said  highway  and 
across  the  track  at  that  point."    South  East,  etc.,  R. 

Co.  V.  Evansville,  etc.,  R.  Co.  (1907),  169  Ind.  339,  82  N. 

E.  765,  13  L.  R.  A.  (N.  S.)  916,  14  Ann.  Cas.  214.  Hence 

priority  in  the  location  of  tracks  has  nothing  to  do 

6.  with  the  right  to  cross,  for  the  reason  that  both  com- 
panies in  the  use  of  the  street  are  on  equal  terms,  ex- 
cept that  the  steam  road  has  the  right  of  way  on  giving  due 
notice  of  its  purpose  so  to  do.    Evansville,  etc.,  R.  Co.  v. 

Berndt  (1909),  172  Ind.  697,  88  N.  E.  612.  But  the 
7-  kind  and  character  of  the  crossing,  materials^  appli- 
ances and  equipment  to  be  used  in  its  construction 
or  maintenance,  are  the  proper  subjects  of  contract.  Evans- 
ville, etc.  Traction  Co.  v.  Evansville  Belt  R,  Co.,  supra. 
This  is  so,  for  the  reason  that  the  companies  owning  such 
intersecting  lines  are  charged  with  certain  duties  relative 
to  the  safety  of  the  street  from  defects  occasioned  "by  such 
crossing,  and  the  rights  and  duties  of  each  with  r^^^xei^^^ 
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thereto,  as  between  themselves,  may  be  specifically  defined  by 
contract. 

In  the  case  last  cited  the  court,  in  speaking  of  a  contract 
in  some  respects  similar  to  the  one  before  us,  held  that  it 
was  not  void  for  want  of  consideration.  But  it  must  be  kept 
in  mind  that  the  court  then  was  considering  the  right  of 
the  companies  owning  such  intersecting  lines,  and  charged 
with  the  highest  duty  to  guard  and  protect  their  passengers 
and  servants  operating  their  cars  and  trains,  as  well  as 
their  property,  from  the  increased  hazard  of  such  crossing, 
and  not  the  public  generally  intending  to  cross  the  tracks, 
which  it  is  the  purpose  of  the  ordinance  to  protect  by  re- 
quiring a  watchman.  These  considerations  lead  us  to  con- 
clude that  the  complaint  in  this  case  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  judgment  is  therefore  affirmed. 

Note.— Reported  In  99  N.  E.  1018.  See,  also,  under  (1)  9  Cyc. 
309;  (2)  9  Cyc.  311;  (4)  33  Cyc.  242;  36  Cyc.  1419;  (5)  33  Cya 
240,  242;  (6)  33  Cyc.  240;  (7)  33  Cyc.  243.  As  to  faUure  of  con- 
sideration as  a  defense  in  an  action  on  contract,  see  13  Am.  Dec.  378. 
As  to  moral  obligation  as  consideration  to  uphold  an  express  prom- 
ise, see  39  Am.  St  735.  As  to  street  railways  as  additional  servi- 
tude, see  note  to  Mordhurat  v.  Ft.  Wayne,  etc.,  Co.  (Ind.)  106  Am. 
St.  242. 


The  Cleveland,  Cincinnati,  Chicago  and  St. 

Louis  Railway  Company  et  al.  v. 

Clark,  Administrator. 

[No.  7,711.     Filed  November  1,  1912.     Rehearing  denied  January 
31,  1913.    Transfer  denied  March  6,  1913.] 

1.  Appeal. — Review. — Complaint. — Evidence, — SutHciency. —  Where 
two  persons  were  injured  in  the  same  accident,  and  two  separate 
actions  were  filed  to  recover  damages,  and  both  actions  were 
appealed,  the  determination,  in  the  one  appeal,  of  tiie  saffidency 
of  the  complaint,  and  of  the  evidence  to  show  that  defmdants* 
negligence  was  the  proximate  cause  of  the  injury,  is  conclusive 
in  the  other  appeal,  where  the  complaint  and  evidoice  are  prac- 
tically the  same  in  eadi  case.    p.  649. 
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2.  Rait^oads. — Crossinff  Accidents,^ Evidence. — Sufficiency, — In  an 
action  to  recover  for  the  death  of  plaintiff's  decedent  as  the 
result  of  a  railroad  crossing  accident,  evidence  tending  to  show 
that  she  -was  thrown  out  of  her  buggy,  and  showing  that  before 
the  accident  decedent  was  strong  and  healthy  and  did  all  her 
own  work,  that  after  the  accident,  and  up  to  the  time  of  her 
death,  she  complained  of  pains  in  her  side  and  l>ack  almost  con- 
tinuously, that  she  l)ecame  greatly  emaciated  and  was  able  to  do 
but  very  little  work,  that  she  was  internally  injured  and  that  her 
death  was  directly  caused,  by  peritonitis  caused  by  such  internal 
injuries,  sufficiently  supports  a  finding  that  decedent  was  Injured 
by  the  collision  with  the  train  and  that  such  Injuries  were  the 
cause  of  her  death,  notwithstanding  there  was  other  evidence  to 
show  that  almost  immediately  after  the  accident  decedent  was 
on  her  feet  and  running  down  the  road,  and  that  she  got  out  of 
the  buggy  before  it  was  struck,    p.  649. 

3.  Appeal. — Review, — Harmless  Error. — Instructions. — Mistake  in 
Use  of  Word, — Where  a  mistake  in  the  use  of  words  in  an  In- 
struction Is  so  obvious  that  the  jury  could  not  have  l)een  misled, 
the  error  will  be  deemed  Immaterial,    p.  660. 

4.  Appeal. — Review, — Refusal  of  Instructions. — ^The  refusal  of  re- 
quested instructions  is  not  ground  for  reversal,  where,  so  far  as 
they  were  proper,  they  were  covered  by  other  Instructions  given, 
p.  651. 

5.  Railboads. — Crossing  Accidents. — EiMcncc. — Admissibility, — In 
an  action  for  the  death  of  plnintlfTs  decedent  in  a  collision  with 
a  train  caused  by  the  defective  condition  of  the  crossing,  evidence 
as  to  the  condition  of  the  crossing  after  the  accident  was  admissi- 
ble, where  it  was  shown  that  the  condition  was  the  same  before 
the  accident    p.  651. 

6.  Railboads. — Crossing  Accident, — Evidence, — Admissibility. — No- 
tice of  Defect, — In  an  action  for  the  death  of  plalntlflTs  decedent 
in  a  collision  with  a  train  caused  by  the  defective  condition  of  the 
crossing,  testimony  of  a  witness  that,  shortly  l)efore  the  accident, 
his  horse  had  caught  Its  foot  between  the  rail  and  a  plank  of  the 
crossing,  as  it  was  alleged  that  decedent's  horse  had  done,  was 
prcH>er  as  showing  constructive  notice  to  the  railroad  company  of 
the  character  of  the  crossing,    p.  651. 

7.  Appeal. — Review. — Harmlens  Error, — Admission  of  Evidc7ice. — 
In  an  action  against  a  railroad  company  and  a  construction  com- 
jMiny  for  the  death  of  plaintllTs  decedent  who  was  struck  by  a 
construction  train  at  a  crossing,  error,  If  any,  In  admitting  evi- 
dence as  to  the  defective  condition  of  the  crossing  could  not  have 
harmed  the  defendant  construction  oompony,  where,  under  the 
pleadings,  it  was  not  chaii^  with  any  responsibility  for  the  con- 
dition of  such  crossing,    p.  651. 
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8.  Witnesses. — Croes-Exofninaiion. — Matter  Not  Brought  Out  on 
Direct  Kxaminatkm, — ^A  question,  on  the  cross-ezaminatioQ  of  a 
witness,  as  to  a  matter  not  brought  out  on  direct  examination  is 
proi>erly  refused,    p.  652. 

9  EviDETJCE. —  Declarations  of  Existing  Pain* — Admissibility. — 
Where,  in  an  action  to  recover  for  a  wrongful  death,  one  of  tiie 
issues  involved  the  extent  of  decedent's  Injuries  from  the  accident, 
declarations  <^  the  decedent,  made  the  day  after  the  accident, 
that  her  shoulder  was  hurt  and  that  she  suffered  pain,  were 
admissible  as  declarations  of  present  existing  pain  to  show  the 
extent  of  her  injuries,    p^  652. 

10.  Appeal. — Re  view, — Misconduct  of  Counsel. — ^Where,  in  an  ac- 
tion against  several  defendants,  the  court  overruled  a  motion  to 
withdraw  the  submission  of  the  cause  to  the  jury  because  of  the 
statement  of  plaintiff*s  counsel  in  argument  that  defendants 
desired  that  liability  should  be  fixed  on  one  of  them  that  was 
insolvent,  but  instructed  the  jury  that  It  should  consider  only  the 
evidence  In  the  case,  and  not  wliat  the  attorneys  say  outside  the 
evidence,  defendants  received  all  the  relief  to  which  they  were 
entitled,  since  in  view  of  the  circumstances  and  the  evidence  in 
the  case,  the  statement  did  not  warrant  the  withdrawal  of  the 
submission,    p.  653. 

Prom  Clay  Circuit  Court ;  John  M,  Rowley,  Judge. 

Action  by  James  M.  Clark,  administrator  of  the  estate  of 
Selma  Clark,  deceased,  against  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company  and  others.  Prom 
a  judgment  for  plaintiff,  the  defendants  appeal.     Affirmed. 

Louis  D.  Leveqxie,  A.  J.  Kelly,  A.  W.  Knight,  George  A. 
Knight,  L.  J.  Hackney^  and  Sullivan  &  Kmght,  for  appel- 
lanta 

8.  M.  McGregor  and  8.  A.  Hays,  for  appellee. 

Ibach,  J. — This  was  an  action  to  recover  damages  from 
appellants  on  account  of  the  death  of  Selma  Clark,  appel- 
lee's decedent,  alleged  to  have  been  the  result  of  injuries 
caused  by  appellants'  negligence  on  November  1,  1906. 

Cleveland,  etc,  R.  Co.  v.  Clark  (1912),  51  Ind.  App.  392, 
97  N.  E.  822,  is  a  companion  case  to  this,  being  an  action 
for  damages  caused  by  the  negligent  killing  of  Maggie  Clark 
in  the  same  accident.  The  women  were  sisters-in-law,  and 
were  riding  in  a  buggy  which  was  struck  by  a  construction 
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train  at  the  crossing  of  a  public  highway  with  appellant  rail- 
way company's  tracks.  Selma  Clark  was  driving.  Maggie 
Clark  was  very  severely  crushed  about  the  limbs,  and  died 
in  a  few  days.  Selma  Clark,  it  is  alleged,  received  injuries 
which  caused  her  death  on  April  24,  1908.  The  complaint 
in  this  case,  except  that  it  sets  out  the  facts  of  the  occur- 
rence more  in  detail,  is  almost  an  exact  copy  of  the  second 
paragraph  of  the  complaint  in  the  other  case.  The  action- 
able negligence  averred  is  practically  the  same.  The  for- 
mer complaint  was  held  by  this  court  to  be  good  as  against 
all  the  defendants.  The  evidence  tending  to  show  that  ap- 
pellant railway  company  was  negligent  in  maintaining  a 
defective  highway  crossing,  and  that  appellant  Wabash  Con- 
fitructon  Company  was  negligent  in  the  operation  of  its  con- 
struction train,  and  that  such  negligence  on  the  part  of 
these  appellants  was  the  proximate  cause  of  the  collision 
between  the  train  and  the  buggy,  is  likewise  practically  the 
same  as  that  considered  in  the  former  case,  and  we  have 
nothing  to  add  to  what  was  said  in  the  former  opinion  con- 
cerning this  evidence.    The  sufficiency  of  the  com- 

1.  plaint  in  the  present  case,  and  the  sufficiency  of  the 
evidence  in  the  present  case  to  show  negligence  on 

the  part  of  appellants  which  was  the  proximate  cause  of  the 
collision,  were  conclusively  determined  against  appellants* 
contentions  by  the  opinion  in  the  former  case. 

It  is  urged  that  the  evidence  in  the  case  at  bar  is  not  suf- 
ficient to  prove  that  appellee's  decedent  was  injured  at  all 
by  the  collision,  or  that,  if  injured,  her  injuries  caused 

2.  her  death.    Many  witnesses,  including  members  of 
her  family,  and  neighbors  who  saw  her  frequently, 

testified  that  before  the  accident  she  was  strong  and  healthy, 
and  did  all  her  own  work,  including  her  washing  and  iron- 
ing ;  that  after  the  accident,  up  to  the  time  of  her  death,  she 
complained  of  pains  in  her  side  and  back  almost  continu- 
ously ;  that  she  became  greatly  emaciated,  and  was  able  to  do 
but  very  little  work,  scarcely  her  cooking.    Mrs.   Sttactn 


6r)(»  APPELLATE  COURT  OP  INDIANA, 

Clevelaod,  etc.,  R.  Co.  r.  Clark— 52  Ind.  App.  646. 

testifies  that  the  morning  after  the  accident  decedent  said 
that  she  was  hurt  down  her  left  shoulder  and  side,  and  wit- 
ness looked  and  saw  that  her  shoulder  was  discolored.  Dr. 
Siner,  her  physician,  who  was  called  to  attend  her  the  night 
of  the  accident  because  of  her  nervousness,  and  who  at- 
tended her  frequently  up  to  her  death,  testified  that  in  his 
opinion  she  was  injured  internally  by  the  accident,  and  that 
her  death  was  caused  directly  by  peritonitis  caused  by  these 
internal  injuries.  It  is  true  that  decedent  was  seen  run- 
ning down  the  road  almost  immediately  after  the  accident, 
and  appellants  introduced  evidence  tending  to  show  that 
decedent  got  out  of  the  buggy  before  it  was  struck,  but  the 
jury,  in  ansi^er  to  interrogatories,  stated  that  it  believed 
she  was  thrown  out,  and  there  was  evidence  tending  to  sup- 
port such  a  finding.  Kate  Hardesty,  who  saw  her  immediately 
after  the  collision,  testified  that  there  was  -dirt  on  her  black 
coat,  as  if  she  had  been  down.  We  think  that  the  evidence 
that  she  received  injuries  in  the  collision  which  caused  her 
death  is  sufScient  to  sustain  the  verdict  on  this  point. 

The  objections  made  to  instructions  are,  in  substance, 
those  made  to  the  instructions  given  in  the  Maggie  Clark 
case.  Instructions  Nos.  8,  9,  12  and  14  given  at  plaintiff's 
request,  were  given  in  that  case,  and  the  same  objections 
here  urged  to  them  were  considered  on  the  appeal  to  this 
court.  Instruction  No.  15  in  the  present  case  is  the  same  as 
instruction  No.  15  set  out  in  the  opinion  in  the  former  case, 
with  the  omission  of  the  word  ** wrongful,'*  which  occurs 
twice  in  the  instruction  there  set  out,  and  the  objections 
made  to  it  are  there  answered.  There  was  no  error  in  giv- 
ing instructions  Nos.  2^  and  10,  M'hen  they  are  considered 
in  connection  with  all  the  other  instructions  given. 

Instruction  No.  7,  as  it  appears  in  the  transcript,  contains 

a  clause  which  reads,  *'and  if  such  negligence  results  in 

injury  to  a  person  who  was  rightfully  using  the  high- 

3.  way  without  of  such  and  in  the  exercise  of  due  care  for 
his  own  protection. ' '   Appellants  ui^e  that  such  an  in- 
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struction  is  meaningless  and  unintelligible  to  the  jury.  Ap- 
pellee gives  an  explanation  which  we  think  the  true  one, 
that  the  present  reading  is  merely  a  clerical  error  in  copy- 
ing, and  that  the  instruction  as  read  to  the  jury  contained 
the  words  ** without  fault,"  instead  of  ''without  of  such." 
But  if  it  had  been  given  as  copied  in  the  record  there  would 
be  no  reversible  error,  for  where  a  mistake  in  the  use  of 
words  in  an  instruction  is  so  obvious  that  the  jury  could 
not  have  been  misled,  the  error  will  be  deemed  immaterial. 
Anderson  v.  Anderson  (1891),  128  Ind.  254,  27  N.  E.  724; 
Pittsburgh,  etc.,  R.  Co,  v.  Carlson  (1899),  24  Ind.  App.  559, 
56  N.  E.  251. 

Instructions  Nos.  9, 10,  11,  17,  22  and  31,  which  the  court 
refused  to  give  on  the  motion  of  appellant  Wabash  Con- 
struction Company,  were  covered,  so  far  as  proper, 

4.  by  other  instructions  given.    The  same  is  true  of  in- 
struction No.  12,  which  the  court  refused  to  give  on 

motion  of  appellant  railway  company. 

The  objection  to  the  evidence  of  the  witness  Katt- 

5.  man,  as  to  the  condition  of  the  boards  at  the  cross- 
ing on  the  main  track,  that  he  was  testifying  to  a 

time  after  the  accident,  was  not  well  taken,  for  it  was  shown 

that  conditions  were  the  same  before  the  accident.    The 

witness  Muir's  testimony  that  his  horse  had  caught  its 

6.  foot  between  the  rail  and  a  plank  at  the  crossing,  as 
it  was  alleged  decedent's  horse  had  done,  was  proper 

as  showing  constructive  notice  to  appellant  railway  company 

of  the  character  of  the  crossing,  the  witness  having  fixed 

the  time  when  his  horse's  foot  was  caught  as  shortly  before 

the  accident,  the  same  fall.    But  if  there  had  been 

7.  error  in  the  admission  of  the  testimony  of  these 
witnesses,  appellant  Wabash  Construction  Company, 

which  is  the  only  one  of  appellants  which  argues  this  point 
here,  could  not  take  advantage  of  the  error.  Such  error 
would  be  harmless  as  to  the  Wabash  Construction  Company, 
for  sueli  testimony  could  imder  the  pleadings  in  bo  "way 
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fasten  liability  on  this  defendant,  which  was  not  charged 
with  any  responsibility  for  the  condition  of  the  crossing  on 
the  main  track. 

It  was  not  error  to  refuse  to  permit  Dr.  Siner,  upon  cross- 
examination,  to  answer  the  question,  "Did  Selma  Clark  ever 
tell  you  on  any  occasion  when  you  were  waiting  on  her 

8.  that  somebody  at  the  crossing  hollered  out  to  her 
that  the  track  was  clear,  hurry  upf*     No  matter 

was  called  out  on  direct  examination  which  would  make  this 
question  proper  on  cross-examination. 

Witness  Barbara  Strachn  testified  to  seeing  Selma  Clark 

the  morning  after  the  accident,  and  that  she  was  nervous 

and  trembling.     Then,  in  answer  to   the  question, 

9.  **What  did  she  say  upon  your  inquiry!"  the  witness 
testified,  "Well,  I  went  to  her,  and  it  was  natural 

for  me  to  ask  her  how  she  felt,  and  she  answered  me  and 
told  me  that  she  felt  awfully  bad,  and  I  said,  'Whexe  are 
•you  hurt?'  and  she  said,  *Down  this  shoulder  [the  left] 
and  down  this  side  [the  left].'  This  shoulder  [the  left] 
and  part  of  her  arm  seemed  to  be  discolored,  I  looked  at  it 
and  it  was  discolored  all  over  her  left  shoulder  and  she  was 
very  nervous."  Appellants  objected  to  this  answer  on  the 
ground  of  self-serving  declarations.  The  witness  further 
testified,  without  objection,  that  Mrs.  Clark  was  holding  her 
side  when  she  was  trembling,  and  said  her  side  was  hurting 
her.  We  do  not  think  appellants'  objection  was  well  taken. 
One  of  the  issues  in  the  case  was  the  extent  of  decedent's 
injuries  from  the  accident.  The  witness  was  testifying  as 
to  what  decedent  said  of  present,  existing  pain.  Decedent's 
declarations  and  complaints  at  the  time  were  competent  to 
show  the  extent  of  her  suflfering.  Cleveland,  etc,  R.  Co.  v. 
Carey  (1904),  33  Ind.  App.  275,  71  N.  E.  244;  Indianapolis 
St  R.  Co.  V.  Schmidt  (1904),  163  Ind.  360,  71  N.  E.  201; 
Indianapolis  St.  R.  Co.  v.  Haverstich  (1905),  35  Ind.  App. 
281,  74  N.  E.  34;  Southern  Ind.  R.  Co.  v.  Davis  (1904),  32 
Ind.  App.  569,  69  N.  E.  550. 
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One  of  appellee 's  coimsel,  while  addressing  the  jury,  said : 

**They  [defendants]  want  the  liability  fixed  on  the  Guilfoil 

Company,  and  that  would  be  all  right  as  far  as  they 

10.  are  concerned,  but  it  might  make  a  difference  to  the 
plaintiff  when  he  comes  to  collect  his  judgment  and 
finds  the  Guilfoil  Company  to  be  insolvent,  when  he  would 
be  unable  to  collect  his  judgment.'*  Objection  was  made 
by  appellants'  counsel  to  this  language,  and  they  moved  the 
court  to  withdraw  the  submission  of  the  cause  to  the  jury 
and  discharge  the  jury  because  of  this  remark.  The  court 
overruled  this  motion,  and  instructed  the  jurj''  as  follows: 
'*You  will  consider  only  the  evidence  in  the  case,  and  not 
what  the  attorneys  say  outside  the  evidence."  Thus  the  re- 
mark was  withdrawn  from  the  consideration  of  the  jury  by 
the  court's  instruction,  if,  in  fact,  it  was  improper  and  out- 
side the  evidence.  In  view  of  the  circumstances,  and  con- 
sidering the  evidence  given  at  the  trial,  the  language  of 
counsel  was  not  a  ground  for  withdrawal  of  the  submission 
to  the  jury,  and  appellants  received  all  the  relief  to  which 
they  were  entitled.  Maloft  v.  Central  Trust  Co.  (1907),  168 
Ind.  428,  79  N.  E.  369 ;  Southern  hid.  R.  Co.  v.  Fine  (1904), 
163  Ind.  617,  72  N.  E.  589-  Blume  v.  State  (1900),  154  Ind. 
343,  56  N.  E.  771. 

Judgment  affirmed. 

Note. — Reported  in  90  N.  E.  777.  See,  also,  under  (1)  11  Cyc. 
745;  (2)  33  Cyc.  1090;  (3)  38  Cyc.  1595;  (4)  38  Cyc.  1711;  (5) 
33  Cyc.  1077;  (6)  33  Cyc.  107G;  (7)  38  Cyc.  1411;  (8)  40  Cyc. 
2500;  (9)  IG  Cyc.  1104;  (10)  38  Cyc.  1502.  As  to  mode  of  eurinff 
error  in  respect  of  counsers  misconduct  in  the  course  of  argument, 
see  0  Am.  St.  5G9.  As  to  liability  for  negligence  when  the  unsafe 
condition  of  one's  premises  or  utility  has  caused  injury  to  another, 
see  14  Am.  St.  435.  As  to  the  admissibility  in  evidence  of  exclama- 
tions and  expressions  of  pain  in  actions  involving  bodily  injuries, 
see  15  Ann.  Cas.  799. 
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Gaskill  v.  Babnett. 

[No.  7,867.    Filed  March  0.  1913.] 

1.  Watexs  and  Watebooubses. — Natural  Watercourse. — ^A  natural 
watercourse  Ir  a  cbannel,  cut  through  the  turf  by  the  erosion  of 
running  water,  with  well  defined  banks  and  bottom,  through 
which  water  flows,  and  has  flowed  Immemorlally,  not  necessarily 
all  the  time,  but  ordinarily,  and  permanently  for  substantial 
I)eriod8  of  each  year.    p.  658. 

2.  Watebs  and  Watercourses. — Surface  Waters, — The  rules  relat- 
ing to  watercourses  are  not  applicable  to  surface  currents  that  do 
not  follow  a  designated  and  known  channel,    p.  658. 

3  Waters  and  Watercourses. — yatural  Watercourse. — Drainage 
of  Surface  Water, — Artificial  Channels, — The  same  line  of  dis- 
charge of  water  in  times  of  heavy  rains  or  melting  snows,  from 
a  pond  created  by  the  natural  assembling  of  surface  water,  does 
not  constitute  a  natural  watercourse,  and  neither  does  an  artifi- 
cial channel,  constructed  solely  for  the  purpose  of  expediting 
surface  drainage,  which  is  employed  but  occasionally  and  tempo- 
rarily in  carrying  away  an  excess  of  surface  water  caused  by 
heavy  rains  or  melting  snows,    p^  658. 

4.  Waters  and  Watercourses. — Surface  Waters, — Surface  water 
is  a  common  enemy  which  eN'^ery  proprletcHr  may  fight  and  ward 
off  his  premises  by  dams,  embankments  or  other  available  means 
constructed  or  used  on  his  .own  property,    p.  659. 

5.  Waters  and  Watercourses. — \aiural  Watercourse. — Artificial 
Drains. — While  it  is  the  law  that  a  natural  watercourse,  which  is 
lost  in  a  swamp  or  lake  and  emerges  therefrom  at  a  lower  level 
in  a  well  defined  channel,  does  not  cease  to  be  a  watercourse 
because  It  passes  through  such  swamp  or  lake,  the  rule  is  not 
applicable  to  a  drain  which  leads  into  and  emerges  from  a  pond, 
so  as  to  render  one  who  closes  the  same  liable  for  the  obstruction 
of  a  natural  watercourse,  although  in  addition  to  surface  drain- 
age It  carries  the  water  from  springs  located  above  such  pond, 
where  it  is  shown  that  such  pond  was  closed  by  the  natural 
elevation  of  the  land  and  had  no  connection  with  such  springs, 
nor  with  a  natural  channel  and  bayou  to  the  south,  and  that 
prior  to  the  construction  of  such  drain  water  stood  In  such  pond 
until  evaix>rated.    p.  659. 

6.  Waters  and  Watercourses. — Surface  Waters, — Obstruction. — 
Where,  In  an  action  for  the  obstruction  of  a  drain,  it  Is  shown 
that  the  former  owner  of  defendant's  land  opened  a  channel 
from  a  basin  on  his  land  to  connect  with  a  gnlley  a  short  dis- 
tance south  of  his  north  line,  and  that  the  owner  nortii  of  such 


NOVEMBER  TERM,  1912.  655 

Gaskill  V.  Barnett— 52  Ind.  App.  G54. 

line  made  a  ditch  down  to  the  line  to  connect  with  such  basin, 
and  that  each  owner  from  time  to  time  cleaned  out  the  channel 
on  his  land,  such  facts,  In  the  absence  of  some  agreement  at  the 
time  the  channel  was  made,  do  not  establish  an  easement  by 
which  the  plaintiff  may  flow  water  through  the  channel  on 
defendant's  land,  but  merely  show  a  permissive  use.    p.  G50. 

7.  Easements. — Easements  by  Prescription, — A  mere  i)ermls8ive 
use  is  Insufllclent  to  establish  a  prescriptive  right  to  an  casement, 
but,  to  be  sufficient,  the  use  must  be  shown  to  be  adverse,  under 
a  claim  of  right,  continuous  and  uninterrupted  for  twenty  years, 
p.  660. 

8.  Waters  and  Watercourses. — Drainage  of  Surface  Water. — 
Easement. — Extent  of  Right. — Even  if  one  has  acquired  an  ease- 
ment to  flow  water  from  a  pond  through  a  ditch  on  his  laud  into 
a  channel  on  the  land  of  an  adjoining  owner,  such  right  will  not 
authorize  him  to  wrongfully  accumulate  additional  water  and 
turn  it  through  such,  ditch  onto  the  lauds  of  such  adjoining  owner, 
p.  660. 

From  Greene  Circuit  Court;  Charles  E.  Henderson^ 
Judge. 

Action  by  John  A.  Gaskill  against  Clarence  C.  Bamett. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

W.  L,  Slinkard,  for  appellant. 

Cyrus  E.  Davis  and  Fred  E.  Dyer,  for  appellee. 

Felt,  P.  J. — ^Appellant  filed  suit  against  appellee  in  two 
paragraphs  of  complaint.  The  first  paragraph  is  for  dam- 
ages alleged  to  have  been  caused  by  appellee's  construction 
of  a  dam  across  a  natural  watercourse,  and  for  a  mandatory 
injunction  to  compel  the  removal  of  said  obstruction.  The 
second  paragraph  seeks  damages  for  the  obstruction  of  an 
easement,  and  also  to  quiet  title  thereto.  Issues  were  joined 
by  a  general  denial,  and  the  cause  was  tried  by  the  court. 
On  request  the  court  made  a  special  finding  of  facts  and 
stated  its  conclusions  of  law  thereon,  to  which  appellant  duly 
excepted.  The  only  error  assigned  is  that  the  court  erred 
in  its  conclusions  of  law. 

The  substance  of  the  finding  of  facts  is  as  follows:  That 
plaintifiE  and  defendant  are  the  owners  of  adjoining  fann 


656  APPELLATE  COURT  OP  LXUIANA, 

GaHkill  r.  Barnett— 62  Ind.  App.  C64. 

lands  in  Greene  county,  Indiana ;  that  the  lands  of  plaintiff 
lie  north  and  east  of  those  of  defendant,  and  there  is  a  public 
highway  running  north  and  south  on  the  west  side  of  said 
lands;  that  all  of  said  real  estate  was  formerly  owned  by 
James  Foster;  that  he  is  the  remote  grantor  of  defendant, 
and  the  immediate  grantor  of  plaintiff ;  that  there  is  a  spring 
on  the  farm  adjoining  that  of  plaintiff  on  the  north;  that 
leading  southwest  from  said  spring  there  is  a  depression  in 
the  ground,  with  well-defined  banks  through  which  the  water 
from  said  spring  runs,  the  year  round,  until  it  reaches 
another  spring  on  plaintiff's  land;  that  at  a  point  ''about 
21  rods  north  of  the  line  dividing  the  lands  of  the  plaintiff 
and  the  defendant,  the  water  coming  from  said  springs  and 
surface  water  spread  out  and  made  a  pond  at  times  cover- 
ing as  much  as  two  acres  and  would  extend  westward  and 
overflow  a  highway  running  north  and  south,  until  the  build- 
ing of  a  certain  free  gravel  road  along  said  highway,  after 
which  the  embankment  made  by  the  free  gravel  road  pre- 
vented the  water  from  crossing  the  said  road,  and  the  said 
pond  stood  there  until  evaporated;"  that  said  basin  or 
pond  extends  below  the  line  dividing  the  lands  of  plaintiff 
and  defendant  about  75  feet  on  the  land  of  the  latter ;  that 
defendant  purchased  his  land  from  one  Maxwell,  who  in 
1897  dug  a  ditch  with  well-defined  banks,  from  the  point 
where  the  water  came  from  plaintiff's  land  onto  that  of  de- 
fendant, and  continued  the  same  in  a  southeasterly  direction 
for  a  considerable  distance  to  a  bayou,  and  from  thence  the 
water  continued  on  to  White  river  through  a  natural  chan- 
nel ;  that  the  water  so  carried  was  surface  water,  except  in 
wet  seasons  the  water  from  said  springs  was  intermingled 
with  the  surface  water;  that  said  depression  was  closed  by 
the  elevation  of  the  ground  so  as  to  form  a  basin,  and  in 
rainy  seasons  was  a  pond  of  water;  that  from  the  point 
where  said  depression  crosses  the  line  between  the  lands  of 
said  parties,  plaintiff  constructed  a  ditch  north  across  said 
basin  on  his  lands  for  a  distance  of  about  20  rods;  that  he 
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also  made  a  roadway  on  his  land  just  north  of  said  dividing 
line,  and  constructed  a  bridge  thereon  across  said  ditch; 
that  the  ditches  aforesaid  on  each  of  said  tracts  of  land  were 
kept  open  by  the  respective  owners  thereof  until  June  24, 
1908,  when  defendant  constructed  on  his  own  land  a  dam 
across  said  ditch  to  the  height  of  about  three  feet,  and  there- 
by filled  the  ditch  and  shut  off  the  flow  of  said  surface  water 
and  the  spring  water  when  mingled  therewith,  as  aforesaid, 
and  backed  the  same  onto  the  lands  of  plaintiff,  to  his  dam- 
age in  the  sum  of  $50 ;  that  when  defendant  purchased  his 
said  lands  said  ditches  were  open,  visible  and  connected,  and 
carried  off  the  surface  water,  and  the  spring  water  when 
mingled  therewith;  that  water  from  said  springs,  except 
when  mingled  with  surface  water  as  aforesaid,  did  not  at 
any  time  reach  the  point  where  the  water  spread  out  and 
formed  the  aforesaid  pond ;  that  the  water  from  said  springs 
was  and  is  insufficient,  unaided  by  surface  water,  to  make 
a  flowing  stream  reaching  down  to  said  basin;  that  the 
water  which  reached  the  line  dividing  the  lands  of  plaintiff 
and  defendant  was  surface  water;  that  said  low  land,  op 
basin,  on  plaintiff's  land  was  cleared  in  1893,  and  since  that 
time  has  been  cultivated  and  crops  raised  thereon  in  reason- 
ably dry  seasons;  that  plaintiff  has  made  and  kept  open  a 
deep  furrow  in  the  lowest  part  of  said  basin,  down  to  his 
south  line,  which  has  greatly  facilitated  the  flow  of  water 
out  of  said  basin,  and  cast  the  same  on  defendant's  lands  in 
larger  quantities  than  would  have  resulted  from  the  natural 
drainage  of  the  land  without  such  furrow ;  that  there  are  no 
banks  or  shores  of  any  stream  or  current  through  said  basin, 
other  than  the  furrow  aforesaid,  which  made  a  ditch  varying 
in  depth  from  six  inches  to  two  feet ;  that  said  ditch  carries 
no  water  except  in  times  of  heavy  rain ;  that  for  three  years 
last  past  plaintiff  has  maintained  on  his  land  a  private 
driveway,  and  used  it  largely  for  the  purpose  of  l^fiuUng 
gravel  from  a  pit  on  his  land  to  the  highway  oa  the  west 
Vol.  52— 42 
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thereof;  that  the  wagons  have  worn  trenches  in  the  ground 
through  which  water  has  run  into  said  ditch  or  furrow  across 
said  depression,  that  formerly  spread  out  over  the  land 
without  flowing  into  said  basin ;  that  said  gutters  have  col- 
lected, and  emptied  into  said  furrow  or  ditch,  and  from  there 
onto  defendant's  land,  water  in  greater  quantities  than  that 
which  came  from  the  natural  drainage  of  the  land;  that 
plaintiff  at  various  times,  when  said  gutters  in  said  road- 
way were  obstructed  used  fibovels  and  opened  them  up  so  as 
to  drain  the  water  therefrom  into  said  cross  furrow  or  ditch, 
from  which  it  passed  to  defendant's  land;  that  the  deepest 
portion  of  said  basin  is  on  defendant's  land,  and  the  natural 
drainage  of  the  land,  north,  east  and  west  thereof,  has  from 
time  immemorial  been  into  said  basin;  that  from  a  point 
about  21  rods  south  of  said  dividing  line  there  is  a  natural 
gulley  or  channel  leading  to  said  bayou,  and  thence  to 
White  river. 

A  natural  watercourse  is  a  channel,  cut  through  the  turf 

by  the  erosion  of  running  water,  with  well-defined  banks 

and  bottom,  through  which  water  flows,   and   has 

1.  flowed  immemorially,  not  necessarily  aU  the  time,  bat 
ordinarily,  and  permanently  for  substantial  periods 

of  each  year.    New  Jersey,  etc.,  B.  Co.  v.  Tutt  (1907),  168 
Ind.  205,  211,  80  N.  E.  420.    Surface  currents  that 

2.  do  not  follow  a  designated  and  known  channel  are 
not  governed  by  the  rules  relating  to  watercourses. 

The  same  line  of  discharge  of  water  in  times  of  heavy 

rains  or  melting  snows,  from  a  pond  created  by  the  natural 

assembling  of  surface  water,  does  not  constitute  a 

3.  natural  watercourse.    Neither  does  an  artificial  chan- 
nel, constructed  solely  for  the  purpose  of  expediting 

surface  drainage,  which  is  employed  but  occasionally  and 
temporarily  in  carrying  away  an  excess  of  surface  ¥^ter, 
caused  by  heavy  rains  or  melting  snows,  constitute  a  natu- 
ral watercourse,  but  must  be  deemed  a  surface  water  drain. 
New  Jersey,  etc.,  B.  Co.  v.  Ttiit,  supra,  211,  212 ;  Cleveland, 
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etc.,  B.  Co.  V.  Huddlesion  (1899),  21  Ind.  App.  621,  625,  52 
N.  E.  1008,  69  Am.  St.  385. 

Surface  water  is  a  common  enemy  which  every  proprietor 
may  'fight  and  ward  off  from  his  permises  by  dams,  embank- 
ments or  other  available  means  constructed  or  used 

4.  on  his  own  property.    New  Jersey,  etc.,  R.  Co.  v. 
Tutt,  supra,  212;  Benthall  v.  Seifert  (1881),  77  Ind. 

302,  304;  SJielbyville,  etc..  Turnpike  Co.  v.  Green  (1885),  99 
Ind.  205,  215. 

The  facts  found  by  the  court  show  conclusively  that  there 

was  no  ancient  and  natural  watercourse  on  appellant's  land 

for  more  than  20  rods  above  the  dividing  line  afore- 

5.  said,  and  for  more  than  that  distance  south  of  that 
line  on  the  lands  of  appellee.    The  basin  or  pond 

above  described  is  shown  to  be  closed  at  both  its  north  and 
south  termini  by  the  natural  elevation  of  the  land,  and  to 
have  no  connection  with  the  springs  above,  or  with  said  nat- 
ural channel  and  bayou  south  thereof ;  that  before  any  artifi- 
cial drains  were  constructed,  water  stood  in  said  basin  until  it 
evaporated  or  was  absorbed  by  the  earth.  It  is  the  law,  as 
claimed  by  appellant,  that  a  natural  watercourse  which  is 
lost  in  a  swamp  or  lake  and  emerges  therefrom  at  a  lower 
level  in  a  well-defined  channel  does  not  cease  to  be  a  water- 
course because  it  passes  through  such  swamp  or  lake. 
Mitchell  V.  Bain  (1895),  142  Ind.  604,  42  N.  E.  230.  But 
the  facts  found  in  this  case  do  not  bring  the  drain  in  ques- 
tion within  the  rule  so  declared,  but,  on  the  other  hand,  show 
that  there  is  no  natural  watercourse  which  either  enters  or 
emerges  from  the  basin  or  depression  above  described,  and 
that  prior  to  the  construction  of  the  gravel  road  on  the  west 
of  said  lands  the  excess  of  water  from  said  basin  drained  to 
the  west  across  the  road. 
But  appellant  contends  that  the  facts  show  that  he  has 
acquired  an  easement  by  which  he  has  the  right  to 

6.  flow  water  through  the  artificial  channel  obstructed 
by  appellee.    The  facts  found  do  not  show  any  agree- 
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ment  or  arrangement  of  any  kind  between  the  owners  of 
the  two  tracts  of  land  at  the  time  said  artificial  channel  was 
made.  All  that  appears  is  that  the  former  owner  of  appel- 
lee's land  opened  a  channel  from  said  basin  on  his  land  to 
connect  with  a  natural  gulley  or  channel  about  21  rods  south 
of  his  north  line,  and  that  the  owner  of  the  land  north  of 
said  dividing  line  made  a  furrow  or  ditch  down  to  the  line, 
and  that  each  owner  from  time  to  time  cleaned  out  such 
channel  on  his  farm.  At  most  the  proprietor  of  the  land 
north  of  the  dividing  line  had  only  a  permissive  use  of  the 
drain  south  of  the  line  for  a  few  years. 

To  acquire  a  prescriptive  right  to  an  easement,  something 

more  must  be  shown  than  a  mere  permissive  use.     In  the 

absence  of  an  agreement,  or  grant  of  the  easement, 

7.  where  the  right  is  claimed  to  have  been  acquired  by 
user,  the  use  which  will  establish  such  prescriptive 

right  must  be  shown  to  be  adverse,  under  a  claim  of  right, 
continuous  and  uninterrupted  for  twenty  years.  Such  use 
for  such  time  is  in  law  equivalent  to  a  grant.  Parish  v. 
Kaspare  (1887),  109  Ind.  586,  10  N.  E.  109;  Nowlin  v. 
Whipple  (1889),  120  Ind.  596,  598,  22  N.  B.  669,  6  L.  B.  A. 
159;  Connor  v.  Woodfill  (1890),  126  Ind.  85,  25  N.  B.  876, 
22  Am.  St.  568;  Nidi  v.  WilliaYnson  (1906),  166  Ind.  537, 
547,  78  N.  B.  76 ;  Oascho  v.  Lennert  (1912),  176  Ind.  677,  97 
N.  E.  6. 

The  facts  found  do  not  show  any  prescriptive  right  au- 
thorizing appellant  to  collect  water  by  artificial  drainage 
and  cast  it  on  the  land  of  appellee  in  a  manner  that  acceler- 
ates the  flow  and  increases  the  quantity  of  the  water  that 
is  thus  brought  upon  his  land. 

Furthermore,  the  facts  found  show  that  subsequent  to  the 

opening  of  said  drain  across  said  pond,  appellant  opened  a 

roadway,  along  his  south  line,  and  by  means  of  gutters 

8.  worn  in  the  road  conveyed  a  large  amount  of  water 
into  the  ditch  and  onto  appellee's  land  that  otherwise 

would  not  have  drained  into  such  channel.    If  it  were  con- 
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ceded  that  he  had  acquired  the  right  to  flow  water  from 
said  pond  through  the  ditch  he  constructed  on  his  land  and 
empty  the  same  into  the  channel  on  appellee's  land,  such 
right  would  not  authorize  him  to  wrongfully  accumulate 
additional  water  and  pour  it  upon  appellee's  land,  and  by 
so  doing  he  has  placed  himself  in  a  situation  that  to  grant 
him  the  relief  prayed  would  enable  him  to  profit  by  his 
own  wrong.  This  the  courts  will  not  do.  McAlUster  v. 
Henderson  (1893),  134  Ind.  453,  34  N.  E.  221. 

The  trial  court  did  not  err  in  its  conclusions  of  law,  and 
the  judgment  is  therefore  affirmed. 

Note.— Reported  in  101  N.  E.  40.  See,  also,  under  (1,  5)  40  Cyc. 
553;  (2)  40  Cyc.  €A0;  (3)  40  Cyc  554;  (4)  40  Cyc.  642;  (6,  8) 
40  Cyc.  649 ;  (7)  14  Cyc.  1151.  As  to  right  of  landowner  to  dimin- 
ish or  accelerate  flowage  to  or  from  lands  of  his  neighbor,  see  85 
Am.  St.  708.  As  to  surface  waters  and  the  right  of  lower  proprietor 
to  obstruct  flow,  see  IG  Am.  St.  710.  As  to  the  distinguishing  char- 
acter of  watercourse,  see  1  L.  R.  A.  (N.  S.)  756.  For  watercourse 
as  distinguished  from  surface  water,  see  25  L.  R.  A.  527.  As  to  the 
acquisition  by  an  artificial  stream  of  the  character  of  a  natural 
watercourse,  see  14  Ann.  Cas.  909. 


The  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  v.  Cottman. 

[No.  7,858,    Filed  March  6,  1913.] 

1.  Neoltgence. — Contrvbutory  l^egligcnec, — Complaint. — Sufficiency. 
— A  complaint  which  states  facts  sufficient  to  show  negligence  on 
the  part  of  defendant  and  that  such  negligence  resulted  In  tJie 
Injury  complained  of,  Is  sufficient  on  demurrer,  unless  other  facts 
pleaded  show  affirmatively,  as  a  matter  of  law,  that  plaintiff  was 
guilty  of  contributory  negligence,    pp.  604, 6C5. 

2.  Railboads.  —  CroHfiing  Accidents.  —  Contributory  'Segltgcnce. — 
Co'tnplaint. — Sufficiency. — A  complaint,  in  an  action  against  a 
railroad  company  for  Injuries  sustained  by  being  struck  by  a 
train  at  a  crossing,  Is  not  Insufficient  on  the  theory  that  plain- 
tiff's contributor^'  negligence  may  be  inferred  from  his  failure  to 
allege  an  excuse  for  his  failure  to  observe  the  approach  of  the 
train,  since  under  §362  Bums  1908,  Acts  1899  p.  58,  plaintiff  is 
not  required  to  allege  or  prove  that  he  was  free  from  contribu- 
tory negligence,    p.  604. 
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3.  Pleading. — Presumptions  Against  Pleader, — Application  of  Rule. 
— The  rule,  that  a  plaintiff  is  presumed  to  have  stated  his  case 
as  strongly  in  his  favor  as  the  facts  warrant,  applies  only  to 
such  facts  as  are  necessary  to  his  cause  of  action,  and  does  not 
apply  to  facts  which  tend  to  disclose  a  defense,    p.  665. 

4.  Trial. — Instructiofis. — Contributory  Negliffence. — In  an  action 
for  personal  injuries  where  contributory  negligence  is  a  defense, 
an  Instruction  which  tells  the  Jury  that  the  burden  is  on  defend- 
ant to  prove  contributory  negligence,  that  such  proof  may  be 
made  under  the  geiieral  denial,  and  that  in  order  to  render  such 
defense  available  it  must  be  proved  by  a  fair  preponderance  of 
all  the  evidence  In  the  case,  is  not  open  to  the  objection  that 
would  lead  the  jury  to  believe  that  contributory  negligence  could 
be  proved  only  by  the  evidence  produced  by  defendant    p.  665. 

5.  Appeal. — Re  view, — Instructions, — Refusal, — Matter  Covered  by 
Other  Instrucfions, — In  an  action  for  personal  Injuries,  where, 
on  the  subject  of  contributory  negligence,  the  Jury  was  instructed 
that  such  defense  must  be  proved  by  a  fair  preponderance  of  all 
the  evidence  in  the  case,  the  refusal  of  a  requested  instruction 
stating  that  if  evidence  of  contributory  negligence  appeared  from 
the  testimony  of  plaintiff  it  would  be  available  to  defendant  on 
such  question,  was  not  error,  although  such  instruction  could 
properly  have  been  given,    p.  666. 

6.  Trial. — Instructions. — Refusal. — It  Is  error  to  refuse  requested 
Instructions  that  state  the  law  correctly,  if  they  are  not  fully 
covered  by  the  Instructions  given,    p.  666. 

7.  Railroads. — Crossing  AccidcnU. — Instructions. — Refusal. —  An 
in.struction,  in  an  action  for  Injuries  sustained  in  a  railroad  cross- 
ing accident,  stating  that  if  a  person  is  struck  by  a  train  at  a 
crossing,  the  law  deems  the  fault  prima  facie  his  own,  etc.,  was 
properly  refused,  since  the  burden  of  proving  contributory  negli- 
gence is  on  defendant    p.  667. 

8.  Appeal. — Review. — Verdict, — Evidence. — Sufficiency. — ^The  court 
on  appeal  cannot  weigh  conflicting  evidence,  and  where  there  is 
some  evidence  tending  to  support  the  verdict,  although  a  strong 
preponderance  seems  to  be  in  favor  of  appellant  the  verdict  will 
not  be  disturbed  on  the  ground  of  insufficient  evidence,    p.  668. 

9.  Railroads. — Crossing  Accidents. — ConUnbutory  Negligence, — 
Jury  Question. — Where,  In  an  action  for  Injuries  sustained  in  a 
railroad  crossing  accident,  plaintiff  testified  that  the  crossing 
watchman  touched  him  and  told  him  to  go  on  across  the  track 
and  that  be  was  thus  led  to  believe  that  no  train  was  approach- 
ing and  that  it  was  safe  to  cross,  and  that  he  thereupon  started 
to  cross  the  track,  the  question  of  whether  he  was  guilty  of  con- 
tributory negligence  was  one  of  fact  for  the  Jury,  and  its  finding 

'  in  h.is  favor  is  conclusive  on  appeal,  although  the  evidence  in  the 
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record  tends  strongly  to  show  that  he  was  guilty  of  contributory 
negligence,    pp.  669, 670. 

10.  Appeal. — Review. — Verdict — Evidence. — Sufficiency.  —  On  ap- 
peal, in  determining  whether  the  verdict  is  supported  by  the 
evidence,  the  court  can  consider  only  the  evidence  which  tends  to 
sustain  the  verdict,  and  must  ignore  all  evidence  to  the  contrary, 
p.  670. 

11.  Railboads. — Crossings. — Care  Required  in  Crossing. — Reliance 
on  Signals  of  Watchman. — A  signal  or  direction  given  by  the 
watchman  at  a  railroad  crossing  directing  a  traveler  ou  the  high- 
way to  cross,  is  an  afHrmatlve  assurance  that  there  is  no  danger, 
and  relieves  the  traveler  from  exercising  the  high  degree  of  dili- 
gence and  caution  that  otherwise  would  be  required  in  ai>proach- 
ing  a  crossing,    p.  670. 

12.  Tbial.  —  Evidence.  —  Weight  and  Sufficiency.  —  Credibility  of 
Witnesses, — Province  of  Jury. — Motion  for  New  Trial. — Duty  of 
Trial  Court. — While  a  question  of  fact,  where  the  evidence  is 
conflicting,  should  be  submitted  to  the  jury,  and  the  weight  of 
the  evidence  and  the  credibility  of  the  witnesses  are  questions  to 
be  passed  on  by  the  jury  in  arriving  at  a  verdict,  it  is  the  duty 
of  the  trial  court,  after  verdict,  on  a  motion  for  new  trial  on  the 
ground  that  the  evidence  is  insufficient  to  sustain  the  verdict,  to 
weigh  the  evidence  and  consider  the  credibility  of  the  witnesses 
in  determining  whether  the  Jury  has  arrived  at  a  correct  result. 
p.  670. 

13.  Appeal. — Review. — Presumptions. — Weight  and  Sufficiency  of 
Evidence. — Credibility  of  Witnesses. — On  appeal,  it  will  be  pre- 
sumed that  the  trial  court,  in  passing  on  a  motion  for  new  trial 
on  the  ground  that  the  evidence  is  insufficient,  has  considered  the 
credibility  of  the  witnesses  and  has  weighed  their  testimony,  and 
that  in  overruling  the  motion  it  was  satisfied  with  the  result. 
p.671- 

Prom  Wayne  Circuit  Court;  Henry  C.  Fox,  Judge. 

Action  by  Earl  Cottman  against  The  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.    Affirmed. 

John  L.  Rupe,  for  appellant. 
Robhins  &  Robbing,  for  appellee. 

LAmY,  J. — ^Appellee  was  injured  at  a  street  and  railway 
crossing,  by  one  of  appellant's  locomotives,  for  which  injury 
he  recovered  a  judgment  in  the  Wayne  Circuit  Court.  This 
appeal  is  prosecuted  to  reverse  the  judgment  on  the  follow- 


664  APPELLATE  COURT  OP  INDIANA, 

nttPburgh,  etc.,  R.  Co.  r.  Cottman — 52  Ind.  App.  GUI. 

ing  grounds:  (1)  The  trial  court  erred  in  overruling  ap- 
pellant's demurrer  to  the  complaint;  (2)  the  court  erred 
in  overruling  appellant's  motion  for  a  new  triaL 

The  complaint  was  in  one  paragraph,  and  charged  two 
acts  of  negligence  against  defendant.  The  first  is  that  it 
was  operating  a  train  on  its  tracks  within  the  corporate 
limits  of  the  city  of  Richmond  at  a  rate  of  speed  in  excess 
of  that  provided  by  ordinance;  and  second,  that  a  watch- 
man employed  by  defendant  negligently  directed  the  plain- 
tiff to  cross  the  tracks  at  a  time  when  a  train  was  approach- 
ing the  crossing  and  in  dangerous  proximity  thereto. 

The  complaint  states  facts  sufficient  to  show  negligence  on 

the  part  of  the  defendant  and  that  the  negligence  charged 

resulted  in  the  injury  of  which  plaintiff  complains. 

1.  It  is  therefore  sufficient,  unless  the  other  facts  stated 
in  the  complaint  are  sufficient  to  show  affirmatively, 

as  a  matter  of  law,  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence. 

The  complaint  shows  that  appellee  was  attempting  to  cross 

the  railroad  track  of  appellant  on  foot  at  the  time  he  was 

injured.     It  is  averred  that  plaintiff's  view  toward 

2.  the  west  w^as  obstructed,  for  a  part  of  the  distance  as 
he  approached  the  track,  by  the  watchman's  shanty 

which  stood  in  the  street  seven  or  eight  feet  from  the  track. 
It  is  argued  on  behalf  of  appellant  that  as  the  complaint 
contains  no  other  allegation  showing  any  other  excuse  for 
plaintiff's  failure  to  observe  the  approa<;h  of  the  train,  the 
court  must  presume,  as  against  the  pleader,  that  no  other 
excuse  existed,  and  that  plaintiff,  as  he  approached,  had  an 
unobstructed  view  toward  the  west  at  all  times  after  he  was 
within  seven  or  eight  feet  of  the  track.  By  statute,  the 
plaintiff  in  cases  such  as  this  is  relieved  of  alleging  or  prov- 
ing that  he  was  free  from  contributory  negligence.  A  fail- 
ure to  observe  the  approach  of  a  train  at  a  crossing  may 
be  contributory  negligence,  and  facts  tending  to  show  an 
excuse  for  such  failure  are  facts  tending  to  rebut  contribu- 
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tory  negligence.  It  is,  therefore,  unnecessary  for  the  plain- 
tiff to  aver  any  fact  showing  an  excuse  for  his  failure  to 
observe  the  approach  of  the  ti*ain  at  a  crossing,  although 
the  rule  was  otherwise  before  the  enactment  of  the  statute 
changing  the  burden  of  proof  as  to  contributory  negligence 
in  actions  for  personal  injuries.     The  rule  that  a 

3.  plaintiff  is  presumed  to  have  stated  his  case  as  strong- 
ly in  his  favor  as  the  facts  warrant  applies  only  to 

such  facts  as  are  necessary  to  constitute  his  cause  of  action, 
and  does  not  apply  to  facts  which  tend  to  disclose  a  defense. 
Cleveland,  etc.,  R.  Co.  v.  Clark  (1912),  51  Ind.  App.  392, 
97  N.  E.  822;  Cole  v.  Searfoss  (1912),  49  Ind.  App.  334, 
97  N.  E.  345. 

The  complaint  does  not  aver  facts  which  afl&rmatively 
show  as  a  matter  of  law  that  plaintiff  was  guilty  of  con- 
tributory negligence,  and  it  cannot  therefore  be  held 
1.    insufficient  on  the  ground  that  it  discloses  a  defense. 
Evansville,  etc.,  B.  Co.  v.  Bemdt  (1909) ,  172  Ind.  697, 
88  N.  E.  612. 

Appellant  objects  to  instruction  No.  10  given  by  the  court, 

on  the  ground  that  it  was  so  worded  as  to  mislead  the  jury 

into  the  belief  that  contributory  negligence  of  the 

4.  plaintiff  could  be  proved  only  by  evidence  produced 
by  the  defendant.     The  part  of  the  instruction  of 

which  complaint  is  made  reads  as  follows:  **If  contribu- 
tory negligence  is  relied  upon  as  a  defense,  the  burden  of 
proving  the  same  rests  upon  the  defendant.  The  proof, 
however,  may  be  made  under  the  general  denial,  which  is 
the  only  answer  the  defendant  has  filed  in  this  case;  and 
in  order  to  render  this  defense  available  it  must  be  proved 
by  a  fair  preponderance  of  all  the  evidence  in  the  case.*' 
We  do  not  think  that  this  instruction  is  open  to  the  objec- 
tion urged  against  it.  The  jury  was  thereby  expressly  told 
that  contributory  negligence,  to  be  available  must  be  proved 
by  a  fair  preponderance  of  all  the  evidence  in  the  case.  This 
was  equivalent  to  saying  to  the  jury  that  in  determining  on 
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which  side  the  preponderance  of  the  evidence  lay  on  that 
question  it  should  consider  all  the  evidence  in  the  case ;  and 
that  would  include  the  evidence  produced  by  the  plaintiff 
as  well  as  that  introduced  on  behalf  of  the  defendant.  NeW' 
castle  Bridge  Co.  v.  Doty  (1907),  168  Ind.  259,  79  N.  E. 
485;  Pittsburgh,  etc.,  R.  Co.  v.  Collins  (1907),  168  Ind.  467, 
80  N.  E.  415.     Appellant  tendered  an  instruction 

5.  by  which  he  requested  the  court  to  charge  the  jury 
specifically  to  the  effect  that  contributory  negligence 

might  appear  from  the  testimony  of  the  plaintiff  as  well  as 
that  of  the  defendant,  and  that  evidence  so  appearing  was 
available  to  the  defendant  on  this  question.  The  instruc- 
tion thus  tendered  correctly  states  the  law,  and  should  have 
been  given,  unless  it  is  covered  by  instruction  No.  10,  given 
by  the  court.  The  instruction  given  told  the  jury  that  it 
should  consider  all  of  the  evidence  in  the  case  in  pajssing 
on  the  question  of  contributory  negligence,  and  the  instruc- 
tion tendered  and  refused  stated  the  same  proposition  in 
different  form.  It  is  true  that  the  instruction  tendered  is 
a  little  more  specific  in  calling  attention  to  the  evidence  of 
the  plaintiff  as  a  part  of  the  evidence  in  the  case,  and  we 
see  no  reason  why  it  should  not  have  been  given  in  connec- 
tion with  instruction  No.  10,  but  we  think  that  a  jury  of 
intelligence  would  correctly  understand  and  apply  the  in- 
struction given.  If  we  are  right  in  this,  the  court  did  not 
err  in  refusing  to  give  the  instruction  tendered. 

Appellant,  at  the  proper  time  requested  the  court  to  give 

certain  instructions,  among  which  was  one  numbered  three, 

which  was  intended  to  advise  the  jury  as  to  the  law 

6.  of  contributory  negligence  as  applied  to  the  conduct 
of  a  traveler  on  a  highway  in  approaching  a  railway 

crossing.  The  instructions  given  by  the  court  on  this  sub- 
ject were  not  as  full  and  specific  as  appellant  had  a  right 
to  ask,  and  if  this  instruction  properly  stated  the  law  in 
this  particular  it  would  have  been  error  for  the  court  to 
refuse  to  give  it.    Newcastle  Bridge  Co.  v.  Doiy,  supra; 


NOVEMBER  TERM,  1912.  667 

Pittsburgh,  etc.,  R.  Co.  v.  Cottman — 52  Ind.  App.  601. 

Keller  v.  Reynolds  (1895),  12  Ind.  App.  383,  40  N.  E.  76, 
40  N.  E.  280;  McAfee  v.  Montgomery  (1898),  21  Ind.  App. 
196,  51  N.  E.  957. 

Instruction  No.  3,  tendered  by  appellant,  was  in  most 

respects  a  correct  statement  of  the  law  as  applicable  to  the 

facts  of  this  case,  but  is  erroneous  in  at  least  one 

7.  particular,  and  for  that  reason  the  court  properly 
refused  to  give  it.  The  language  which  condemns 
the  instruction  is  as  follows:  ^'If  a  person  is  struck  by  a 
train  at  a  crossing,  the  law  says  the  fault  is  prima  fade  his 
own ;  and  these  rules  of  law  are  firmly  established,  and  un- 
less a  party  claiming  damages  proves  to  the  satisfaction  of 
the  jury  that  he  has  complied  with  them,  there  can  be  no 
recovery."  This  may  have  been  the  law  in  this  State  prior 
to  the  enactment  of  the  statute  changing  the  burden  of 
proof  upon  the  question  of  contributory  negligence  in  cases 
such  as  this;  but  in  the  light  of  such  a  statute,  the  mere 
statement  of  the  proposition  is  sufficient  to  demonstrate  its 
fallacy. 

The  only  other  question  discussed  by  counsel  for  appel- 
lant  is  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict. The  evidence  shows  that  appellee  was  a  boy  almost 
thirteen  years  of  age  at  the  time  of  the  accident  which 
caused  his  injury.  Between  1  o'clock  and  2  o'clock  in  the 
afternoon  of  a  September  day,  appellee  was  standing  on 
the  east  side  of  Sixteenth  street,  in  the  city  of  Richmond^ 
Indiana,  at  a  point  about  eighteen  feet  south  of  the  south 
rail  of  appellant's  railroad  tracks,  which  intersected  Six- 
teenth street  practically  at  right  angles.  There  was  a 
sidewalk  along  the  east  side  of  Sixteenth  street,  and 
the  shanty  of  the  crossing  watchman  stood  in  the  street 
just  west  of  this  sidewalk,  and  seven  or  eight  feet  south  of 
the  track.  The  point  where  appellee  was  standing  immedi- 
ately before  the  accident  was  a  short  distance  south  of  the 
watchman's  shanty,  and  there  were  no  other  obstructions 
of  any  character  to  interfere  with  his  view  of  appellant's 
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tracks  toward  the  west.  Appellee  left  the  point  where  he 
was  standing  and  ran  north  along  the  sidewalk  to  appellant's 
south  track,  where  he  came  in  contact  with  a  locomotive 
which  had  approached  from  the  west.  The  facts,  so  far  as 
stated,  are  established  by  the  undisputed  evidence ;  but  there 
is  some  conflict  in  the  testimony  as  to  the  speed  of  the  train 
and  as  to  the  occurrences  immediately  preceding  the  acci- 
dent. There  is  some  evidence  tending  to  show  that  the 
train  was  moving  at  a  rate  of  speed  in  excess  of  the  rate 
provided  by  ordinance,  but  this  evidence  is  not  of  a  convinc- 
ing or  satisfactory  character.  The  plaintiff  testified  that 
the  train  was  running  very  fast,  much  faster  than  a  street- 
car; but  on  cross-examination  he  testified  that  he  did  not 
see  it  till  it  struck  him,  and  that  he  judged  of  the  speed  by 
the  force  with  which  he  was  struck.  On  reexamination  he 
stated  that  he  saw  the  train  in  motion  immediately  before 
he  was  struck.  The  only  other  witness  who  testified  in  favor 
of  plaintiff  as  to  speed  of  the  train  was  a  man  in  charge  of 
a  team  of  mules  a  short  distance  from  the  crossing.  He 
stated  that  he  heard  the  train  coming,  and  that  he  looked 
up  and  saw  it  just  as  plaintiff  was  struck,  and  that  he 
thought  the  train  was  running  about  twelve  miles  an  hour, 
but  on  cross-examination  he  said,  ''Well  I  couldn't  explain 
how  fast  the  train  was  running  because  I  did  not  see  it 
until  it  was  right  at  the  crossing,  and  then  the  train  came 
to  a  standstill  as  soon  as  it  struck  the  boy ;  therefore  I  could 
not  give  any  definite  answer  about  what  speed  they  were 
making."  The  engineer  in  charge  of  the  locomotive  tes- 
tified that  the  train  stopped  so  that  a  switch  one  square  west 
of  Sixteenth  street  could  be  closed  and  that  at  the  time  of 
the  accident  the  train  was  running  from  four  to  six  miles 
an  hour,  and  that  it  would  have  been  impossible  for  the 
train  to  have  attained  a  greater  rate  of  speed  in  the  distance 
it  had  moved  after  it  was  put  in  motion.  The  engineer  is 
corroborated,  as  to  the  speed  of  the  train,  by  three  other 
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members  of  the  train  crew  and  by  Harry  McBride,  a  disinter- 
ested witnesa    On  this  question  the  strong  preponder- 

8.  anee  of  the  evidence  seems  to  be  in  favor  of  appellant, 
but  there  is  some  evidence  tending  to  support  the  ver- 
dict, and  under  the  well-settled  rule  governing  courts  of  ap- 
peal w^e  are  not  permitted  to  weigh  conflicting  evidence. 

The  evidence  in  the  record  also  tends  strongly  to  show 

that  appellee  was  guilty  of  contributory  negligence.     The 

uncontradicted  evidence  shows  that  he  had  an  unob- 

9.  structed  view  of  the  track  toward  the  west  from  the 
place  where  he  was  standing,  and  that  he  ran  north 

a  distance  of  eighteen  feet,  to  the  track  where  he  was  in- 
jured, without  observing  the  approach  of  the  train,  and  that 
the  only  object  that  could  have  obstructed  his  view  for  any 
part  of  that  distance  was  the  shanty  of  the  watchman,  which 
was  six  feet  square.  As  an  excuse  for  this  conduct,  the 
plaintiff  testified  that  the  watchman,  who  was  standing  be- 
side him,  touched  him  and  told  him  to  go  on  across  the 
track.  He  states  that,  from  this,  he  thought  that  no  train 
was  approaching  and  that  it  was  safe  to  cross,  and  that  this 
is  the  reason  he  did  not  look  for  a  train ;  that  he  took  him 
at  his  word  and  started  to  run  across,  and  that  he  was  on 
the  track  when  he  was  struck.  Plaintiff  further  stated  that 
before  he  started  to  cross  he  was  standing  with  his  back 
toward  the  west,  and  for  that  reason  did  not  see  the  train 
approaching.  This  evidence  of  plaintiff  was  contradicted 
by  that  of  the  watchman,  the  engineer  and  Herbert  Will- 
iams a  disinterested  witness.  They  all  testified  that  the 
watchman  was  standing  in  the  street  in  front  of  the  shanty, 
and  that  he  called  to  appellee  when  he  saw  him  running 
toward  the  track,  and  that  he  tried  to  catch  him,  but  that 
he  was  too  late,  and  that  appellee  ran  against  the  side  of 
the  locomotive  and  was  injured.  The  watchman  also  tes- 
tified that  he  did  not  say  anything  to  appellee  about  cross- 
ing the  track. 
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The  jury  found  that  appellee  was  free  from  fault  con- 
tributing to  his  injury.    In  determining  whether  the  verdict 
in  this  respect  is  supported  by  the  evidence,  this  court 

10.  can  consider  only  the  evidence  which  tends  to  sus- 
tain it,  and  must  ignore  all  evidence  to  the  contrary. 

Keys  V.  McDoweU  (1913),  54  Ind.  App.  — ,  100  N.  E.  385. 

If  the  facts  disclosed  by  the  uncorroborated  testi- 

9.    mony  of  the  plaintiff  are  true,  then  the  question  as  to 

whether  or  not  plaintiff  was  guilty  of  contributory 

negligence  was  one  of  fact  for  the  jury. 

A  signal  or  direction  given  by  the  watchman  at  a  rail- 
road crossing  directing  a  traveler  on  the  highway  to  cross, 
is  an  affirmative  assurance  that  there  is  no  danger. 

11.  A  person  acting  under  such  an  assurance  is  not  re- 
quired to  exercise  the  high  degree  of  diligence  and 

caution  that  would  be  otherwise  required  of  him  in  approach- 
ing a  crossing.  Lake  Erie,  etc.,  JB.  Co.  v.  Fike  (1905),  35 
Ind.  App.  554,  74  N.  B.  636 ;  Alabama,  etc.,  B.  Co.  v.  An- 
derson (1895),  109  Ala.  299,  19  South.  516. 

If  the  jury  believed  the  testimony  of  plaintiff,  and  fur- 
ther believed  that,  in  view  of  the  assurance  of  safety  given 
by  the  watchman,  he  used  such  care  as  was  reasonable  in  a 
person  of  his  age  and  experience,  it  was  justified  in  finding 
that  he  was  free  from  contributory  negligence. 

Where  there  is  a  conflict  in  the  evidence  it  is  the  duty 

of  the  court  to  submit  the  question  of  fact  to  the  jury,  and 

the  weight  of  the  evidence  and  the  credibility  of  the 

12.  witnesses  are  questions  to  be  passed  on  by  the  jury  in 
arriving  at  the  verdict.    After  a  verdict  is  returned 

and  a  motion  for  a  new  trial  is  filed  on  the  ground  that  the 
evidence  is  insufficient  to  sustain  the  verdict,  the  trial  court 
is  called  on  to  weigh  the  evidence,  and  to  consider  the  credi- 
bility of  the  witnesses  in  determining  whether  or  not  the 
jury  by  its  verdict  has  reached  a  correct  result  In  con- 
sidering the  evidence  the  trial  court  is  not  governed  by  the 
same  rules  that  confront  this  court  on  appeaL     The  trial 
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court  has  an  opportunity  to  look  into  the  faces  of  the  wit- 
nesses and  to  observe  their  conduct  and  demeanor  while  tes- 
tifying, and  its  ability  to  judge  of  their  credibility  is  equal, 
if  not  superior,  to  that  of  the  jury.  The  duty,  with  its 
corresponding  responsibility,  which  the  law  thus  imposes 
on  the  trial  court  is  one  which  it  cannot  escape,  or  shift  to 
any  other  tribunal.  The  jury  is  in  a  sense  responsible  for 
the  verdict,  but  the  court  is  responsible  for  any  judgment 
that  may  be  pronounced  thereon.  If  a  court  permits  a  ver- 
dict to  stand  which  is  not  supported  by  evidence,  or  which 
is  clearly  against  the  greater  weight  of  the  evidence,  the 
responsibility  rests  on  the  judge,  and  cannot  be  shifted  to 
the  jury.  If  there  is  a  total  want  of  evidence  as  to  some 
fact  essential  to  the  verdict,  this  court  on  appeal  may  cor- 
rect the  error,  but  this  court  is  powerless  to  grant  relief 
where  the  evidence  is  in  conflict.  The  responsibility  rests 
entirely  upon  the  judge  of  the  trial  court  to  grant  relief  in 
cases  where  the  evidence  is  conflicting,  and  clearly  prepon- 
derates against  the  verdict  returned  by  the  jury. 

We  have  referred  at  length  to  the  evidence  in  this  case, 
for  the  purpose  of  emphasizing  our  remarks  on  the  duties 
of  the  trial  judge  in  respect  to  weighing  the  evidence  and 
considering  the  credibility  of  the  witnesses  in  ruling  on  the 
motion  for  a  new  trial  where  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  is  assigned  as  a  cause.  We  know  that 
the  judges  of  the  trial  courts  are  thoroughly  conscientious 
in  the  discharge  of  their  duties,  and  that  they  have  no  dis- 
position to  shirk  a  single  responsibility  resting  on  them; 
but,  from  a  consideration  of  the  evidence  in  the  case  at  bar, 
and  in  many  others  of  a  similar  character,  we  are  led  to 
believe  that  trial  courts,  in  considering  the  suflBciency  of  the 
evidence  to  sustain  the  verdict,  when  it  is  presented  by  a 
motion  for  a  new  trial,  frequently  apply  the  rule  which 
governs  courts  of  appeal,  instead  of  the  correct  rule  as  here- 
tofore stated. 

If,  as  contended  by  appellant,  the  verdict  in  this  case  is 
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against  the  overwhelming  preponderance  of  the  evidence, 
it  should  have  been  set  aside  and  a  new  trial  granted, 
13.    but  the  trial  judge  alone  had  power  to  determine  that 
question.    He  was  in  a  position  to  consider  the  cred- 
ibility of  the  witnesses  and  to  weigh  their  testimony  and 
he  is  presumed  to  have  done  so  and  to  have  been  satisfied 
with  the  result.    If  he  made  a  mistake  is  this  respect,  this 
court  is  without  power  to  correct  it. 
Judgment  affirmed. 

Note.— Reported  in  101  N  E.  22.  See,  also,  under  (1)  29  Cyc. 
575;  (2)  33  Cjx-  1000;  (3)  31  Cyc.  78;  (4)  29  Cyc.  644;  (5)  38 
Cyc.  1711;  (0)  38  Cyc.  1718;  (7)  33  Cyc.  1138;  (8)  3  Cyc.  348; 
(9)  33  Cyc.  1111.  1127;  (10)  3  Cyc.  348;  (11)  S3  Cyc.  1035;  (12) 
20  Cyc.  1007;  (13)  3  Cyc.  318.  As  to  contributory  negligence  as 
question  for  jury,  see  8  Am.  St.  849.  As  to  burden  of  proof  and 
where  it  rests  generally,  see  28  Am.  Rep.  tjdS.  As  to  duty  on  rail- 
rond  company  to  keep  flagman  at  highway  crossing  to  warn  pedes- 
trians and  vehicle  drivers  of  approaching  trains,  see  100  Am.  Dec. 
412.  On  the  duty  of  one  crossing  a  railroad  track  as  affected  by 
flagman's  signal  to  proceed,  see  15  L.  R.  A.  (N.  S.)  803.  As  to  the 
conduct  of  a  flagman  or  absence  from  his  post  as  affecting  liability 
for  injury  at  crossing,  see  41  L.  R.  A.  (N.  S.)  355.  For  a  discussion 
of  the  duty  to  8t(>i>,  look  and  listen  at  a  railroad  crossing  where  a 
flagman  is  stationed,  see  10  Ann.  Cas.  418;   13  Ann.  Cas.  854. 


Downey  v.  The  National  Exchange  Bank. 

[No.  7,300.    Filed  November  14.  1011.    Rehearing  denied  March  28, 

1012.    Transfer  denied  March  G,  1913.] 

1.  Banks  and  Banking.  —  Deposit  of  Check  for  Collection.^ 
Agency. — TAahiUty. — Where  a  checlj  is  deposited  with  a  bank  for 
collection,  a  privity  of  contract  exists  between  the  depositor  and 
each  bank  through  which  the  check  passes,  wliereby  a  duty  Is 
imposed  to  use  reasonable  care  and  diligence  in  its  collection  and 
renders  that  bank,  whose  negligence  or  misconduct  results  in  the 
loss  of  the  debt,  liable  to  the  depositor,    p.  676. 

2.  Banks  and  Banking.— Deposit  of  Check. — Character  of  Deposit 
— ^The  question  of  whether  a  check  deposited  by  the  payee  in  a 
bank  other  than  the  one  on  which  it  is  drawn  amounts  to  a  sale 
of  the  check,  or  merely  constitutes  a  deposit  of  same  for  collec- 
tion, must  be  determined  from  the  facts  and  circumstances  at 
tending  tlio  transaction,    p.  677. 
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3.  Banks  and  Banking.  —  DepoHt  of  Check  for  Collection. — 
Agency. — ^Where  a  check  Is  Indorsed  for  collection,  or  where 
there  Is  a  definite  understanding  that  such  is  the  purpose  of  the 
parties,  or  where  the  memorandum  of  deposit  shows  that  it  Is 
deposited  as  n  check,  it  remains  the  property  of  the  depositor 
and  the  bank  holds  it  as  his  agent  for  collection,    p.  677. 

4.  Banks  and  Bankinq. — Deposit  of  Check. — Deposit  as  Cash. — 
Where  there  is  a  definite  agreement  that  a  dieck  Is  deposited  as 
cash,  the  title  passes  to  the  bank  and  it  has  a  right  to  control 
its  collection  and  receive  the  proceeds,   p.  077. 

5.  Banks  and  Banking. — Deposit  of  Check. — Character  of  Depos- 
it.— Presumptions, — ^Where  a  check,  bearing  an  indorsement  not 
indicating  that  it  was  indorsed  for  collection,  is  passed  to  the 
credit  of  the  depositor  as  cash,  and  nothing  further  appears,  the 
presumption  arises  that  the  transaction  constitutes  a  sale  of  the 
check  to  the  bank,  but  such  presumption  may  he  rebutted  by 
facts  or  circumstances  showing  a  ccmtrary  intention,    p.  678. 

6.  Banks  and  Banking. — Deposit  of  Check. — Character  of  Depos- 
it— Duty  to  Depositor. — Where  the  transaction  of  depositing  a 
check  amounts  to  a  sale  thereof  to  the  bank,  a  bank  to  which  it  is 
subsequently  passed  for  collection  is  not  the  agent  of  such  depos- 
itor and  owes  him  no  duty  in  respect  to  Its  collection,    p.  67d. 

7.  Banks  and  Banking. — Deposit  of  Check. — Rctin^n  of  Check  to 
Depositor. — Effect. — Where  a  check  which  has  been  d^)06ited  as 
cash  and  sent  out  for  collection  is  returned  to  the  bank  in  which 
it  was  deposited,  and  is  by  such  bank  charged  to  the  account  of 
the  depositor,  and  is  turned  over  to  him  and  accepted  by  him, 
the  transaction  amounts  to  a  resale  of  tlie  check  to  such  de- 
positor,   p.  680. 

8.  Appeal. — Review. — Ruling  on  Motion  for  "New  Trial. — A  find- 
ing will  not  be  reversed  on  alleged  error  in  overruling  the  motion 
for  new  trial,  based  on  the  ground  that  the  evidence  is  insuifi- 
cient  and  that  the  finding  is  contrary  to  law,  and  that  the  court 
failed  to  find  facts  supiwrted  by  the  evidence,  where  there  is  not 
a  total  want  of  evidence  to  support  the  findings,  and  it  is  not 
shown  that  any  material  fact,  supported  by  undisputed  evidence, 
has  t)een  omitted  from  the  finding,    p.  680. 

9.  Appeal. — Revietc. — Presumptions. — Failure  to  Find  Fact. — ^A 
failure  to  find  a  fact  is  a  finding  against  the  party  having  the 
burden  of  the  issues  to  wliicb  such  fact  is  relevant    p.  680. 

10.  Appeal. — Review. — Harmless  Error. — Unsupported  Finding  of 
Fact.—KY&a  though  a  finding  of  fact  is  wholly  unsui^)orted  by 
the  evidence,  it  is  not  cause  for  reversal,  where  such  fact  was 
wholly  Immaterial  to  the  decision  of  the  case.    p.  680. 

From  Madison  Circuit  Court;  John  F.  McClure,  Judge. 

Vol.  52—43 
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Action  by  Jacob  P.  Downey  against  The  National  Ex- 
change Bank.  .  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 

John  H.  KipUnger,  John  D.  Megee  and  Austin  Eether- 
ford,  for  appellant. 

William  A,  Kittinger  and  William  8.  Diven,  for  appellee. 

Lairy,  C.  J. — ^Appellant  brought  this  action  for  the  pro- 
ceeds of  a  check.  After  all  the  pleadings  were  in,  the  issues 
thus  formed  were  tried  by  the  court  without  the  interventioa 
of  a  jury.  The  court  made  a  special  finding  of  facta  and 
rendered  conclusions  of  law  thereon  in  favor  of  appellee, 
and  judgment  was  rendered  against  appellant. 

The  facts  set  out  in  the  special  finding,  so  far  as  material 
to  a  decision  of  this  case,  are,  in  substance,  as  follows :  John 
W.  Jones  executed  his  individual  check  in  the  sum  of  $1,225, 
drawn  on  the  Citizens  Bank  of  Anderson,  Indiana,  and  made 
payable  to  Jacob  F.  Downey,  appellant  herein,  and  dated 
June  12,  1905.  Appellant  came  into  possession  of  said 
check  and  deposited  it  in  the  Bank  of  Arlington,  Indiana, 
receiving  credit  therefor.  The  Arlington  bank  forwarded 
it  to  the  Capital  National  Bank,  at  Indianapolis^  Indiana, 
for  collection,  and  received  credit  therefor,  and  said  Capital 
National  Bank  forwarded  it  to  the  National  Exchange  Bank, 
of  Anderson,  Indiana,  and  charged  it  to  said  bank,  appellee 
herein.  The  check  came  into  the  hands  of  appellee  on  the 
morning  of  June  16,  1905. 

There  are  several  banks  in  Anderson,  Indiana,  and  by 
an  arrangement  among  them,  about  10  o'clock  each  morn- 
ing there  is  a  meeting  composed  of  a  clerk  from  each  bank, 
at  which  time  the  checks  held  by  each  bank,  drawn  on  any 
other  of  said  banks  and  cashed  the  day  before,  or  coming 
for  collection  to  each  of  said  other  banks,  are  taken  by  said 
clerks  and  summed  up,  the  checks  drawn  on  each  delivered 
to  the  clerk  so  representing  it,  and  the  difference  in  the 
amounts  of  the  checks  settled  later  in  the  day.    The  checks 
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on  each  bank  are  then  taken  by  the  representative  there- 
from and  turned  over  to  the  proper  officer  or  cashier  there- 
of, to  be  passed  on,  honored  if  proper,  or  if  not  proper,  to 
be  returned  to  the  bank  which  held  them  on  the  same  day. 

Prior  to  June  16,  1905,  and  after  said  check  had  been 
signed  by  said  John  W.  Jones,  said  John  W.  Jones  had 
stopped  payment  on  said  check,  and  ordered  said  Citizens 
Bank  not  to  pay  it.  On  June  16,  1905,  the  clerks  of  said 
banks  of  Anderson,  Indiana,  met  and  exchanged  checks,  and 
summed  up  the  amounts  thereof,  appellee  bank  turned  over 
to  the  clerk  representing  the  Citizens  Bank  said  check  drawn 
by  said  John  W.  Jones  for  $1,225,  and  the  same  was  included 
in  the  amounts  cast  up  by  said  clerks,  and  later  in  the  day 
the  differences  in  said  amounts  were  settled  by  said  banks. 
The  officers  of  said  Citizens  Bank  on  said  June  16,  1905, 
which  was  Friday,  in  examining  the  large  number  of  checks 
drawn  on  it  and  turned  over  to  it  by  the  clerk  of  appellee 
bank,  as  aforesaid,  by  inadvertence  and  mistake  overlooked 
the  check  drawn  by  John  W.  Jones  for  $1,225,  and  it 
reached  the  bookkeeper  without  being  noticed;  and  was  not 
discovered  until  late  on  Saturday.  On  Monday,  June  19, 
1905,  said  Citizens  Bank  of  Anderson  returned  said  check 
to  the  National  Exchange  Bank,  at  the  time  representing 
to  said  appellee  that  the  check  had  been  received  by  inad- 
vertence and  mistake,  and  that  payment  thereof  had  been 
stopped  by  said  John  W.  Jones,  and  that  the  Citizens  Bank 
had  no  right  to  and  no  intention  of  paying  it;  thereupon 
requesting  appellee  bank  to  correct  said  mistake,  receive 
back  the  check  and  give  the  Citizens  Bank  of  Anderson 
credit  for  said  amount  in  its  settlement,  which  was  done. 

Appellee  thereupon  returned  said  check  to  the  Capital 
National  Bank,  of  Indianapolis,  as  not  paid,  and  the  Cap- 
ital National  Bank  received  the  same  and  credited  the 
amount  thereof  to  appellee.  The  Capital  National  Bank 
thereupon  returned  the  check  as  unpaid  to  said  Bank  of 
Arlington  from  which  it  had  received  the  same,  and  the 
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Bank  of  Arlington  received  the  check  and  credited  the  Cap- 
ital National  Bank  therewith.  The  Bank  of  ArliDgton  there- 
upon returned  the  check  to  appellant  as  unpaid,  and  appel- 
lant received  and  accepted  the  flame»  and  gave  the  Bank  of 
Arlington  credit  for  the  amount  thereof.  Appellant  has 
ever  since  had  and  still  retains  possession  of  the  check.  He 
has  demanded  of  appellee  the  payment  of  said  check,  and 
said  demand  has  been  refused. 

Appellant  excepted  to  the  conclusions  of  law  and  also  filed 
a  motion  for  a  new  trial,  which  motion  was  overruled  by  the 
court.  The  errors  assigned  for  reversal  are  that  the  court 
erred  in  its  conclusions  of  law  and  also  erred  in  overruling 
appellant's  motion  for  a  new  trial. 

Appellant's  theory  of  his  right  to  recover  against  appel- 
lee is  that  the  check  drawn  in  his  favor  by  John  W.  Jones 
was  placed  in  the  Bank  of  Arlington  for  collection  and  that 
when  said  check  was  transmitted  to  the  Capital  National 
Bank  of  Indianapolis,  and  by  that  bank  transmitted  to  the 
National  Exchange  Bank  of  Anderson,  each  of  the  banlra 
named  held  the  check  for  collection  as  agents  of  appel- 

1.  lant.  If  under  the  facts  disclosed  by  the  special  find- 
ing, each  of  the  banks  named  became  successively  the 
agent  of  appellant,  then  a  privity  of  contract  existed  between 
appellant  and  each  one  of  the  banks  named,  whereby  a  duty 
arose  to  use  reasonable  care  and  diligence  in  the  collection 
of  said  check,  and  if  any  of  said  banks  were  guilty  of  negli- 
gence or  misconduct  resulting  in  the  loss  of  the  debt  it  would 
be  liable  to  appellant.  First  Nat.  Bank  v.  First  Nai, 
Bank  (1881),  76  Ind.  561,  40  Am.  Rep.  261. 

It  is  the  theory  of  appellee  that  the  facts  found  by  the 
court  disclose  that  the  check  was  not  placed  in  the  bank  at 
Arlington  for  collection,  as  claimed  by  appellant,  but  that 
the  transaction  which  occurred  amounted  to  a  sale  of  the 
check  by  appellant  to  said  bank ;  that  the  title  to  the  check 
passed  to  the  bank  at  the  time  of  said  endorsement  and  the 
bank's  indebtedness  to  appellant  was  increased  by  the 
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amount  of  the  credit  which  he  received  at  the  time;  that 
thereafter  the  bank  at  Arlington,  being  the  owner  of  the 
check,  had  the  sole  right  to  control  its  collection,  and  that 
the  banks  to  which  it  was  subsequently  transmitted  were 
either  owners  of  the  check  by  purchase  or  held  it  for  collec- 
tion as  agents  of  the  Bank  of  Arlington ;  and  that  in  either 
event  such  banks  were  not  agents  of  appellant.  If  the  facts 
disclosed  by  the  special  finding  show  that  appellant  was  not 
the  owner  of  the  check  at  the  time  it  was  paid  to  the  appel- 
lee, then  appellee  was  not  his  agent  and  owed  him  no  duty, 
for  the  reason  that  there  was  no  privity  of  contract  between 
them. 

When  a  check,  which  is  indorsed  by  the  payee  and  placed 
in  a  bank  other  than  the  one  on  which  it  is  drawn,  the  ques- 
tion as  to  whether  the  transaction  constitutes  a  sale 

2.  of  the  check,  or  whether  it  amounts  to  a  deposit  of 
the  check  for  collection,  depends  on  the  facts  and  cir- 
cumstances attending  the  transaction.    Where  the  indorse- 
ment shows  that  it  is  indorsed  for  collection,  or  where 

3.  there  is  a  definite  understanding  that  such  is  the  pur- 
pose of  the  parties,  there  is  no  question  that  the  title 

to  the  paper  does  not  pass,  or  where  the  check  is  deposited 
as  a  check  and  the  memorandum  of  deposit  so  shows,  there 
can  be  no  question  that  the  relation  of  debtor  and  creditor 
does  not  arise  and  that  the  check  remains  the  property  of  the 
depositor  and  the  bank  holds  it  as  his  agent  for  collection. 
First  Nat.  Bank  v.  (Greenville  Nat,  Bank  (1892),  84  Tex.  40, 
19  S.  W.  334;  BaiUe  v.  Augusta  Bav.  Bank  (1895),  95  Ga. 
277,  21  S.  E.  717,  51  Am.  St.  74.  It  is  also  quite  clear  that 
where  there  is  a  definite  agreement  at  the  time  of  such 

4.  deposit  that  the  check  is  deposited  as  cash,  the  title 
passes  to  the  bank.    In  such  a  case  the  depositor  of 

such  check,  if  he  indorses  it,  becomes  liable  on  his  indorse- 
ment, and  the  bank  becomes  indebted  to  him  for  the  amount 
credited  to  his  account,  and  such  bank  has  a  right  to  control 
the  collection  of  such  check  and  receive  the  proceeds. 
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Where,  however,  there  is  no  specific  agreement  or  under- 
standing at  the  time  a  check  is  deposited  as  to  how  it  is  to  be 
treated,  and  the  bank  gives  the  depositor  credit  for  the  check 
as  so  much  cash,  the  question  arises  whether  the  title  passes 
to  the  bank  or  whether  it  remains  in  the  depositor  and  the 
bank  holds  it  for  collection.  On  this  question  the  authorities 
are  not  without  conflict. 

According  to  the  weight  of  authority,  where  it' appears  that 
a  check,  bearing  an  indorsement  not  indicating  that  it  was  in- 
dorsed for  collection,  is  passed  to  the  credit  of  the  de- 

5.  positor  as  ca^,  and  nothing  further  appears,  the  pre- 
sumption arises  that  the  transaction  constitutes  a  sale 
of  the  check  to  the  bank.  This  presumption,  however,  is  not 
conclusive  and  may  be  rebutted  by  facts  or  circumstances 
showing  a  contrary  intention.  Hoffman  v.  First  Nat.  Bank 
(1884),  46  N.  J.  L.  604;  In  re  State  Bank  (1894),  56  Minn. 
119,  57  N.  W.  336,  45  Am.  St.  454;  FouHh  Nat.  Bank  v. 
Mayer  (1892),  89  Ga.  108,  14  S.  E.  891;  WilUams  v.  Cox 
(1896),  97  Tenn.  555,  37  S.  W.  2S2 ;  Metropolita^i  Nat.  Bank 
v.  Loyd  (1882),  90  N.  Y.  530;  First  Nat.  Bank  v.  Dicksan 
(1889),  6  Dak.  301,  50  N.  W.  124;  Ayres  v.  Farmers^  etc.. 
Bank  (1883),  79  Mo.  421,  49  Am.  Rep.  235 ;  American  Trust, 
ctCf  Bank  v.  Queder  &  Paeschke  Mfg.  Co.  (1894),  150 
III.  336,  37  N.  E.  227 ;  Wasson  v.  Lamb  (1889),  120  Ind.  514, 
22  N.  E.  729,  6  L.  R.  A.  191,  16  Am.  St.  342.  There  are  a 
few  cases  which  hold  that  where  a  check  is  indorsed  to  a 
bank  and  credited  to  the  depositor  as  cash,  the  title  thereto 
prima  facie,  remains  in  the  depositor,  and  the  bank  holds 
such  check  for  collection,  and  that  to  show  title  in  the  bank, 
facts  and  circumstances  must  appear  indicating  such  an  in- 
tention. Baibach  v.  FreUngheysen  (1883),  15  Fed.  675;  Na- 
tional Oold  Bank,  etc.,  Co.  v.  McDonald  (1875),  51  Cal.  64, 
21  Am.  Rep.  697 ;  National  Commercial  Bank  v.  Miller  &  Co. 
(1884),  77  Ala.  168,  54  Am.  Rep.  50.  The  decided  weight  of 
authority,  however,  is  in  favor  of  the  doctrine  as  first  an- 
nounced.   This  rule  has  been  adopted  and  applied  by  the  Su- 
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preme  Court  of  this  State  in  the  case  of  Wtisson  v.  Lamb, 
supra,  where  the  court  states  the  rule  in  the  following  lan- 
guage :  *  *  Ordinarily,  whenever  a  deposit  is  made  the  amount 
and  date  thereof  are  entered  by  the  cashier  or  teller  in  the 
bank-book  or  pass-book  of  the  depositor,  and  such  entries 
when  made  by  the  proper  officer  bind  the  bank  as  admissions. 
In  some  cases  it  has  been  held  that  they  become  conclusive 
upon  the  bank  like  an  account  stated,  when  the  bank-book  is 
balanced.  1  Morse,  Banks  and  Banking  (3d  ed.)  §291.  The 
settled  rule  is,  where  checks,  drafts,  or  other  evidences  of  debt 
are  received  in  good  faith  as  deposits,  if  the  bank  credits 
them  as  so  much  money,  the  title  to  the  checks  or  drafts  is 
immediately  transferred  to  the  bank,  and  it  becomes  legally 
liable  to  the  depositor  as  for  so  much  money  deposited. 
Cragie  v.  HacUey  [1885],  99  N.  Y.  131  [1  N.  E.  537,  52  Am. 
Rep.  9] ;  Metropolitan  Nat.  Bank  v.  Loyd  [1882],  90  N.  Y. 
530.  So,  where  a  bank  credits  a  depositor  with  the  amount 
of  a  check  drawn  upon  it  by  another  customer,  and  there  is 
no  want  of  good  faith  on  the  part  of  the  depositor,  the  act  of 
crediting  is  equivalent  to  a  payment  in  money.  *Nor  can  the 
bank  recall  or  repudiate  the  payment,  because,  upon  an  exam- 
ination of  the  accounts  of  the  drawer,  it  is  ascertained  that  he 
was  without  funds  to  meet  the  check,  though  when  the  pay- 
ment was  made,  the  officer  making  it  labored  under  the  mis- 
take that  there  were  funds  sufficient.'  City  Nat,  Bank,  etc., 
V.  Burns  [1880],  68  Ala.  267  [44  Am.  Rep.  138] ;  Bolton  v. 
Richard  [1795],  6  Term  139;  Oddie  v.  National  City  Bank 
[1871],  45  N.  Y.  735,  6  Am.  Rep.  160." 

The  special  finding  shows  that  appellant  deposited  the 
check  in  the  Bank  of  Arlington,  and  received  credit  there- 
for.    The  transaction  thus  shown,  prima  fa>cie,  con- 
6.    stituted  a  sale  of  the  check,  and  the  title  thereto  im- 
mediately passed  to  the  bank.     Appellee  was  not 
therefore  the  agent  of  appellant  at  the  time  the  money  was 
paid  to  it  on  said  check,  and  the  money  so  received  was  not 
the  property  of  appellant,  and  appellee  owed  no  duty  in  re- 
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spect  thereto  which  would  g^e  rise  to  a  eanse  of  action  in 
hia  favor.    When  the  check  was  returned  to  the  Bank 

7.  of  Arlington,  and  was  by  it  turned  over  to  appellant, 
and  was  by  him  accepted  and  charged  to  his  account 

by  the  bank,  this  constituted  a  resale  of  the  check  to  appel- 
lant. 

From  what  has  been  said  it  is  apparent  that  the  court  com- 
mitted no  error  in  its  conclusions  of  law  on  the  facts  found. 

The  court  did  not  err  in  overruling  appellant's  motion  for 

a  new  trial.    The  causes  for  a  new  trial  assigned  below  and 

relied  on  here  are,  (1)  the  special  finding  is  not  sus- 

8.  tained  by  sufficient  evidence,  (2)  the  finding  is  con- 
trary to  law  and  is  not  sustained  by  sufficient  evi- 
dence, and  (3)  the  court  failed  to  find  facts  supported  by 
the  evidence.  Appellant  does  uot  contend  that  there  is  a 
total  want  of  evidence  to  support  the  findings  that  we  have 
treated  as  material  to  a  decision  of  this  case,  and  he  has  not 
called  the  attention  of  the  court  to  any  material  fact  which 
is  supported  by  undisputed  evidence,  and  which  the  court 

has  not  embodied  in  its  finding.    A  failure  to  find  a 

9.  fact  is  a  finding  against  the  party  having  the  burden 
of  the  issues  to  which  such  fact  is  relevant,  and  this 

court  cannot  reverse  such  finding  where  the  evidence  is  con- 
flicting. Appellant  contends  that  there  is  a  total  want  of 
evidence  to  sustain  certain  findings  of  the  court  in  reference 
to  the  illegal  character  of  the  consideration  for  which  the 
cheek  was  given.     We  have  treated  this  finding  as 

10.  wholly  immaterial  to  the  decision  of  this  case.     The 
finding,  being  immaterial,  did  not  harm  appellant, 

and  he  cannot,  therefore,  complain  even  though  it  is  wholly 
unsupported  by  the  evidence. 

Finding  no  reversible  error,  the  judgment  is  in  all  things 
affirmed. 

Note.— Reported  In  96  N.  E.  408.     See,  also,  mider  (1)  5  Cyc. 
493,  509;    (2,  3,  4,  6)  5  Cyc  493;    (5)  5  Cyc.  494;    (7)  5  Cyc  499; 
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(8)  3  Cyc.  3e0;  (9)  38  Cyc.  1985;  (10)  38  Cyc.  1967.  As  to  bank 
checks  and  whether  they  operate  to  assign  the  fund,  see  19  Am.  St. 
009.  As  to  liability  of  bank  acting  in  capacity  of  collecting  agent, 
see  77  Am.  St  613. 


Marion  County  Construction  Company  e;. 

Claycomb  et  al. 

[Na  7,649.     Filed  June  4,  1912.     Kehearing  denied  January  28, 

1913.    Transfer  denied  March  6,  1913.] 

1.  TBiAU^Verdict— Special  Findings.^Vnder  §573  Burns  1908, 
§547  R.  S.  1881,  the  special  finding  of  facts  controls  the  general 
verdict  only  when  inconsistent  therewith,  and  the  general  verdict 
must  stand  where  the  special  finding  can  be  reconciled  with  it 
under  any  state  of  facts  provable  under  the  issues,    p.  683. 

2.  Negugence. — Breach  of  Legal  Duty, — Negligence  arises  on  the 
breach  of  a  legal  duty  to  use  care,  and  where  there  Is  no  duty 
there  can  be  no  negligence,    p.  684. 

3.  Municipal  Corporations.  —  Streets,  —  Excavations.  —  Duty  to 
Quard. — It  Is  the  duty  of  one  wlio  causes  an  excavation  to  be 
made  in  a  public  street  to  guard  the  same,  and  to  use  reasonable 
care  to  protect  persons  lawfully  using  such  street  from  injury  on 
account  of  such  excavation;    p.  684. 

4.  Negligence. — Actionahle  Negligence. — An  action  for  negligence 
will  not  lie  against  a  defendant,  unless  he  was  owing  some  duty 
to  the  Injured  pei*son  at  the  time  and  place  whore  the  injury  oc- 
curred, and  which  he  omitted  to  perfonn.    p.  665. 

5.  Negligence. — Delegation  of  Legal  Duty. — Joint  Tort-Feasors. — 
While  one,  personally  bound  to  perform  a  duty,  cannot  relieve 
himself  from  such  obligation  by  a  contract  for  its  perfonnance  by 
another,  and  caimot  interpose  such  contract  as  a  defense,  such 
rule  does  not  apply  as  between  joint  tort-feasors,    p.  686. 

6.  Municipal  Corporations. — Streets. — Excavation  hy  Water  Com- 
pony  fn  Comncotion  With  Work  of  Sewer  Construction  Company. 
— Negligence. — Verdict. — Answers  to  Interrogatories. — ^Where,  In 
an  acticm  for  injuries  sustained  In  falling  into  an  excavation  in 
a  street  made  by  a  water  company  In  connection  with  the  worlc 
of  sewer  construction  lii  charge  of  a  construction  comiiany,  it 
w-as  shjo\Vn  that  the  construction  company  in  undeitaking  the 
construction  of  the  sewer  undertook  to  use  all  due  precaution  for 
the  safety  of  persons  and  property,  and  where,  under  the  Issues, 
it  was  competent  to  show  that  in  its  contract  with  the  city  the 
construction  company  undertools  to  protect  the  mains  and  service 
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pil)es  of  the  water  company,  it  will  be  presumed  that  such  fact 
was  shown,  so  that  interrogatories  showing  that  the  excavatioo 
was  made  by  the  water  company  for  the  purpose  of  closing  a 
water  pii>e  laid  across  the  street  where  the  sewer  was  being  con- 
structed, and  was  made  pursuant  to  a  contract  with  the  con- 
struction company  wherein  the  latter  agreed  to  place  lights  and 
danga*  signals  at  such  excavation,  and  that  it  failed  to  do  so, 
are  not  In  conflict  with,  the  general  verdict  against  the  construc- 
tion company  on  the  tlieory  that  its  agreement  with  the  water 
company  was  not  binding  on  it    p.  686. 

Prom  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Action  by  Clara  Belle  Claycomb  against  the  Marion 
County  Construction  Company  and  others.  Prom  a  judg- 
ment for  plaintiff,  the  defendant,  Marion  County  Construc- 
tion Company,  appeals.    Affirmed. 

Robert  W.  McBride,  for  appellant. 

Charles  D.  Kelso  and  George  H.  Voigt,  for  appellees. 

Adams,  P.  J. — ^Action  by  appellee  Clara  Belle  Claycomb 
against  appellant,  appellee  The  New  Albany  Waterworks 
and  the  City  of  New  Albany,  to  recover  damages  for  per- 
sonal injuries  occasioned  by  the  negligence  of  defendants  in 
failing  to  guard  an  excavation  in  one  of  the  public  streets  of 
New  Albany,  into  which  appellee  fell  and  was  injured.  Be- 
fore verdict  the  action  was  dismissed  as  to  the  City  of  New 
Albany. 

It  is  charged  in  the  complaint  that  at  the  time  of  the  hap- 
pening of  the  grievances  complained  of,  The  New  Albany 
Waterworks  was  the  owner  of  and  engaged  in  operating  a 
system  of  waterworks  in  the  city  of  New  Albany,  and  in 
supplying  said  city  and  its  inhabitants  with  water;  that  a 
part  of  its  system  of  mains  and  pipes  was  located  in  State 
street,  one  of  the  public  streets  of  said  city,  and  near  the 
point  where  plaintiff  was  injured;  that  defendant  the  Ma> 
rion  County  Construction  Company,  under  a  contract  with 
the  city  of  New  Albany  was  at  the  time  engaged  in  the  con- 
struction of  a  general  system  of  public  storm  and  sanitary 
sewers  in  said  city,  and  in  the  performance  of  its  work  exca* 
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yated  trenches  in  said  State  street  near  the  point  where 
plaintiff  was  injured;  that  this  excavation  intersected  a 
service  pipe  of  the  water  company,  and,  for  the  purpose  of 
enabling  defendant  construction  company  to  pursue  its 
work,  defendants  dug  a  large  hole  in  said  street  at  a  place 
used  by  the  public,  in  order  that  they  might  cut  off  the 
water  from  such  service  pipe,  to  prevent  the  tearing  up  of 
the  pipe  by  the  construction  company  and  flooding  its 
trenches;  that  this  hole  became  filled  with  water,  and  was 
negligently  left  by  defendants  uncovered  and  unguarded, 
and  without  any  signal  lights  or  barriers  to  warn  the  public 
of  its  existence  and  of  the  danger  caused  thereby ;  that  de- 
fendants knew  that  this  hole  had  been  made  in  the  street, 
and  that  it  was  unguarded,  but  that  plaintiff  had  no  knowl- 
edge of  its  existence ;  that  the  excavation  was  made  in  pur- 
suance to  the  terms  of  a  contract  between  defendant  con- 
struction company  and  the  city;  that  on  the  night  of  July 
22,  1905,  plaintiff,  without  fault  on  her  part,  and  while  ex- 
ercising due  care,  when  walking  along  said  street,  stepped 
into  said  excavation,  and  was  thereby  severely  and  perma- 
nently injured.  Each  defendant  answered  the  complaint  by 
general  denial.  Trial  by  jury;  finding  and  verdict  against 
appellant  in  favor  of  appellee  Claycomb  in  the  sum  of 
$1,700,  and  in  favor  of  appellee  The  New  Albany  Water- 
works for  costs.  With  its  general  verdict  the  jury  returned 
answers  to  fifty  interrogatories.  Appellant's  motion  for 
judgment  in  its  favor  on  the  answers  to  the  interrogatories, 
notwithstanding  the  general  verdict,  was  overruled,  and 
this  constitutes  the  only  error  relied  on  for  reversal. 

It  is  a  matter  of  statutory  enactment  that  the  special  find- 
ing of  facts  controls  the  general  verdict  only  when  inconsist- 
ent therewith.     §573  Bums  1908,  §547  R.  S.  1881. 
1.     Where  the  general  verdict  and  special  findings  can  be 
reconciled  with  each  other  under  any  state  of  facts 
provable  under  the  issues,  the  general  verdict  will  stand. 
ComoUdaied  8ton&  Co.  v.  Summit  (1899),  152  Ind.  297,  304, 
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53  N.  E.  225 ;  Louisville,  etc.,  B.  Co.  v.  Summers  (1892),  131 
Ind.  241,  243,  30  N.  E.  873;  Shoner  v.  Pennsylvania  Co. 
(1892),  130  Ind.  170,  181,  28  N.  E.  616,  29  N.  E.  775;  Ohio, 
etc.,  R.  Co.  V.  Trowbridge  (1890),  126  Ind.  391,  398,  26  N. 
E.  64;  Evansville,  etc.,  B.  Co.  v.  Marohn  (1893),  6  Ind.  App. 
646,  653,  34  N.  E.  27 ;  Indianapolis  Vtrion  R.  Co.  v.  Neur- 
hacJwr  (1896),  16  Ind.  App.  21,  64,  43  N.  E.  576,  44  N.  E. 
669;  Southern  B.  Co.  v.  Vtz  (1913),  52  Ind.  App.  270,  98 
N.  E.  375. 

Negligence  arises  on  the  breach  of  a  legal  duty  to  nse  care, 
and  where  there  is  no  duty  there  can  be  no  negligence. 

2.  Barrett  v.  Cleveland,  etc.,  B.  Co.  (1911),  48  Ind.  App. 
668,  96  N.  E.  490 ;  Brooks  v.  Pittsburgh,  etc,  B.  Go. 

(1902),  158  Ind.  62,  68,  62  N.  E.  694.    It  is  the  duty  of  a 
party  who  causes  an  excavation  to  be  made  in  a  public 

3.  street  to  guard  the  same,  and  to  use  reasonable  care 
to  protect  from  injury,  on  account  of  such  excavation, 

persons  lawfully  using  such  street.  Indianapolis  St.  B.  Go. 
V.  James  (1905),  35  Ind.  App.  543,  74  N.  E.  536. 

The  jury,  by  special  interrogatories  twenty-five  to  thirty- 
two,  inclusive,  which  are  the  only  interrogatories  set  out  in 
appellant's  brief,  found  that  the  construction  company  at 
the  time  of  and  prior  to  plaintiff^s  injury  was  engaged  in 
constructing  a  sewer  under  State  street ;  that  the  excavation 
into  which  plaintiff  fell  was  made  for  the  purpose  of  clos- 
ing a  water  pipe  laid  across  the  street  where  the  sewer  was 
being  constructed ;  that  the  excavation  was  made  by  the  em- 
ployes of  the  water  company,  under  a  prior  agreement  be- 
tween the  construction  company  and  the  water  company; 
that  the  workmen  of  the  water  company,  under  the  direction 
of  the  superintendent  of  said  company,  made  the  excavation 
for  the  construction  company,  pursuant  to  said  agreement; 
that  the  construction  company  in  said  agreement  undertook 
to  place  lights  as  danger  signals  at  excavations  made  by  the 
employes  of  the  water  company  wherever  necessary;  that  the 
construction  company  did  not  place  lights  at  the  excavations 
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while  constructing  said  sewer,  and  no  light  was  placed  at 
the  excavation  into  which  plaintiff  fell. 

The  single  proposition  urged  by  appellant  and  relied  on 
for  reversal  is  that  the  New  Albany  Waterworks  was 
legally  bound  to  make  and  guard  the  excavation  into  which 
plaintiff  fell ;  that  the  alleged  agreement  on  the  part  of  ap- 
pellant to  guard,  as  found  by  the  jury,  was  without  consid- 
eration, was  a  mere  nudum  pactum,  was  void,  and  imposed 
no  legal  obligation,  contractual  or  otherwise,  on  appellant. 

An  action  for  negligence  will  not  lie  against  a  defendant, 

unless  the  defendant  was  owing  some  duty  to  the  injured 

person  at  the  time  and  place  where  the  injury  oc- 

4.  curred,  and  which  duty  the  defendant  omitted  to  per- 
form. Paris  V.  Hoberg  (1893),  134  Ind.  269,  274,  33 
N.  B.  1028,  39  Am.  St.  261;  Daugherty  v.  Herzog  (1896), 
145  Ind.  255,  256,  44  N.  E.  457,  32  L.  R.  A.  837,  57  Am.  St. 
204;  Evamville,  etc,  R.  Co.  v.  Qriffin  (1885),  100  Ind.  221, 
222,  50  Am.  Rep.  783. 

The  theory  of  appellant  is  that  whatever  franchise  rights 
were  granted  by  the  city  of  New  Albany  to  the  water  com- 
pany to  use  the  streets  for  the  purpose  of  laying  its  mains 
and  service  pipes  were  subordinate  to  the  right  of  the  city  to 
construct  sewers  in  the  same  streets;  that  the  franchise 
necessarily  carried  with  it  an  implied  reservation  by  the  city 
thereafter  to  construct  sewers  and  subject  to  an  implied 
duty  on  the  part  of  the  water  company  to  make  any  and  all 
changes  in  the  location  of  its  mains  and  service  pipes  that 
might  be  found  necessary  to  permit  the  construction  of  such 
sewers;  that  this  implied  duty  was  a  continuing  obligation 
running  through  the  life  of  the  franchise,  from  which  the 
water  company  could  not  relieve  itself  by  contract  with  third 
persons,  and  that  it  carried  with  it  the  duty  of  making  exca- 
vations in  streets  which  might  be  found  necessary  to  prevent 
interference  by  its  mains  and  pipes  with  the  construction  of 
such  sewers. 

It  is  true  that  one  who  is  personally  bound  to  perform  a 
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duty  cannot  relieve  himself  from  the  burden  of  such  obli- 
gation by  any  contract  which  he  may  make  for  its 

5.  performance  by  another  person,  and  that  the  one 
on  whom  the  obligation  originally  rests  cannot  suc- 
cessfully interpose  the  defense  that  he  has  entered  into  a 
contract  with  another  by  which  the  latter  undertook  to  per- 
form the  duty,  but  this  principle  applies  to  persons  injured 
by  some  neglect  of  duty,  and  does  not  obtain  as  between  joint 
tort-feasors. 

In  this  case  it  was  competent  under  the  issues  to  show,  and 

as  a  matter  of  fact  it  was  shown,  that  appellant  not  only 

undertook  to  construct  the  sewer  according  to  speci- 

6.  fications,  but  to  employ  all  necessary  day  and  night 
watchmen,  to  erect  and  place  all  necessary  barricades 

and  lights,  and  to  use  all  due  precaution  for  the  safety  of 
persons  and  property. 

It  was  competent  to  show,  and  it  must  be  presumed  that 
it  was  shown,  that  appellant  in  its  contract  with  the  city 
undertook  to  protect  the  mains  and  service  pipes  of  the  water 
company.  No  authority  has  been  cited,  and  we  assume  that 
none  can  be  found,  holding  that  under  such  conditions  ap- 
pellant could  not  lawfully  contract  with  the  water  company 
to  do  this  work,  and  agree  to  guard  all  excavations  made  by 
said  company  in  so  doing,  and  be  bound  by  such  agreement. 

The  jury  specially  found  that  the  unguarded  excavation 
in  the  street  was  made  by  the  water  company  pursuant  to  a 
contract  with  appellant,  wherein  the  latter  agreed  to  place 
lights  and  danger  signals  a;t  such  excavation,  and  failed  to 
do  so.  The  answers  to  interrogatories  are  not  in  conflict 
with  the  general  verdict,  but  clearly  support  the  general 
verdict 

Judgment  affirmed. 

NoTR— Reported  In  98  N.  E.  744.  See,  also,  under  (1)  38  Cyr. 
1929;  (2,  4)  29  Cyc.  419;  (3)  20  Cyc.  471;  (5)  22  Cyc.  86;  (G) 
88  Cyc.  3927.  As  to  when  municipalities  are  not  liable  for*  injuries 
arising  from  negllgencn?  of  contractors,  see  54  Am.  Rep.  90. 
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CooLEY  V.  Kelley, 

[Na  7,761.     Filed  December  8,  1911.     Rehearing  denied  May  31, 

1912.    Transfer  denied  Mareh  6,  1913.] 

1.  Pleading. — Complaint. — Ruling  on  Demurrer, — Effect  as  to  Sub- 
sequent  Rulings. — 7'riaL — A  ruling  on  demurrer,  holding  a  com- 
plaint good,  is  not  binding  on  a  trial  court  so  as  to  require  its 
subseiiuent  rulings  to  be  in  harmony  therewith,  Irrespective  of 
its  correctness,    p.  693. 

2.  Appeal. — Record. — Findings, — Opinion  of  Trial  Court — Where 
the  record  on  api^eal  fails  to  disclose  a  request  that  tlic  trial 
court  render  special  findings,  the  opinion  delivered  by  the  trial 
court  in  announcing  Its  decision,  although  carried  into  the  record, 
will  be  regarded  merely  as  a  general, finding,    p.  693. 

3.  Appeau — Review. — Findings. — Motion  for  Venire  dc  Novo. — 
Overruling  a  motion  for  a  venire  dc  novo  is  not  error  where  the 
finding  is  general,  since  the  motion  reaches  only  matters  of  form, 
and  can  only  be  sustained  Aviien  the  finding  is  so  defective  and 
uncertain  that  no  Judgment  can  be  rendered  thereon,    p.  693. 

4.  Appeal, — Review. — Findings. — Motion  for  Judgment  Xotwith- 
standitig  Findings. — Error  cannot  be  predicated  on  the  overruling 
of  a  motion  for  judgment  notwithstanding  the  findings  of  the 
court,  where  under  the  circumstances,  the  alleged  findings  amount 
to  but  a  general  one.    p.  694. 

5.  Appeal. — Review. — Ruling  on  Motion  to  Modify  Judgment. — 
Where  a  motion  to  modify  a  judgment  questions  the  validity  of 
the  judgment,  and  not  its  form,  the  same  is  properly  overruled, 
p.  694. 

6.  Appeal. — Review. — Harmless  En'or. — Admission  of  Pleading  as 
Evidence. — Where  plaintiff  offered  in  evidence  a  special  answer, 
pleaded  by  defendant  in  addition  to  the  general  denial  and  spe- 
cifically admitting  the  facts  averred  in  the  complaint^  the  error, 
if  any,  in  its  admission  Is  not  available  to  plaintiff  on  appeal, 
p.  694. 

7.  Judgments. — Foreign  Judgments. — Admissibility  in  Evidence. — 
A  certified  copy  of  the  proceedings  of  a  probate  court  of  another 
state  disr>ofiIng  of  property  within  its  Jurisdiction,  is  admissible 
in  evidence  in  this  State,    p.  694. 

8.  Judgment. — Foreign  Judgments. — Conclusiveness. — Under  Art 
4,  |1,  of  the  Federal  Constitution,  pro\iding  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the  pul)lic  records  and 
judicial  proceedings  of  every  other  state,  a  judgment  rendered  by 
a  court  of  one  state,  having  jurisdiction  of  the  parties  and  the 
subject-matter,  is  as  conclusive  In  every  other  state  as  in  the  one 
in  which  it  was  rendered,    p.  694. 
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a  New  Tbial — Chvunds — Staiuies, — Causes  assigned  for  a  new 
trial,  but  which  are  not  included  in  the  statute  enumerating  the 
causes  for  which  a  new  trial  will  be  granted,  are  not  available, 
p.  605. 

10.  Judgments. — Foreign  Judgments. — Collateral  Atttick, — Where 
the  Judgment  of  a  probate  court  of  another  state  terminating  a 
testamentary  trust,  was  made  pursuant  to  statutory  provisions 
of  such  state  giving  probate  courts  full  power  to  hear  and  deter- 
mine all  matters  relating  to  the  manner  in  which  a  trustee  has 
executed  his  trust,  and  requiring  trustees  to  render  accounts  to 
the  probate  court,  etc.,  such  judgment  cannot  be  collaterally 
questioned  In  this  State,  unless  want  of  Jurisdiction  appears  on 
the  face  of  the  pleadings,    p.  G06. 

11.  Trusts. — Trustee  and  Cestui  Que  Trust. — Judgments. — Conclu- 
sivencsft. — A  cestui  que  trust  is  privy  to  his  trustee,  and  an  order 
made  or  Judgmeut  rendered  affecting  the  res  of  the  trust  is  bind- 
ing on  the  cestui  without  notice,  where  the  trustee  is  In  court 
and  the  court  has  Jurisdiction  of  the  subject-matter,    p.  696k 

12.  Evidence. — Common  Late  of  Other  States. — Where  one  claims 
the  t)eneflt  of  the  common  law  of  another  state,  as  modified  by 
legislation  and  Judicial  construction,  he  must  plead  and  prove 
the  same,  otherwise  the  law  of  this  state  will  furnish  the  rule  of 
decision,    p.  607. 

13.  Trusts. — Power  of  Trustees. — Execution  of  Power. — The  right 
of  surviving  trustees  of  a  testamentary  trust  to  terminate  the 
trust  is  not  dependent  on  any  order  of  court,  where,  under  the 
terms  of  the  will,  they  have  authority  to  exercise  the  discretionary 
power  therein  conferred  of  terminating  the  same.    p.  697. 

14.  Trusts. — Trustees. — Power  Coupled  tcith  Lnterest. — Survival 
of  Power. — Where  a  will  bequeathed  certain  property  to  trustees 
to  pay  the  income  to  a  named  l>eneficiary,  and  gave  them  discre- 
tionary power  to  pay  over  the  principal  and  terminate  the  trust, 
if  in  their  opinion,  it  would  be  to  the  best  interest  of  the  cestui 
que  trust,  the  i>ower  conferred  was  not  a  naked  power,  but  was 
a  power  coupled  with  an  interest,  since  the  trustees  held  the  legal 
title  to  the  res  of  the  trust,  and  on  the  death  of  one  of  the  trus- 
tees, such  iK>wer  survives  and  may  be  executed  by  those  re- 
maining,   p.  698. 

15.  Trusts. — Power  of  t rupees. — Survival  of  Power. — Intention 
of  Donor. — ^Tlie  intention  of  the  donor  as  to  the  survival  of  the 
power  conferred  in  creating  a  trust  will  be  followed,  when  such 
intention  can  be  reasonably  ascertained  from  the  instrument,  but 
no  construction  will  be  indulged  which  would  result  in  anj* 
serious  impairment  of  the  donor's  intention,  or  leave  the  trust 
Imperfectly  executed,    p.  700. 
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16.  TBU8TS. — Power  of  Trustees. — Burvival  of  Potocr, — Intention  of 
Donor. — The  preeumptiou  that  every  power  coupled  with  an  In- 
terest was  given  ex  officio,  and  meant  to  Burvive,  will  not  be 
excluded  on  the  ground  that  the  power  conferred  Is  one  of 
special  trust  and  confidence  in  the  trustees  as  individuals,  so  as  to 
defeat,  on  the  death  of  one  of  the  trustees  named  in  a  testa- 
mentary trust,  the  survival  of  the  power  to  terminate  the  trust 
when,  in  their  Judgment,  such  termination  would  be  to  the  l)est 
Interest  of  the  cestui  que  trust,  unless  the  clear  and  apt  lan- 
guage of  the  instrument  imports  a  contrary  intention,    p.  701. 

From  Vigo  Circuit  Court ;  Joshua  Jump,  Special  Judge. 

Action  by  Winifred  Harper  Cooley  against  Frank  A.  Kel- 
ley individually,  and  as  executor  of  the  last  will  of  Thomas 
W.  Harper,  deceased.  From  a  judgment  for  defendant,  the 
plaintiff  appeals.    Affirmed. 

C.  A.  BoysCy  for  appellant. 

Frank  A,  Kelley  and  Foley,  Royse  &  O'Mara,  for  appellee. 

Adams,  J. — This  action  was  brought  by  appellant  against 
appellee  individually,  and  as  executor  of  the  last  will  of 
Thomas  W.  Harper,  to  establish  a  trust  in  certain  personal 
property  held  by  appellee,  and  to  follow  and  recover  the  trust 
fund.  The  question  presented  by  the  record  being  essentially 
one  of  law,  it  is  necessary,  for  a  proper  understanding  of 
the  same,  to  set  out  the  undisputed  facts,  as  they  appear  in 
the  amended  complaint  and  the  third  paragraph  of  answer. 

The  complaint  shows  that  appellant  is  a  daughter  and  only 
child  of  Thomas  W.  Harper,  and  a  grand-daughter  of  Will- 
iam H.  Harper,  who  died  testate  at  Lima,  Ohio,  on  April  — , 
1901,  leaving  surviving  him  four  children,  viz :  William  H. 
Harper,  Jr.,  Thomas  W.  Harper  (father  of  appellant), 
Vinnie  Annat  and  Mary  Syfers.  The  will  of  William  H. 
Harper  was  duly  proved  in  the  Probate  Court  of  Allen 
County,  Ohio,  on  April  24,  1901.  By  its  terms  the  will  pro- 
vided for  the  payment  of  the  testator's  debts,  and  made  cer- 
tain specific  bequests.  The  balance  of  his  property  was  de- 
vised and  bequeathed  to  his  four  children  above  named, 
Vol.  52—44 
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share  and  share  alike,  subject  to  the  provision  that  all  his 
real  estate  be  appraised  and  sold,  providing  the  manner  in 
which  it  should  be  sold,  and  distributed  according  to  the 
terms  of  item  six  of  said  will,  which  is  as  follows: 

"I  direct  that  the  share  of  each  of  my  children  in  my 
personal  property  and  the  proceeds  of  my  real  estate 
be  paid  to  them  in  money  or  kind  as  soon  as  possible 
under  the  provisions  of  this  will,  except  that  one  half 
of  the  share  of  my  son  Thomas  W.  Harper  in  the  prop- 
erty described  in  items  four  and  five  hereof  remain  in 
the  hands  of  my  executor  and  my  son-in-laws,  B.  K. 
Syfers  and  William  Annat,  whom  I  hereby  appoint 
trustees  for  that  purpose,  until  the  death  of  my  son, 
Thomas  W.  Harper.  Said  trustees  to  invest  said  sum 
and  pay  to  my  said  son  Thomas,  yearly  the  income 
therefor.  But  I  direct  that  if  at  any  time  in  the 
opinion  of  my  said  trustees  it  would  be  for  the  best 
interests  of  my  said  son  Thomas  to  pay  him  the  whole  or 
a  part  of  said  sum,  they  are  hereby  empowered  to  do  so. 
If  at  the  death  of  my  said  son  Thomas,  any  part  of 
said  trust  remain  in  the  hands  of  my  said  trustees,  they 
shall  pay  the  same  to  any  child  or  children  of  said 
Thomas  surviving  him,  or  to  their  legal  representatives ; 
if  my  said  son  Thomas  at  his  decease  leave  no  surviv- 
ing child  or  grand-child,  such  remaining  sum  shall  be 
paid  to  my  surviving  children  or  their  legal  representa- 
tives, share  and  share  alike." 

William  H.  Harper,  Jr.,  was  named  as  executor  of  the 
will,  and  after  qualifying  and  making  final  settlement  was 
duly  discharged. 

The  three  trustees  named  in  item  six  received  as  a  trust, 
for  the  purpose  set  out  in  said  item,  the  sum  of  $7,230.09, 
invested  the  same,  and  paid  the  income  thereof  from  time 
to  time  to  Thomas  W.  Harper.  On  January  15, 1908,  Rufus 
K.  Syfers,  one  of  the  trustees  named,  died,  and  thereafter 
William  H.  Harper,  Jr.,  and  William  Annat,  as  surviving 
trustees,  concluded  that  a  termination  of  said  trust  would 
be  for  the  best  interests  of  said  Thomas  W.  Harper.  On 
February  8,  1908,  the  surviving  trustees  delivered  to  said 
Thomas  W.  Harper  certain  notes,  mortgages  and  cadi,  ag* 
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gregating  in  value  the  sum  of  $7,230.09,  and  received  from 
said  Thomas  a  receipt  therefor.  On  March  4,  1908,  Thomas 
W.  Harper,  being  then  a  resident  Of  the  city  of  Terre  Haute, 
Indiana,  died,  testate,  and  his  will  was  duly  proved  in  the 
Circuit  Court  of  Vigo  County,  Indiana,  and  admitted  to  pro- 
bate on  March  10,  1908.  By  said  will  the  testator  devised 
and  bequeathed  all  his  property  to  Ella  Harper,  who  was 
his  second  wife  and  childless.  Thomas  W.  Harper  failed  to 
make  any  provision  for  his  daughter,  the  appellant,  but  re- 
cited in  his  will  that  he  made  such  disposition  of  his  prop- 
erty, for  the  reason,  among  other  reasons,  that  his  daughter, 
Winifred  Harper  Cooley,  might,  in  a  certain  contingency, 
receive  a  portion  of  the  property  left  by  the  will  of  his 
father.  The  will  of  Thomas  W.  Harper  was  dated  Decem- 
ber 11, 1903,  and  long  before  the  principal  fund  of  the  trust 
estate  waa  delivered  to  him.  By  the  will  of  said  Thomas,  ap- 
pellee, Frank  A.  Kelley,  was  appointed  executor  of  the  same, 
qualified  as  such  executor  on  March  10,  and  took  possession 
of  all  the  personal  property  and  estate  of  said  Thomas  W. 
Harper. 

A  demurrer  to  the  complaint  was  overruled,  and  appel- 
lee answered  in  three  paragraphs.  The  first  was  in  denial. 
The  third  paragraph  included  the  averments  of  the  second, 
and  admitted  the  facts  averred  in  the  complaint,  but  alleged 
that  after  the  death  of  Rufus  K.  Syfers,  on  January  15, 
1908,  the  two  surviving  trustees  continued  to  administer  said 
trust,  and  on  February  3,  1908,  filed  in  the  Probate  Court 
of  Allen  County,  Ohio,  their  report  and  petition,  averring 
that,  in  their  opinion,  a  termination  of  the  trust  created  by 
the  will  of  William  H.  Harper  would  be  for  the  best  in- 
terests of  Thomas  W.  Harper,  asking  for  an  order  to  turn 
over  to  said  Thomas  the  balance  of  the  trust  funds  in  their 
hands,  and  that  on  producing  the  receipt  of  said  Thomas  for 
the  same  they  be  discharged  as  such  trustees,  and  said  trust 
ended;  that  on  the  filing  of  said  final  report  the  probate 
court  entered  an  order  authorizing  said  trustees  to  turn  over 
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said  trust  estate  to  said  Thomas  W.  Harper,  and  they  did  so 
in  obedience  to  said  order;  that  the  court  approved  their 
final  report,  \?hieh  showed  that  they  had  turned  over  said 
trust  property,  and  released  and  discharged  said  trustees. 

It  is  also  averred  in  the  third  paragraph  of  answer  that  at 
the  time  the  will  of  William  H.  Harper  was  executed,  Thomas 
W.  Harper  was  unmarried,  and  a  man  of  intemperate  habits^ 
which  was  known  to  William  H.  Harper,  and  his  purpose 
and  intention  was  to  preserve  to  his  said  son  the  benefit  of 
a  part  of  the  property  bequeathed  to  him ;  that  prior  to  the 
time  said  trustees  turned  over  the  property  to  Thomas  W. 
Harper,  he  had  married,  and  was  living  in  a  quiet  and  re- 
spectable manner,  and  was  able  and  competent  to  take 
charge  of  his  own  property  at  the  time  the  same  was  turned 
over  to  him  by  the  trustees;  that  on  the  death  of  Thomas  W. 
Harper,  the  appellee,  as  executor  of  his  will,  took  possession 
of  the  notes  and  securities  in  question  as  a  part  of  the  per- 
sonal estate  of  said  Thomas  W.  Harper.  This  paragraph  of 
answer  also  sets  out  certain  statutes  and  laws  of  the  State 
of  Ohio  in  force  at  and  since  the  date  of  the  probate  of  the 
will  of  William  H.  Harper. 

A  demurrer  was  sustained  to  the  second  paragraph  of  an- 
swer and  overruled  to  the  third.  The  cause  was  put  at  is- 
sue by  a  reply  in  denial  to  the  third  paragraph  of  answer, 
and  submitted  to  the  court  for  trial,  which  resulted  in  a  find- 
ing for  appellee. 

Upon  the  hearing,  appellant  offered  in  evidence  the  third 
paragraph  of  appellee's  answer,  and  by  the  testimony  of  ap- 
pellee showed  the  amount  of  money,  and  the  nature  and 
amount  of  the  securities  held  by  him  as  executor.  Appellee 
offered  in  evidence  a  transcript  of  the  proceedings  of  the 
Probate  Court  of  Allen  County,  Ohio,  with  reference  to  the 
trust  in  question,  including  the  final  report  of  the  surviving 
trustees,  the  approval  thereof  by  the  court,  and  the  discharge 
of  the  trustees.  Appellee  also  offered  in  evidence  the  will 
of  Thomas  W.  Harper,  his  marriage  certificate,  and  certain 
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sections  of  the  Ohio  statutes,  relating  to  probate  matters  and 
the  jurisdiction  of  the  probate  court.  No  other  evidence  was 
heard. 

The  finding  of  the  court  was  in  the  form  of  a  written 
opinion,  which  has  been  carried  into  the  record  on  appeal. 
It  is  unnecessary  to  set  out  this  opinion,  for  reasons  which 
will  hereinafter  appear. 

The  errors  assigned  and  relied  upon  for  reversal  are  as 
follows:  (1)  Overruling  the  demurrer  to  the  third  para- 
graph of  answer;  (2)  overruling  the  motion  for  a  new  trial; 
(3)  overruling  the  motion  for  a  venire  de  novo;  (4)  over- 
ruling the  motion  for  judgment,  notwithstanding  the  find- 
ing of  the  court;  (5)  overruling  the  motion  to  modify  the 
judgment.  The  last  three  specifications  of  error  present  the 
same  matters,  and  are  preliminary  to  the  important  questions 
involved  in  this  appeal. 

It  is  urged  by  appellant  that  the  complaint  having  been 

held  good,  and  the  written  opinion  of  the  court  being  based 

on  the  theory  that  the  complaint  was  not  good,  this 

1.  constitutes  error.  There  is  no  merit  in  this  contention. 
The  ruling  on  demurrer  is  not  binding  on  the  court, 

and  does  not  require  subsequent  rulings  to  be  in  harmony. 
Newman  v.  Perrill  (1880),  73  Ind.  153, 156 ;  Stewart  v.  Tcrre 
HaxUe,  etc,  R.  Co.  (1885),  103  Ind.  44,  47,  2  N.  E.  208. 

The  record  does  not  show  any  request  for  a  special  find- 
ing in  this  case,  and  under  well-established  rules  the  opinion 
of  the  court  delivered  in  announcing  its  decision,  al- 

2.  though  carried  into  the  record  on  appeal,  cannot  be 
regarded  as  anything  more  than  a  general  finding. 

Hinshaw  v.  Secwrity  Trtist  Co.  (1911),  48  Ind.  App.  351,  93 

N.  E.  567,  569;  Bass  v.  Citizens  Trust  Co.  (1904),  32  Ind. 

App.  583,  584,  70  N.  E.  400;  Northcutt  v.  Buckles  (1878), 

60  Ind.  577,  579.    The  finding  being  a  general  one  for 

3.  appellee,  who  was  defendant  below,  it  follows  that 
there  was  no  error  in  overruling  the  motion  for  a 

venire  de  novo.    This  motion  reaches  only  matters  of  form. 
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and  can  only  be  sustained  when  the  finding  is  so  defective 
and  uncertain  that  no  judgment  can  be  rendered  thereon. 
Zink  V.  Dick  (1891),  1  Ind.  App.  269,  274,  27  N.  E.  622; 
Case  V.  Ellis  (1894),  9  Ind.  App.  274,  275,  36  N.  E.  666. 

The  motion  for  judgment  notwithstanding  the  finding  was 

based  on  the  written  opinion  of  the  court,  and  as  we  have 

seen  this  opinion  must  be  disregarded  and  the  find- 

4.  ing  treated  as  a  general  one,  there  was  no  error  in 
overruling  the  motion.    The  motion  to  modify  the  judgment 

was  on  the  same  ground,  and  as  the  motion  questioned 

5.  the  validity  of  the  judgment,  and  not  its  form,  the 
same  was  properly  overruled.    Stone  v.  Stone  (1902), 

158  Ind.  628,  630,  64  N.  E.  86. 

The  overruling  of  the  demurrer  to  the  third  paragraph  of 

answer  and  the  motion  for  a  new  trial,  separately  assigned  as 

error,  present  substantially  the  same  questions  for  re- 

6.  view.    Appellant  sought  to  establisih  her  right  to  re- 
cover by  offering  in  evidence  the  third  paragraph  of 

answer,  which  specifically  admitted  the  facts  averred  in  the 
complaint,  with  certain  matters  of  defense  added.  Whether 
the  facts  admitted  in  the  third  paragraph  of  answer  can  be 
considered  as  proof  supporting  the  complaint,  when  the  gen- 
eral denial  was  pleaded,  is  not  before  us.  The  proof  was 
offered  by  appellant  and  received  by  the  court.  If  erroneous, 
the  error  is  not  availale  to  appellant,  and  as  the  finding  was 
for  appellee,  he  was  not  harmed. 

All  matters  of  defense  were  admitted  in  evidence  without 

objection,  except  the  certified  copy  of  the  proceedings  -of 

the  Probate  Court  of  Allen  County,  Ohio,  relating  to 

7.  this  trust.     There  was  no  error  in  receiving  this 
proof.    It  is  provided  by  Art.  4,  §1,  of  the  Federal 

Constitution  that  ''full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  records  and  judicial  proceed- 

8.  ings  of  every  other  state."    This  section  requires  that 
where  a  court  of  one  state,  having  jurisdiction  of  the 

parties  and  the  subject-matter,  renders  judgment,  such  judg- 
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ment  is  as  conclusive  in  the  other  states  of  the  Union  as  in 
the  state  where  the  same  was  rendered.  Old  Wayne,  etc., 
Assn.  V.  McDonough  (1905),  164  Ind.  321,  330,  73  N.  E. 
703;  American  Mut.  Life  Ins.  Co.  v.  Mason  (1902),  159  Ind. 
15, 16,  64  N.  E,  525. 

Causes  for  a  new  trial  numbered  four,  five,  six,  seven, 

eight  and  nine  relate  directly  or  indirectly  to  the  alleged 

error  of  the  court  in  reconsidering  the  sufiiciency  of 

9.    the  amended  complaint.    The  statute  enumerates  the 

causes  for  which  a  new  trial  will  be  granted,  and  none 

of  the  causes  as  numbered  above  is  included  in  the  statute, 

and  cannot  be  considered  on  appeal.    Over  v.  Dehne  (1906), 

38  Ind.  App.  427,  431,  75  N.  E.  664,  76  N.  E.  883. 

Two  questions  arising  on  the  motion  for  a  new  trial  remain 
for  consideration:  (1)  Had  the  Probate  Court  of  Allen 
Coiuity,  Ohio,  jurisdiction  to  make  the  order  directing  the 
surviving  trustees  to  turn  over  the  trust  fund?  (2)  Did 
the  surviving  trustees  have  the  right  to  execute  the  power 
contained  in  item  six  of  the  will  of  William  H.  Harper,  Sr.  ? 

As  we  have  seen,  appellee  set  out  various  statutes  of  the 

State  of  Ohio,  and  made  proof  thereof  on  the  trial.    From 

this  proof  it  appears  by  §6330  Bates'  Ann.  Stat. 

10.  (Ohio),  that  the  probate  court  ** shall  have  full  power 
to  hear  and  determine  all  matters  relative  to  the  man- 
ner in  which  the  trustee  has  executed  his  said  trust,  and  as 
to  the  correctness  of  his  accounts  rendered  as  aforesaid." 
By  §5985  Bates'  Ann.  Stat.  (Ohio),  it  is  provided  that  when 
two  or  more  trustees  are  appointed  by  will  to  execute  a  trust, 
and  one  or  more  of  them  die,  decline,  resign  or  remove,  the 
survivors  or  remaining  trustee  or  trustees  may  execute  the 
trust,  unless  the  terms  of  the  will  express  a  contrary  inten- 
tion. By  §6187  Bates'  Ann.  Stat.  (Ohio),  it  appears  that 
when  an  account  is  settled  in  the  absence  of  any  person  ad- 
versely interested,  and  without  actual  notice  to  him,  the  ac- 
count  may  be  opened  on  his  final  exceptions  to  the  same  at 
any  time  within  eight  months  thereafter.    By  §6328  Bates' 
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Ann.  Stat.  (Ohio),  it  is  provided  that  any  trustee  appointed 
by  any  last  will  to  execute  a  trust,  created  by  such  will,  shall 
as  often  as  once  every  two  years  render  an  account  of  the 
execution  of  said  trust  to  the  probate  court  of  the  county  in 
which  he  was  appointed,  in  the  manner  provided  by  law  for 
the  settlement  of  accounts  of  executors  and  administrators. 
It  is  not  contended  by  appellant  that  the  Probate  Court  of 
Allen  County,  Ohio,  had  no  jurisdiction  to  determine  all' 
matters  relating  to  the  execution  of  the  trust,  but  she  in- 
sists that  such  probate  court  had  no  jurisdiction  to  approve 
the  settlement  made  or  to  discharge  the  trustees.  It  is  shown 
by  the  record  that  the  surviving  trustees  filed  their  final  re- 
port, and  asked  for  an  order  to  turn  over  to  Thomas  W. 
Harper  the  trust  funds  in  their  hands,  and  that  they  be  dis- 
charged on  producing  his  receipt  for  the  same.  Notice  was 
given  by  publication,  as  required  by  law,  and  at  the  time 
set  for  the  hearing  of  the  report  and  petition  the  court  made 
the  foUow^ing  entry  and  order:  **And  the  court,  upon  the 
examination  of  said  account,  and  the  final  receipt  of  said 
testamentary  ward,  finds  said  account  to  be  in  all  respects 
correct,  and  the  same  is  therefore  approved  and  confirmed 
and  ordered  recorded.  And  as  provided  by  said  will  of 
William  H.  Harper,  said  trustees  elect  to  terminate  said 
trust,  the  said  account  is  approved  as  final,  and  said  trustees 
relieved  and  discharged  from  said  trust."  The  power  to 
hear  and  determine  probate  matters,  as  provided  by  the  Ohio 
statute,  constitutes  jurisdiction,  and  unless  want  of  juris- 
diction appears  on  the  face  of  the  proceedings,  a  judgment 
cannot  be  collaterally  questioned.  Baltimore,  etc.,  R.  Co.  v. 
Freeze  (1907),  169  Ind.  370,  375,  82  N.  E.  761. 

As  to  notice,  the  general  rule  is  that  a  cestud  que  trust  is 
privy  to  his  trustee,  and  an  order  made  or  judgment  ren- 
dered affecting  the  res  of  the  trust  is  binding  on  the 

11.   cestvi  where  the  trustee  is  in  court,  and  where  the 

« 

court  has  jurisdiction  of  the  subject-matter.    Robert- 
son V.  Van  Clewoe  (1891),  129  Ind.  217,  220, 26  N.  B.  899,  29 
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N.  E.  781,  15  L.  R.  A.  68;  Hoard  v.  Bradbury  (1901),  156 
Ind.  30,  33,  59  N.  E.  31. 

There  was  no  proof  of  the  laws  of  Ohio  offered  other  than 

that  introduced  by  appellee.    It  has  been  held  that  where  a 

party  in  this  jurisdiction  claims  the  benefit  of  the  com- 

12.  mon  law  of  another  state,  as  modified  by  legislation 
and  judicial  construction,  he  must  plead  and  prove 

the  same  as  any  other  facts  not  judicially  known  by  the 
courts  of  this  State.  In  the  absence  of  such  proof,  our  own 
laws  will  furnish  the  rule  of  decision.  Buchanan  v.  HxCbhard 
(1889),  119  Ind.  187, 190, 21  N.  E.  538 ;  Bierhaus  v.  Western 
Union  Tel.  Co.  (1893),  8  Ind.  App.  246,  263,  34  N.  E.  581. 

If  the  surviving  trustees  were  authorized  to  exercise  the 
discretionary  power  conferred  by  item  six  of  the  will  of  Will- 
iam H.  Harper,  we  do  not  think  it  important  to  deter- 

13.  mine  whether  the  Probate  Court  of  Allen  County, 
Ohio,  had  jurisdiction  to  settle  and  close  the  trust  or 

not.  If  the  surviving  trustees  had  such  right,  granted  by 
the  terms  of  the  will,  an  order  of  the  probate  court  could 
not  enlarge  the  right.  The  exercise  of  the  power  was  made 
dependent  on  the  opinion  of  the  trustees  that  a  termination 
of  the  trust  would  be  for  the  best  interests  of  Thomas  "W. 
Harper.  No  order  of  court  was  required  or  contemplated. 
Indeed,  such  an  order  would  imply  a  substitution  of  the 
opinion  of  the  court  for  the  opinion  of  the  trustees,  to  whom 
was  committed  the  duty  of  determining  this  question.  And 
it  will  be  noted  that  the  court  did  not  make  any  finding  in 
the  matter,  but  only  approved  the  account,  reciting  that  as 
the  trustees  had,  pursuant  to  the  will,  elected  to  terminate 
the  trust,  the  account  was  approved  as  final  and  the  trustees 
discharged. 

The  important  question  is  whether  the  discretionary 
power  given  to  the  trustees  named  in  item  six  of  the  will  of 
William  H.  Harper,  on  the  death  of  one  of  the  trustees, 
passed  to  the  survivors.  This  question  considered  alone  is 
not  free  from  doubt  imder  the  authorities.    By  the  Ohio 
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statute  oflPered  in  evidence,  it  is  clear  tliat  a  trust  created  by 
will  may  be  executed  by  surviving  trustees,  unless  a  con- 
trary intention  is  expressed  in  the  testament.  But  we  are 
not  now  dealing  with  the  execution  of  the  trust.  We  are  con- 
cerned with  the  exercise  of  the  power.  The  record  in  tliis 
case  does  not  disclose  any  law  of  Ohio  authorizing  a  discre- 
tionary power  incident  to  a  trust  to  be  exercised  by  surviving 
trustees,  and  we  must  look  elsewhere  for  authority 

It  is  obvious  that  the  trustees  in  this  case  held  the  legal  title 
to  the  res  of  the  trust  (2  Perry,  Trusts  §475) ;  and  there- 
fore the  power  conferred  on  them  was  not  a  naked 

14.  power,  but  one  properly  denominated  **a  power 
coupled  with  an  interest."  Rowe  v.  Beckett  (1868), 
30  Ind.  154,  159,  95  Am.  Dec.  676.  This  expression  was 
early  defined  by  Chief  Justice  Marshall,  in  Hunt  v.  Roiis^ 
manier  (1823),  8  Wheat.  •174,  •203,  5  L.  Ed.  589,  as  fol- 
lows: **The  power  must  be  engrafted  on  an  estate  in  the 
thing.  The  words  themselves  would  seem  to  import  this 
meaning.  *A  power  coupled  with  an  interest'  is  a  power 
which  accompanies,  or  is  connected  with,  an  interest.  The 
power  and  the  interest  are  united  in  the  same  person." 

The  United  States  Supreme  Court,  in  the  case  of  Lorings 
V.  Marsh  (1867),  6  Wall.  337,  354,  18  L.  Ed.  802,  said: 
**  Inasmuch  as  the  trustees  are  invested  with  the  legal  estate 
in  order  to  enable  them  to  discharge  the  various  trusts  de- 
clared, it  is  well  settled  that  the  power  conferred  is  a  power 
coupled  with  an  interest,  which  survives,  on  the  death  of  one 
of  them,  and  may  be  executed  by  the  survivor.  •  •  •  It 
is  not  necessary  that  the  trustees  should  have  a  personal  in- 
terest in  the  trust ;  it  is  in  the  possession  of  the  legal  estate, 
or  a  right  virtuie  officii  in  the  subject  over  which  the  power 
is  to  be  exercised,  that  makes  an  interest,  which,  when 
coupled  with  the  power,  the  latter  survives.'' 

The  same  court  in  the  case  of  Peier  v.  Beverly  (1836),  10 
Pet.  ^532,  •564,  9  L.  Ed.  522,  said:  *'The  general  principle 
of  the  common  law,  as  laid  down  by  Lord  Coke  [Co.  Litt. 
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112b]  y  and  aanctioned  by  many  judicial  decisions,  is  that 
when  the  power  given  to  several  persons  is  a  mere  naked 
power  to  sell,  not  coupled  with  an  interest,  it  must  be  exe- 
cuted by  all,  and  does  not  survive;  but  when  the  power  is 
coupled  with  an  interest,  it  may  be  executed  by  the  sur- 
vivor/' See,  also.  In  re  Wilkin  (1905),  183  N.  Y.  104,  75 
N.  E.  1105;  Sells  v.  Delgado  (1904),  186  Mass.  25,  28,  70  N. 
E.  1036;  Stanwood  v.  Stanivood  (1901),  179  Mass.  223,  60 
N.  E.  584;  22  Am.  and  Eng.  Ency.  Law  1101;  2  Perry, 
Trusts  §505;  Lewin,  Trusts  (9th  ed.)  689;  Hadley  v.  Hadlcy 
(1897),  147  Ind.  423,  46  N.  E.  823. 

The  last  case  cited  has  been  pressed  on  our  attention  by 
both  appellant  and  appellee  in  support  of  their  several  con- 
tentions. In  that  case,  at  page  428,  the  court  said:  *'If  the 
authority  be  committed  to  trustees,  the  presumption  is  that, 
as  the  power  was  coupled  with  an  interest,  it  was  meant  to 
survive.  If  a  power  be  a  joint  one  coupled  with  an  interest, 
it  will  survive  if  pne  of  the  donees  of  the  power  die.  But 
where  it  is  a  mere  naked  authority  it  will  not  survive.  So  if 
the  authority  be  to  two  or  more  in  an  ofScial  capacity  ratione 
officii  it  will  survive  if  one  die.  But  if  it  be  to  them  nomi" 
natim  or  they  are  clothed  with  a  special  confidence  of  a  per- 
sonal nature,  it  will  not  survive.  2  "Wash.  Real  Prop.  (5th 
ed.)  553.  For  if  the  act  to  be  done  requires  an  exercise  of 
the  judgment  and  discretion  of  the  several  persons  named  as 
trustees,  it  can  only  be  exercised  by  them  all.  2  Wash.  Real 
Prop.  554. '^ 

It  will  be  noted  that  the  rule  last  above  declared  relates 
only  to  cases  where  the  donee  has  but  a  simple,  naked  power, 
and  has  reference  to  the  facts  in  that  particular  case.  These 
facts  are  that  one  Hadley,  devised  to  his  wife  certain  real 
estate  for  life,  and  at  her  death  three  persons,  named  in  the 
will,  were  authorized  to  take  charge  as  trustees,  and  devote 
the  same,  if  thought  practicable,  to  the  erection  and  main- 
tenance of  a  charitable  institution.  But  it  was  provided  that 
if  the  erection  of  such  institution  was  not,  in  the  judgment 
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of  the  trustees,  deemed  praetieabie,  the  lands  were  to  be  sold 
and  the  proceeds  divided  among  his  heirs.  After  the  execu- 
tion of  the  will,  and  before  the  death  of  Hadley,  one  of  the 
trustees  died,  which  fact  was  known  to  the  testator.  The 
court  held  the  power  conferred  to  be  a  simple  naked  power, 
and  one  that  did  not  survive.  This  holding  is  clearly  right, 
for  the  reason  that  no  interest  whatever  passed  by  the  will 
to  the  trustees.  The  first  duty  of  the  trustees,  under  the 
will,  was  to  pass  on  the  practicability  of  the  erection  of  the 
institution,  which,  if  determined  in  the  negative,  ended  their 
connection  with  the  estate. 

In  the  case  before  us,  the  res  of  the  trust  was  personal 
property.  All  of  the  trustees  named  survived  the  testator, 
and  held  the  legal  title  to  the  trust  fund.  The  exercise  of 
the  discretionary  power  provided  for  was  an  incident  to  and 
connected  with  the  trust. 

The  cases  are  collected  and  the  principles  are  stated  in  2 
Washburn,  Real  Property  (5th  ed.)  554,  from  which  the 
learned  author  draws  the  following  conclusions:  **The  rule 
to  be  gathered  from  what  is  above  said  may  be  again  stated, 
that  where  there  are  several  joint-trustees,  and  one  of  them 
dies,  the  survivors  take  and  are  authorized  to  act  by  virtue  of 
their  survivorship,  in  the  same  way  as  one  of  two  joint- 
tenants  of  a  legal  estate  takes  by  survivorship,  unless  it  is 
a  power  only,  and  one  not  coupled  with  an  interest ;  because, 
as  an  almost  invariable  rule,  two  or  more  trustees  hold  as 
joint-tenants,  and  not  as  tenants  in  common.  If  it  is  such  a 
power,  it  ceases  with  the  death  of  either  of  the  trustees.  A 
power  is  considered  as  coupled  with  an  interest  where  the 
trustees  have  a  right  to  the  possession  of  the  legal  estate,  or 
have  a  right  in  the  subject  over  which  the  power  is  to  be 
executed.'* 

It  would  unduly  extend  this  opinion  to  make  further  quo- 
tations from  the  settled  law  relating  to  trusts  and 

15.  powers.  All  the  authorities  agree,  however,  that  the 
intention  of  the  donor  as  to  the  survival  of  the  power 
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will  be  followed,  whenever  from  the  instroment  creating  the 
power  the  purpose  can  be  reasonably  ascertained.  No  con- 
struction is  to  be  indulged  which  would  result  in  any  serious 
impairment  of  the  donor's  intention,  or  leaye  the  trust  im- 
perfectly executed. 

It  will  appear  from*  even  a  casual  reading  of  the  will  of 
William  H.  Harper  that  his  primary  intention  was  to  treat 
his  unfortunate  son  the  same  as  his  other  children,  and  put 
him  in  possession  of  his  full  inheritance  as  soon  as  his  con- 
duct and  manner  of  life  seemed  to  warrant  it.  As  to  the 
time  when  this  should  be  done,  if  at  all,  his  trustees  were  to 
determine ;  but  the  welfare  of  Thomas  was  the  object  of  the 
father's  solicitude,  and  knowing,  as  he  did,  the  uncertainties 
of  life,  we  cannot  believe  that  he  contemplated  or  intended 
that  his  benevolent  purpose  should  be  defeated  by  the  death 
of  one  of  his  trustees. 

From  the  manifest  intention  of  the  testator,  as  well  as 
from  the  weight  of  authority,  we  think  the  surviving  trustees 
were  fully  warranted  in  exercising  the  power,  and  terminat- 
ing the  trust. 

Judgment  afiSrmed. 

On  Petition  for  Rehearing. 

Adams,  P.  J. — In  her  petition  for  rehearing,  appellant, 
while  not  disputing  the  general  rule  that  a  power  coupled 
with  an  interest  will  survive,  insists  that  the  power  given  by 
section  six  of  the  will  of  William  H.  Harper  to  his  trustees 
was  one  of  special  trust  and  confidence  in  them  as  individ- 
uals, and  not  a  power  committed  to  them  by  virtue  of  their 
office. 

The  case  of  DiUard  v.  Dillard  (1899),  97  Va.  434,  34  S.  E. 

60,  is  pressed  on  our  attention,  and  is  in  point,  assuming  that 

the  above  construction  of  the  will  is  true.     In  that 

16.  case  it  is  held  that  a  power  conferred  on  three  trus- 
tees, without  words  of  survivorship,  and  involving 
personal  confidence,  was  one  that  could  only  be  exercised 
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conjointly,  and  that  on  the  death  of  one  of  the  trustees  the 
authority  would  be  determined. 

In  support  of  this  proposition,  the  ease  of  Cole  v.  Wade 
(1807),  16  Ves.,  Jr.,  •27,  with  others,  is  cited,  and  is  in  point. 
In  that  case,  the  Master  of  Bolls  said:  ''I  conceive,  that, 
wherever  a  power  is  of  a  kind  that  indicates  a  personal  con- 
fidence, it  must  prima  facie,  be  understood  to  be  confined  to 
the  individual,  to  whom  it  is  given;  and  will  not  except  by 
express  words  pass  to  others,  to  whom  by  legal  transmission, 
the  same  character  may  happen  to  belong.''  This  case  was 
determined  by  the  High  Court  of  Chancery  in  1807,  and  al- 
most a  century  later,  the  same  court  (In  re  SnUth  [1903], 
73  L.  J.  74)  overruled  Cole  v.  Wade,  supra,  and  held  that 
the  general  principle  would  be  applicable  if  it  had  been  fol- 
lowed and  adopted  by  the  later  cases.  The  court  further  said : 
*  *  The  principle,  however,  is  open  to  the  criticism  that  it  is  ex- 
pressed in  loose  and  general  terms.  All,  or  nearly  all,  powers 
necessitate,  the  personal  confidence  of  the  testator  in  the  do- 
nees thereof,  and  it  is  very  difficult  to  draw  the  line — ^f or  ex- 
ample, powers  of  leasing,  and  selling  and  investing,  powers  of 
maintenance  and  advancement  of  children,  all  require  the  ex- 
ercise of  discretion,  but  the  principle  could  hardly  be  applied 
to  them.  I  find  it  impossible  to  formulate  any  rule  by  which 
the  court  can  say  that  certain  powers  are,  and  others  are  not, 
of  such  a  nature  that  they  must  necessarily  be  given  only  to 
individuals  known  to  the  testator.  There  is  no  standard  of 
measurement,  but  the  more  or  the  less  becomes  a  mere  matter 
of  conjecture,  affording  no  basis  for  judicial  determination." 
The  court  reviews  a  number  of  cases  and  concludes :  '  *  Every 
power  given  to  trustees,  which  enables  them  to  deal  with  or 
affect  the  trust  property  is  prima  fade  given  to  them  ex  of- 
ficio as  an  incident  of  their  office,  and  passes  with  the  office 
to  the  holders  or  holder  thereof  for  the  time  being.  Whether 
a  power  is  so  given  ex  officio  or  not  depends  in  each  case  on 
the  construction  of  the  document  giving  it;  but  the  mere 
fact  that  the  power  is  one  requiring  the  exercise  of  a  very 
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wide  personal  discretion  is  not  enough  to  exclude  the  prima 
facie  presumption,  and  little  regard  is  now  paid  to  such  mi- 
nute differences  as  those  between  *my  trustees,'  *my  trustees, 
A  and  B,'  and  *A  and  B  my  trustees/  The  testator's  re- 
liance on  the  individuals  to  the  exclusion  of  the  holders  of 
the  office  for  the  time  being  must  be  expressed  in  clear  and 
apt  language.'' 

HadU>y  v.  Hadley  (1897),  147  Ind.  423,  46  N.  B.  823,  the 
only  Indiana  case  wherein  the  question  of  powers  has  been 
considered,  followed  the  rule  laid  down  by  Washburn,  that 
where  the  power  is  coupled  with  an  interest  the  presumption 
is  that  it  was  meant  to  survive.  It  also  appears  from  the 
latest  expression  of  the  High  Court  of  Chancery  that  the  rule 
of  presumption  in  cases  of  this  kind  has  now  been  changed 
in  England,  and  that  where  a  power  is  given  to  trustees,  it 
is  prima  facie  by  virtue  of  their  office.  To  overcome  such  pre- 
sumption requires  the  use  of  clear  and  apt  language  in  the 
instrument  creating  the  trust  and  conferring  the  power.  No 
such  language  is  used  in  the  will  of  William  H.  Harper.  As 
the  donees  of  the  power  hold  the  same  ex  officio,  and  no  words 
are  used  importing  a  contrary  intention,  the  power  was  one 
that  would  survive,  and  could  be  lawfully  exercised  in  this 
case  by  the  two  surviving  trustees. 

Rehearing  denied. 

Note.— Reported  In  9C  N.  B.  638,  98  N.  E.  a^S.  See,  also,  under 
(1)  ni  Cyc.  350;  (2)  3  Cyc.  181;  38  Cyo.  1970;  (3,  4)  38  Cyo. 
lOfK);  (H)  23  C>'C.  800,  868;  (0)  3  Cyc.  244;  (7)  23  Cyc.  1545;  (8) 
23  Cyc.  1540;  (9)  20  Cyc.  759;  (10)  23  Cyc.  1540;  (11)  23  Cyc. 
1240;  (12)  10  Cyc.  1084;  (13)  40  Cyc.  1809;  (14,  15,  10)  40  Cyc. 
1834.  As  to  the  effect  of  Judgments  of  sister-stnte  courts,  see  2 
Am.  Doc.  42;  103  Am.  St.  304.  As  to  what  are  collateral  attacks 
upon  judgments,  see  23  Am.  St.  104.  As  to  the  effect  to  be  given  a 
power  coupled  with  an  interest,  see  110  Am.  St.  800. 
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The  Cleveland,  Cincinnati,  Chicago  and  St* 
Louis  Railway  Company  v.  Wheeleb. 

[No.  0,000.    Filed  November  15,  1010.    Rehearing  denied  February 
14,  1911.    Transfer  denied  December  19,  1912.] 

From  Putnam  Circuit  Court;  Jolin  M,  Rawley,  Judge. 

Action  by  Alonzo  Wheeler  against  The  Cleveland,  Cincinnati^  Chi* 
cago  &  St.  Ivouia  Railway  Company.  From  a  Judgment  for  plain- 
tiff, the  defendant  appeals.    Affirmed, 

Frank  L.  Littleton  and  Entoc  d  Pattison,  for  appellant 
Wilson  fif.  Doan,  Cfiarlcs  J.  Orhison  and  Bilas  A.  Hays,  for  ap- 
pellee. 

RoBY,  J. — Action  by  appellee  for  damages  on  account  of  the  occu- 
pation by  appellant,  with  fills,  tracks  and  other  railroad  structures, 
of  a  strip  of  land  alleged  to  be  a  highway  on  which  appellant*s  real 
estate  abuts.  In  the  first  paragraph  of  cookplaint  it  is  averred 
that  such  strip  of  land  was  a  public  highway,  and  in  the  second 
that  appellee  had  a  right  of  way  over  the  same.  Appellee  had 
judgment  for  ^000.  The  assignments  of  error  are  that  the  court 
orre<l  in  overruling  the  demurrer  to  each  paragraph  of  the  com- 
plaint and  in  overruling  the  motion  for  a  new  trial.  There  Is,  as 
stated  by  appellants  counsel,  practically  no  dispute  as  to  the  facts. 
They  contend  that  the  case  of  the  Baltimore,  etc.,  R.  Co.  v.  Cily 
of  Seymour  (1900),  154  Ind.  17,  55  N.  E.  953.  is  "on  all  fours  with" 
and  decisive  of  the  case  at  bar.  For  appellee  it  is  stated  that 
the  parallelism  between  this  case  and  the  case  of  Pittsburgh,  etc., 
R,  Co,  v.  Town  of  Crown  PfHnt  (1898),  150  Ind.  53G,  50  N.  E.  741, 
is  90  marked  and  the  cases  are  so  similar  that  nothing  short  of  the 
reversal  of  the  law  as  therein  declared  would  be  possible  in  event 
that  the  judgment  herein  is  not  affirmed. 

In  Baltimore^  etc,  R,  Co,  v.  City  of  Seymour,  supra,  it  was  shown 
that  the  railroad  right  of  way  extended  forty  feet  each  side  of  tlie 
center  of  the  track,  that  a  side-track  had  been  constructed  fifteen 
feet  from  the  main  track,  and  that  during  many  years  persons 
who  had  freight  to  send  or  receive  had  come  with  teams  upon  the 
right  of  way  to  load  and  unload  freight  cars  placed  upon  the  sid- 
ing, and  that  persons  not  having  business  with  the  company  also 
drove  over  that  part  of  the  right  of  way.  On  these  facts  it  was 
held  that  a  mere  permissive  use  was  shown,  concurrent  with  that 
of  the  owner  and  not  indicative  of  a  prescriptive  right  The  facts 
considered  In  Pittsburgh,  etc.,  R.  Co,  v.  Town  of  Crown  Point,  supra, 
were  that  the  town  was  proposing  to  pave  a  strip  of  land  over 
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which  persons  approaching  the  company's  depot  had  passed  for 
many  years.  Such  strip  formed  a  continuation  of  and  connected 
two  streets  In  said  town.  The  right  of  way  was  fifty  feet  each 
side  of  the  track,  except  for  the  distance  of  1,125  feet,  where  It 
broadened  to  150  feet  on- each  side,  the  depot  being  there  located. 
The  strip  in  dispute  was  within  the  extra  100  feet,  and  furnished 
a  way  to  the  dei)ot.  Emphasis  was  laid  in  the  opinion  on  the 
marked  character  of  the  route,  on  the  fact  that  the  public  author- 
ities had  improved  it,  that  it  was  traveled  by  the  public  as  well  as 
by  the  company^s  employes  and  those  having  business  at  the  depot, 
that  the  way  was  necessary  as  an  outlet  to  residences  and  business 
houses  built  on  the  streets  thereby  connected,  and  that  a  Ih'ery 
stable  was  for  many  years  maintained  having  its  outlet  on  the  way 
In  dispute,  and  that  no  objection  had  been  made  to  the  public  use 
of  the  same. 

The  two  causes  were  differentiated  in  Baltimore,  etc,  R,  Co.  v. 
City  of  Seymour,  supra,  as  follows:  "The  facts  in  this  case  differ 
essentially  from  those  in  Pittsburgh,  etc.,  R.  Co.  v.  Totcn  of  Crown 
Point  [1898],  150  Ind.  536  [50  N.  E.  741].  There,  it  was  found  that 
a  portion  of  the  station  grounds,  on  the  opposite  side  of  the  depot 
from  the  tracks,  of  the  width  of  thirty  feet,  had  been  marked  out, 
ditched,  graded  and  worked  by  the  town  authorities  for  thirty 
j'ears,  and  throughout  that  time  the  public's  possession  of  the 
ground  as  a  street  had  been  open,  notorious,  continuous,  adverse 
and  exclusive. 

The  determination  of  this  appeal  depends  on  whether  the  facts 
exhibited  bring  it  within  the  one  authority  or  the  other.  The  facts 
briefly  stated  are  that  on  May  7,  18G9,  appellant  acquired  a  right 
of  way  ninety-nine  feet  wide  by  condemnation.  On  October  29, 
1870,  it  purchased  a  strip  south  of  the  right  of  way,  seventy-five 
feet  wide  and  1,000  feet  long,  and  a  strip  of  equal  length  twenty- 
five  feet  wide  on  the  north  side  thereof.  The  deed  therefor  re- 
served the  right  to  put  in  a  crossing  at  the  west  end  of  said  strip. 
On  December  8,  1804,  appellee  platted  "Wheelers  addition",  lying 
north  of  the  west  end  of  said  twenty-five-foot  strip.  The  plat 
shows  a  twenty-five-foot  strip  between  the  lots  and  the  strip,  which 
it  is  now  claimed  is  itself  a  street.  The  west  end  of  said  strip 
extends  to  the  quarter  section  line  north  and  south,  along  which 
there  is  a  highway. 

It  was  shown  that  the  railroad  depot  was  constructed  east  of 
the  quarter  line  and  was  also  used  as  a  country  store;  that  there 
was  a  crossing  made  over  the  railroad  track  east  of  the  depot 
and  the  strip  was  used  as  other  highways  since  1870.  Houses  were 
built  with  reference  to  it  and  work  done  on  it  by  public  authority. 
This  is  an  incomplete  summary  of  facts,  but  is  sufilcient  to  show 
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that  the  case  comes  within  the  authority  of  Pittsburgh,  etc,  R.  Co, 
V.  Town  of  Crown  Point,  supra,  and  kindred  cases  cited. 

Various  minor  questions  are  mooted,  but  the  Judgment  Is  in  ac- 
cord with  the  proof,  and  Is  not  therefore  subject  to  reversal. 

The  judgment  is  affirmed. 


Miller  v.  The  Bank  op  Advance. 

[No.  7.7(W.     Piled  December  20,  1912.1 

Prom  Boone  Circuit  Court;  James  V.  Kent,  Special  Judge. 

Action  l)etween  Matthew  G.  Miller  and  The  Bank  of  Advance, 
and  from  an  adverse  Judgment,  Miller  appeals.    Afflrmed. 

B.  P.  RatcUff  and  B.  8,  Higgins,  for  appellant. 
Terhune  d  Adney,  for  appellee. 

Adams,  J. — ^Thia  appeal  was,  by  agreement  of  the  parties,  sub- 
mitted on  the  record  and  briefs  filed  in  Miller  v.  Farmers  State 
Bank  (1912),  52  Ind.  App.  5,  100  N.  E.  119.  Following  that 
case,  the  Judgment  in  this  case  is  affirmed. 


Miller  v.  Hogshire. 

rXo.  7,764.    Piled  December  20,  1912.1 

From  Boone  Circuit  Court ;  James  F.  Kent,  S|)eclnl  Judge. 

Action  lietween  Matthew  O.  Miller  and  George  Hogshire,  and 
from  nn  adverse  Judgment,  Miller  appeals.    Afflr^ned. 

B.  F.  RatcUff,  for  appellant 
Terhune  d  Adney,  for  appellee. 

Adams,  J. — ^This  appeal  was,  by  agreement  of  the  parties,  sub- 
mitted on  the  record  and  briefs  filed  In  Miller  v.  Farmers  State 
Bank  (1912),  52  Ind.  App.  5,  100  N.  E.  119.  Following  that 
case,  the  Judgment  In  this  case  is  affirmed. 
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Miller  v.  Mellette. 

[No.  7,765.    Filed  December  20,  1912.] 

From  Boone  Circuit  Judge;  James  V.  Kent,  Special  Judge. 

Action  by  James  T.  Mellette  against  Matthew  G.  Miller.  From 
a  Judgment  (or  plaintiflf,  the  defendant  appeals.    Afflrmed, 

B.  P.  BatcUJt,  for  appellant 
Tcrhune  d  Adney,  for  appellee. 

Adams,  J. — ^This  appeal  was,  by  agreement  of  the  parties,  sub- 
mitted upon  the  record  and  briefs  filed  in  Farmers  State  Bank  v. 
Miller  (1012),  52  Ind.  App.  5,  100  N.  E.  119.  Following  that  case, 
the  judgment  in  the  case  at  bar  is  affirmed. 
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[NOTB.— The  eittttion  Moore-Mansfield,  etc.,  Co.  t.  Marion,  aU„  TraeHan 
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ABATEMENT— 

Answer  in,  see  Pleading  23 ;  Venue  2. 

An  answer  in,  which  appears  to  state  8u£Bcient  facts  will  be  deemed 
on  appeal  to  be  sufficient  to  withstand  a  demurrer,  where  appellant 
fails  to  point  out  any  specific  defect  therein,  see  Appeal  83. 

Another  Action  Pending. — Evidence, — Suflioiency. — An  answer  in 
abatement  on  the  ground  that  another  action  is  pending  is  not  sus- 
tained by  evidence  showing  that  a  former  action  was  commenced 
on  the  same  cause  of  action,  where  It  is  also  apparent  that  such 
former  action  was  dismissed  and  was  not  pending  when  the  latest 
action  w^as  filed. 
Moore-Mansfield,  etc.,  Co.  v.  Marion,  eto.^  Traction  Co^  548, 55G  (10). 

ABUTTING  OWNERS— 

A  pit>i>erty  owner,  who,  by  some  affirmative  wrongful  act,  causes  the 
defective  condition  of  a  street,  is  liable  to  the  city  or  town  for 
any  amount  which  it  may  be  required  to  ijayas  damages  on 
account  of  such  defect,  see  Municipal  Oobpobations  10. 

ACCEPTANCE — 

See  Sales  2. 

Of  a  proposal,  to  constitute  a  contract,  must  be  as  broad  as  the 
proposal  itself,  and  exactly  meet  its  terms,  see  Contbacis  3, 

ACCOUNT— 

Books,  see  Evidence  5. 

ACTION— 

Accrual  of  cause  of,  sec  Limitation  of  Actions  1-3. 
Concealment  of  cause  of,  see  Limitation  of  Actions  4-9. 

ACTIONS— 

See  Contracts  4-7 ;  Master  and  Servant  43-49 ;  Principal  and 
Agent  1 ;  Waters  and  Watercourses  11. 

Arlkms  at  Lair. — Suits  in  EquiUt. — Effect  of  Statute  Abolishing  Dis- 
tinctions.—Section  249  Bums  1908.  §249  It  S.  1881,  providing  that 
there  shall  be  but  one  form  of  action,  denominated  a  civil  action, 
and  abolishing  all  distinctions  In  pleading  and  practice  between 
actions  at  law  and  suits  in  equity,  neither  abridges  the  power  of 
courts  to  grant  equitable  relief  nor  changes  the  rules  of  law  or 
principles  of  equity  as  applied  in  determining  the  substantial 
rights  of  the  parties,  though  in  some  instances  it  changes  the 
form  of  procedure  by  which  the  remedy  is  obtained. 
Moore'Mansfleld,  etc.,  Co.  v.  Marion,  etc.,  Traction  Co.,  648, 554  (3). 

(708) 


INDEX. 


709 


ADxHISSIONS— 

See  Pl£ADII7G  24-26. 

Testimony  of  a  party  given  in  another  action,  is  admissible  as,  see 
Evidence  1. 

AFFIRMANCE— 

See  Appeal  123,  143-1  i7. 

AGENT— 

See  Pbincipal  a^d  Agent. 

AliIX)WANCE — 

Statutory,  see  Wills  3-5. 

ANE^ALS— 

Injury  to,  on  trades,  see  Kailboads  38-41. 

ANSWER— 

See  Pleading.  21-23. 

ANSWERS  TO  INTERROGATORIES— 

See  Tbial  21-24,  29-40 

APPEAL. 


I.   AppkllatsJubisdiction.  1. 
II.   Dbcxbionb  Revibwablb,  2-10. 

III.     PABTXE8. 11-16. 

IV.    RBQxnsiTBS  of  Transfeb. 
U)Ti]«.ie-18. 
(b)  NOTIOB,  19-22. 

V-     BBCOBD  and  PbOOBEDIMGB  not         TV 
IN  RXCOBD,  23-28. 

VI.     A88IGNMBNT  OF  EbBOBS,  80-26. 

VII.   Bbixfs.  27-46. 

VIIL   Bbvibw, 

(ft)  As  TO  EVIDBNCE,  47-64. 
<b)  As  TO  Instbuctions.  66-82. 

See  Pleading  10-15. 


(e)  As  TO  Plbadiito,  82. 

(d)  Pbbsumptions.  64-92. 

(e)  Vbboiot,  Answers  to  In- 

TBBBOOATOBIE8,  FINDINGS 
AND  RCUNGS  ON  MOTIONS, 
92-116. 

(f )  Habmlbsb  Ebbob,  117-139. 

Dbtsbmination   and    Disposi- 
tion op  Cause, 

(a)  DeOI8IO1I8INGkNEBAL,140- 
142. 

(b)  Affibmanob.  143-147. 

(c)  Revbbsal,  148, 149. 


I.  Appellate  Jurisdiction. 

1.  Void  Appeal. — Suhatittition  of  Parties, — Where  an  appeal  was 
void  for  want  of  jurisdiction,  because  of  tlie  death  of  a  party  to 
the  Judgment  before  the  appeal  was  filed,  an  order  substituting  his 
administrator  as  an  appellee  is  also  void. 

Thompson  v.  yeicsom^  444,  447  (4) . 

II.  Decisions  Reviewable. 

2.  Invited  Error. — Invited  error  cannot  be  taken  advantage  of  on 
appeal.  Pittsburgh,  etc.,  R.  Co,  v.  Johnson,  457, 477  ( 11 ) . 

3.  Review. — Assumption  That  Trial  Crmrt  Will  Err. — The  court  on 
appeal  has  no  right  to  assume  that  a  trial  court,  in  passing  on  a 
matter,  will  consider  questions  not  presented  by  the  pleadings 
then  on  file. 

Moore-Mansfield,  etc.,  Co.  v,  Marion,  etc..  Traction  Co.,  548,  55(>  (tM . 
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4.  Presentation  of  Questions  Below. — Objections  to  Evidence. — Ob- 
jections to  offered  evidence  must  state  the  particular  grounds 
relied  on  to  be  available  on  appeal,  unless  the  evidence  appears  on 
its  face  to  be  Incompetent  Huhbardv,  Ranje,  611, 616  (2). 

5.  Revietc. — Discretion  of  Lotcer  Court. — Order  of  Proof. — The 
action  of  a  trial  court  in  permitting  the  introduction  of  evidence 
out  of  the  usual  order  is  a  matter  within  its  sound  discretion,  and 
will  not  be  interfered  with  on  ai^eal,  unless  it  is  made  to  appear 
affirmatively  that  there  has  been  an  abuse  of  such  discretion  which 
prevented  the  complaining  party  from  having  a  fair  trial. 

Modern  Woodmen  v.  Jones,  149, 151  (3) . 

6.  Presentation  of  Questions  for  Review. — Errors  Occurring  Dur- 
ing Trial. — No  question  is  presented  on  appeal  by  assignment  that 
the  trial  court  erred  in  overruling  a  motion  to  dismiss  the  action 
for  want  of  certain  proof,  and  that  It  erred  in  sustaining  certain 
objections  to  questions  asked  a  witness,  since  errors  occurring 
during  the  trial,  to  be  available^  must  be  saved  by  assigning  them 
as  causes  for  a  new  triaL  Davis  v.  Bryant,  343, 344  (1). 

7.  Questions  Presented  for  Revieio, — Exceptions  to  Conclusions  of 
Laic. — Where  there  is  a  special  finding  in  which  the  facts  have 
t)een  fully  and  correctly  found  within  the  issues,  and  on  which  the 
trial  court  has  stated  its  conclusions  of  law,  to  which  the  appellant 
has  duly  excepted,  such  exceptions  will  present  the  same  question 
as  the  overruling  of  a  demurrer  to  the  complaint 

Toicn  of  Cicero  v.  Lake  Erie,  etc.,  R.  Co.,  298, 308  (4) . 

8.  Questions  Rcricirahle. — Excessive  Amount  of  Reoovenj. — Man- 
ner of  leaving  Question. — An  assignment,  as  ground  for  a  new 
trial,  that  the  assessment  of  the  amount  of  the  recovery  is  erron- 
eous, being  too  large,  correctly  saves  the  question,  and  a  motion 
to  modify  the  Judgment  is  not  necessary. 

Holthouso  V.  Poling,  508, 573  (6) . 

0.  Questions  Revietc  able. — Evidence. — Bill  of  Exceptions. — ^Where 
it  is  not  shown  that  the  bill  of  exceptions  containing  the  long- 
hand transcript  of  the  evidence  was  presented  within  time,  and 
the  filing  thereof,  after  being  signed,  does  not  appear  by  a  record 
entry  independent  of  the  bill  itself,  or  by  the  clerk's  certificate, 
the  evidence  is  not  in  the  record  and  questions  arising  thereon 
cannot  be  considered. 

Ladoga  Can.  Co.  v.  Corpdon  Can.  Co.,  23, 28  (7) . 

10.  Review. — Misconduct  of  Counsel. — Where,  in  an  action  against 
several  defendants,  the  court  overruled  a  motion  to  withdraw  the 
submission  of  the  cause  to  the  Jury  because  of  the  statement  of 
plaintifl^s  counsel  in  argument  that  defendants  desired  that  liabil- 
ity sbould  be  fixed  on  one  of  them  that  was  insolvent,  but  In- 
structed the  Jury  that  it  should  consider  only  the  evidence  In  the 
case,  and  not  what  the  attorneys  say  outside  the  evidence,  defend- 
ants received  all  the  relief  to  which  they  were  entitled,  since  in 
view  of  the  circumstances  and  the  evidence  in  the  case,  the  state- 
ment did  not  warrant  the  withdrawal  of  the  submission. 

Cleveland,  etc.,  R.  Co,  v.  Clark,  646, 653  ( 10) 

III.    Pabties 

11.  Vacation  Appeal. — In  a  vacation  appeal,  all  those  against  whom 
a  Judgment  has  been  rendered,  either  in  rem  or  personafn,  or  wlio, 
in  any  manner  are  bound  or  affected  thereby,  must  be  made  coap- 
pellants.  MasoaH  v.  Hert,  345, 347  ( 3 ) . 
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12.  Jurisdiction. — Notice, — Notice  to  all  necessary  parties  Is  essen- 
tial to  jurisdiction  of  an  appeal,  and  nnless  such  notice  Is  given,  or 
there  is  an  appearance,  a  submission  inay  be  set  aside  and  the 
appeal  dismissed.  Thompson  v.  Newsom,  444, 445  ( 1 ) . 

13.  Judgment. — ^Although  the  only  question  Involved  In  an  appeal  la 
one  of  costs  adjudged  against  appellant,  and  by  the  judgment 
appellant's  codefendant  recovered  her  costs,  such  codefendant  Is  a 
necessary  party  to  the  appeal,  since  any  order  changing  the  Judg- 
ment of  the  lower  court  must  affect  her  interest 

Masoari  v.  Bert,  345, 348  (4). 

14.  Dismissal. — ^Where  a  party  to  the  judgment  below,  in  so  far  as 
the  record  discloses,  is  not  a  party  to  the  appeal,  and  has  not  been 
served  with  notice  as  required  by  §C74  Bums  1908,  Acts  1899  p.  5, 
providing  that,  in  case  of  appeal  by  a  part  of  several  coparties, 
notice  of  the  api)eal  must  be  served  on  all  the  coparties  not  appeal- 
ing, the  appeal  cannot  be  entertained  for  want  of  jurisdiction. 

Mascariy.  Hert,  345, 347  (2),  348  (2). 

35.  Jurisdiction. — Death. — ^The  court  cannot  acquire  jurisdiction  of 
an  appeal  prosecuted  against  parties  who  have  died  after  the 
rendition  of  the  judgment  appealed  from,  and  before  the  filing  of 
the  appeal,  but  under  §077  Bums  1908,  §630  R.  S.  1881,  In  such 
case  tlie  proper  method  of  appealing  is  to  serve  notice  of  the 
ap])enl  on  the  persons  against  whom  the  action  might  have  been 
revlveil,  if  death  had  occurred  before  judgment 

Thompson  v.  ycwsom,  444, 446  (3). 

IV.    REQUisrrES  of  Transfer. 

(A)     Time. 

l(j.  Vacation  Appeal. — Where  judgment  was  rendered  on  the  eigh- 
teenth judicial  day  of  the  October  term,  1900,  and  a  motion  to 
modify  was  filed  on  tlie  twenty-second  judicial  day  of  such  term, 
and  overruled  on  the  nineteenth  judicial  day  of  the  January  term, 
1910,  and  the  precipe  bears  date  of  January  31.  the  certificate  to 
the  transcript  is  dated  February  14  and  the  record  on  appeal  was 
filed  October  20,  1910,  the  appeal  must  be  regarded  as  a  vacation 
appeal.  Mascari  v.  Hert,  345,  347  ( 1 ) . 

17.  Term-time  Appeal. — Bond. — Approval  of  Surety. — Waiver. — 1\ie 
requirement  that,  to  perfect  a  term-time  ai^peal  under  §079  Burns 
1908,  §0.'J8  R.  S.  1881,  the  sureties  on  the  bond  must  be  named  and 
approved  by  the  court  during  the  term  at  which  the  final  judg- 
ment is  rendered.  Is  not  waived  by  appellee's  failure  to  object  to 
the  order  fixing  tlie  i)enalty  without  naming  the  sureties.  Price  v. 
JlnddlcHton  (l!)05),  36  Ind.  App.  450,  and  Yanthis  v.  Kemp  (1907), 
40  Ind.  App.  049,  overruled. 

Penn,  etc.,  Plate  Glass  Co.  v.  Poling,  492, 494  (2) . 

18.  Term-time  Appeal. — Bond. — Approval  of  Surety. — The  failure 
to  name  and  api)i-ove  sureties  on  an  api)eal  bond  during  the  term 
at  which  the  final  judgment  was  rendered,  Is  an  omission  of  a 
necessary  step  to  be  taken  in  order  to  perfect  a  term-time  appeal, 
under  §679  Burns  1908,  §638  R.  S.  1881,  providing  that  when  an 
nppeal  is  taken  during  tlie  term  at  which  the  judgment  is  ren- 
dered, it  shall  operate  as  a  stay  of  all  further  proceedings  on  the 
judgment,  upon  an  appeal  bond  being  filed  by  appellant,  with  such 
penalty  and  surety  as  the  court  shall  approve,  and  within  such 
time  as  It  shall  direct,  and  requires  a  dismissal  of  the  appeal 
unless  it  has  been  perfected  as  a  vacation  appeal. 

Perui,  etc.,  Plate  Glass  Co.  v.  Poling,  492. 493  (1). 
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tbo  name  of  the  administrator  for  that  of  the  decedent,  the  court 
will  not  permit  such  amendment  to  be  thereafter  made. 

Thompson  v.  Newsom,  444, 447  (5). 

VII.    Briefs. 

37.  Record, — Suffiriency. — Where  the  transcript  and  briefs  substan- 
tially comply  with  the  rules  of  court,  they  are  sufficient  to  prevent 
a  dismissal  of  the  a[)peal.  Camp  v.  Camp,  250, 252  (2). 

.•>8.  Review. — Insufficient  Briefs. — On  apixml  from  a  judgment  for 
plaintiff  in  replevin,  the  court  cannot  determine  if  proof  of  a 
demand  was  necessary  where  appellants  brief  does  not  contain 
any  of  the  evidence  in  the  case.        Davis  y.  Bri^ant,  343, 344  (3). 

.•59.  Rules  of  Court. — Force  and  Effect. — The  rule  of  the  Supreme 
and  Appellate  Courts  requiring  appellant*^  brief  to  contain  a 
statement  of  the  errors  relied  on  for  reversal,  has  the  force  and 
effect  of  law,  binding  alike  on  litigant  and  the  CX)urt 

Orimh  V.  Felts,  268, 2G0  (2). 

40.  Omission  of  Error  Relied  on  for  Reversal. — Affirmance. — Where 
appellant's  brief  does  not  contain  a  statement  of  the  errors  relied 
on  for  reversal,  and  does  not  inform  the  court,  except  by  infer- 
enc*e,  that  any  assignment  of  errors  is  in  the  record,  the  judg- 
ment must  be  affirmed.  OrUfith  v.  Felts,  268, 269  (1). 

41.  Ohjcction  to  Instructions. — Waiver. — Alleged  error  in  the  giv- 
ing of  instructions  is  waived  by  appellant's  failure  to  discuss 
them.  Heston  v.  Dougan,  40, 50  (8) . 

42.  Waiter  of  Error. — Questicms  as  to  alleged  errors  in  the  admis- 
sion and  exclusion  of  testimony  are  waived  by  ai>i)ellant's  failure 
to  discuss  them  in  his  brief,  or  to  cite  autliorlty  in  supjM^rt 
thereof.  Scigmund  v.  Tyner,  581, 583  (1). 

43.  Ruling  on  Demurrer. — Waiver, — Error  alleged  in  the  overruling 
of  a  demurrer  is  waived  by  appellants  failure  to  set  out  In  its 
brief  a  copy  of  such  demurrer,  or  to  state  its  substance  or  the 
grounds  thereof.  Modern  Woodmen  v.  Jones,  140, 150  (1). 

44.  Ruling  on  Motion  for  yew  Trial. — Waiver  of  Error,— An  as- 
signment of  error  in  overruling  a  motion  for  a  new  trial,  based 
on  the  insufficiency  of  the  evidence,  will  not  be  considered,  w^here 
neither  the  motion  nor  any  of  its  grounds  are  set  out  in  appel- 
lant's brief,  and  no  statement  of  the  evidence  is  contained  therein. 

Davis  V.  Bryant.  343, 344  (4). 

45.  Sufficiency, — Statement  of  Substance  of  Pleadings. — Where  ap- 
pellant malces  a  go(Ki  faith  effort  to  set  out  the  sul>8tance  of  each 
of  the  pleadings  and  gives  a  reference  to  the  page  and  lines  of  the 
record  where  the  entire  pleading  is  found,  so  that  the  court  can 
know  by  reference  to  the  brief  alone  the  real  question  attempted 
to  be  raised  as  to  the  sufficiency  of  such  pleadings,  the  brief  is 
sufficient  to  require  a  consideration  of  such  question. 

Nave  V.  Po well,  496, 498  ( 1 ) . 

46.  Questions  Re viacahle.— Motion  for  yew  Trial. — Where  appel- 
lants brief  contains  neither  a  copy  of  the  motion  for  a  new  trial, 
nor  its  substance,  and  does  not  disclose  that  such  motion  was  filed, 
that  it  was  overruled,  or  that  an  exception  was  taken,  there  Is  a 
total  failure  to  comply  with  the  rule  requiring  appellant's  brief  to 
contain  a  concise  statement  of  so  much  of  the  record  as  fully 
presents  every  error  and  ezcepti<Xk  relied  on,  with  reference  to  the 
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pages  and  lines  of  the  transcript,  so  that  an  assignment  of  error  in 
overruling  such  motion  cannot  be  considered. 

Cleveland,  etc,  R.  Co.  v.  Beard,  105, 106  (2) . 

VIII.    Review, 
(A)     As  TO  Evidence. 

47.  Verdict. — A  verdict  for  plaintiff  is  supported  by  sufficient  evi- 
dence, where  there  was  evidence  to  support  the  complaint  in  all 
particulars.  Knapp  v.  Beach,  573, 577  (7) . 

48.  Verdict. — Conclusiveness. — Where  the  evidence  is  conflicting, 
the  Jury's  finding  in  the  general  verdict  will  not  be  disturbed  on 
appeal,  if  there  is  any  evidence  tending  to  support  each  material 
issue.  Mortimer  v.  Daub,  30, 35  (3) . 

49.  Verdict. — Conclusiveness. — Where  the  evidence  is  of  such  a 
character  that  opposite  inferences  may  reasonably  be  drawn  there- 
from, a  finding  by  the  jury  of  a  fact,  sustained  by  either  of  such 
inferences,  is  supported  by  evidence  and  will  not  be  disturbed  on 
appeal.  Paul  v.  Snyder,  291, 294  (2). 

50.  Verdict. — ^The  verdict  for  plaintiff  in  a  negligence  case  will  not 
be  disturbed  on  the  evidence,  on  appeal,  where  such  evidence  is 
conflicting  on  the  question  of  defendant's  negligence,  and  does  not 
show  contributory  negligence  as  a  matter  of  law. 

Cleveland,  etc.,  R.  Co.  v.  Van  Lanin-fffiam,  156, 169  (15). 

51.  Refusal  to  Direct  Verdict, — Where  there  was  some  evidence  to 
support  each  material  averment  of  the  complaint,  it  was  proper  to 
refuse  to  direct  a  verdict  for  defendant 

Modem  Woodfnen  v.  Jones,  149, 151  (4). 

52.  Findings. — Where  there  Is  some  evidence  to  justify  a  finding  of 
the  trial  court,  such  finding  is  sustained  by  sufficient  evidence. 

Fuller  V.  Fuller,  488, 490  (3 ) . 

53.  Findings. — On  appeal  the  court  will  not  weigh  confilcting  evi- 
dence consisting  of  oral  testimony,  but  will  consider  only  that 
which  is  favorable  to  the  finding  in  determining  the  sufficiency  of 
the  evidence  to  support  same.  Fuller  y.  Fuller,  488,  490  (2). 

54.  Record. — Questians  Not  Considered, — ^Where  the  evidence  is  not 
in  the  record  on  appeal,  the  objection  that  the  verdict  is  contrary 
to  law,  and  to  the  evidence,  cannot  be  considered. 

Neicsom  v.  Chicago,  etc.,  R.  Co,,  577, 578  ( 1 ) . 

55.  Issues. — Instructions. — Where  the  evidence  has  not  been 
brought  intx)  the  record,  if  the  instructions  objected  to  can  bf 
ankl  to  be  proper  and  applicable  to  any  evidence  that  might  have 
been  introduced  under  the  Issues,  no  available  error  is  presentcil. 

Michigan,  etc.,  R.  Co.  v.  Farrell,  603,  608  (4). 

56.  Exclusion  of  Evidence, — Where,  In  a  foreclosure  suit,  plaintiff 
offered  testimony  to  show  certain  losses,  without  preceding  the 
offer  by  showing  that  the  mortgage  was  in  fact  given  to  secure 
such  losses,  and  the  record  discloses  no  statement  that  the  offered 
evidence  would  l)e  followed  by  testimony  showing  that  such  losses 
were  In  fact  secured  by  said  mortgage,  such  offered  testimony  was 
properly  excluded.  Hubbard  v.  Ranje,  611, 617  (6). 

57.  Damages. — Where,  in  nn  action  for  damages,  the  evidence 
shows  injuries  to  the  person  of  appellee,  which,  though  slight,  are 
not  capable  of  being  definitely  ascertained,  a  verdict  for  $100  will 
not  be  set  aside  on  the  ground  that  the  damages  are  excessive. 

CratV  v.  ^cni,  19, 22  (4). 
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58.  Exceptions  to  Conclusions  of  I/ok?.— (Tecbnical  objections  as  to 
the  sufficiency  of  appellants'  exceptions  to  conclusions  of  law  will 
not  be  considered,  where  the  evidence  fails  to  prove  the  same 
essential  facts  omitted  from  the  findings,  thereby  showing  that  the 
motion  for  n  new  trial  should  have  been  sustained. 

Towfi'  of  Cicero  v.  Lake  Erie,  etc.,  R.  Co,,  298, 314  (16) . 

59.  Weight  and  fiufflciency. — Although  the  evidence  is  conflicting  on 
some  of  the  material  issues,  the  decision  of  the  trial  court  will  not 
be  disturbed.  If  there  is  evidence  tending  to  support  every  fact 
essential  thereto,  since  the  court  on  appeal  will  not  weigh  conflict- 
ing evidence.  Qrubh  v.  BrendeJ,  531,  53G  ( 7 ) . 

00.  Weight  of  Evidence. — Statvtes. — Where  the  evidence  on  which 
the  finding  of  the  trial  court  rests  consists  in  whole  or  in  part  of 
oral  testimony,  8098  Bums  1908,  Acts  1903  p.  338.  providing  that 
in  causes  not  trinble  by  Jury,  the  court  on  appeal  shall  weigh  the 
evidence,  etc.,  does  not  ai)i)ly,  even  though  the  cause  was  not 
triable  by  Jury.  Fuller  v.  Fuller,  488, 489  ( 1 ) . 

01.  Objections  to  Evidence. — AvailahUity. — Objections  to  evidence, 
which  do  not  state  the  grounds  on  which  they  are  based,  are 
unavailing  on  appeal.  Fuller  v.  Fuller,  488, 491  (7). 

<i2.  Object  km  to  Evidence. — Waiver. — Questicms  as  to  alleged  error 
in  the  admission  and  exclusion  of  testimony  are  waived  by  a 
failure  to  state  siiecific  objections. 

Seigmund  v.  Ttfner,  581, 583  (2). 

(53.  Objection  to  Evidence. — Although  appellant  saved  exceptions  to 
the  admission  of  certain  evidence,  and  to  the  refusal  to  admit  cer- 
tain evidence,  where  no  specific  objection  is  pointed  out,  and  none 
is  disclosed  by  tlie  re<-ord,  uo  error  can  be  predicated  thereon. 

Terve  Haute,  etc.,  Traction  Co.  v.  Maberry,  114, 123  (10). 

04.  Complaint . — Sufficiency. — Where  two  persons  were  injured  in 
the  same  accident,  and  two  separate  actions  were  filed  to  recover 
damages,  and  both  actions  were  appealed,  the  determination,  in 
the  one  api)eal,  of  the  snfliclency  of  the  complaint,  and  of  the  evi- 
dence to  show  that  defendants'  negligence  was  the  proximate 
cause  of  the  injury,  is  conclusive  In  the  other  appeal,  where  the 
complaint  and  evidence  are  practically  the  same  in  each  case. 

Cleveland,  etc.,  R.  Co.  v.  Clark,  016, 649  (1). 

(B)     As  TO  Instructions. 

05.  Invadinif  Prm-ince  of  Jury. — Refusal. — ^An  instniction  which 
Invades  the  province  of  ttie  jury  is  properly  refused. 

Lake  Shore,  etc.,  R.  Co,  v.  Myers,  59, 71  (13). 

00.  Assumption  of  Facta. — An  instruction  assuming  a  fact  about 
which  the  evidence  is  undisi)uted  Is  not  erroneous, 

Terre  Haute,  etc.,  Traction^  Co.  v.  Maberry,  114, 121  (5). 

07.  Consideration  as  a  Whole. — Tnstnictions  given  in  a  case  should 
be  considered  as  a  whole,  and  a  separate  instruction  will  not  he 
held  erroneous  for  the  omission  of  a  point  covered  by  other  in- 
structions.   Terre  Haute,  etc.,  Tractioti  Co.  v.  Maberry,  114, 123  (9). 

08.  Consideration  as  a  Whole. — On  appeal  instnictlons  will  be  con- 
sidered as  a  whole,  and  if.  when  so  considered,  they  fairly  state 
the  law,  an  Inaccuracy  In  a  particular  instruction  will  not  cause  a 
reversal.  Southern  R.  Co.  v,  Friedley,  192, 196  (0>. 

00.  Record. — ^Where  the  record  fails  to  disclose  an  order  of  conrt 
that  the  instructions  be  UMde  a  part  of  the  record,  they  are  not 
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properly  In  the  record  under  the  proyisiong  of  S691  Bums  1908» 
|650  R.  S.  1881.  New9omY.  Chicago,  etc.,  R.  Co,,  577, 580  (4). 

70.  Record. — Instructions  that  are  not  authenticated  by  the  signa- 
ture of  the  Judge  are  not  properly  in  the  record  under  the  provi- 
sions of  §561  BuruB  1906,  Acts  1907  p.  652. 

Netcaom  v.  Chicago,  etc.,  R.  Co.,  577, 580  (3). 

71.  Refusal. — ^The  refusal  of  requested  instructions^  that  were  cov- 
ered by  others  given,  was  not  error. 

Vandalia  Coal  Co.  v.  Heverkamp,  397, 408  (6) . 

72.  Refusal  of  Instructions. — ^The  refusal  of  instructions,  that  are 
covered  in  their  essential  features  by  the  instructions  given,  is  not 
error.         Indianapolis  Southern  R.  Co.  v.  Emmerson,  403, 416  ( 11 ) . 

73.  Refusal  of  Instructions. — Inapplicability  to  Issues. — ^A  re- 
quested instruction,  not  shown  to  be  applicable  to  the  issues,  was 
properly  refused.  Mortimer  v.  Daub,  30, 38  (9) . 

74.  Refusal. — ^The  refusal  of  requested  instructions  that  are  cov- 
ered by  instructions  given,  or  are  inapplicable  to  the  Issues  and 
the  evidence,  is  not  error.       Espenlaub  v.  Hedderich,  139, 142  (7). 

75.  Refusal. — ^The  refusal  of  requested  instructions  is  not  error, 
where  they  are  fully  covered  by  others  given,  or  wliere  they  are 
not  applicable  to  the  evidence.  Barton  v.  Barton,  537, 541  (5). 

76.  Refusal  of  Instructions. — The  refusal  of  requested  instructions 
is  not  ground  for  reversal,  where,  so  far  as  they  were  proper,  they 
were  covered  by  other  instructions  given. 

Cleveland,  etc.,  R.  Co.  v.  Clark,  646, 651  (4). 

77.  Refusal. — The  refusal  of  tendered  instructions  is  not  error, 
where  the  law  applicable  to  the  issues  was  correctly  and  fully 
stated  in  the  instructions  given. 

Angola  R.,  eto.,  Co.  v.  Butz,  420, 431  (15). 

78.  Refusal  of  Instructions. — Burden  of  Proof. — An  instruction 
which  in  substance  stated  that  plaintiff,  to  recover,  must  prove 
each  paragraph  of  his  complaint  by  a  preix>nderance  of  the  evi- 
dence, was  proi)erly  refused.  Mortimer  s.  Daub,  ^,  2&  {%). 

79.  Refusal  of  Instructions  Covered  by  Others  Given. — The  refusal 
of  requested  instructions  is  not  error,  where  the  essential  elements 
of  such  refused  instructions  were  completely  covered  and  better 
stated  in  the  instructions  that  were  given. 

Mortimer  v.  Daub,  30, 39  ( 10) . 

80.  Refusal. — Matter  Covered  by  Other  Instructions. — In  an  action 
for  personal  injuries,  where,  on  the  subject  of  contributory  negli- 
gence, the  jury  was  instructed  that  such  defense  must  be  proved 
by  a  fair  preponderance  of  all  the  evidence  in  the  case,  the  refusal 
of  a  requested  instmction  stating  that  if  evidence  of  contributory 
negligence  appeared  from  the  testimony  of  plaintiff  it  would  be 
available  to  defendant  on  such  question,  was  not  error,  although 
such  Instruction  could  properly  have  been  given. 

Pittsburgh,  etc.,  R.  Co.  v.  Cottman,  661, 066  (5) . 

81.  Defect  Cured  by  Other  Instructions. — An  instruction,  that  if 
plaintiff  has  proved  both  paragraphs  of  the  complaint,  the  jury 
should  find  generally  for  plalnti^,  is  not  objectionable  for  the 
omission  of  any  reference  to  a  preponderance  of  the  evidence, 
where  the  jury  was  fully  advised  on  tliat  subject  in  other  instruc- 
tions given.  Southern  R.  Co.  v.  Friedley,  192, 106  (5). 

82.  Instructions  in  an  action  against  a  street  car  company,  which 
attempted  only  to  define  certain  duties  of  those  in  charge  of 
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street  cars,  in  the  management  thereof,  for  the  breach  of  which 
there  may  be  a  liability  against  the  company,  but  not  purporting 
to  state  the  entire  law  of  the  case,  were  not  objectionable  on  the 
ground  of  Ignoring  the  question  of  contributory  n^llgence,  where 
other  instructions  were  given  which  covered  that  question,  since 
the  instructions  must  be  considered  as  a  whole. 

Mortimer  v.  Daub,  30, 36  (5). 

(C)  As  TO  Pleadings. 

83.  Answer  in  Abatement, — Sufflciencv. — Failure  to  Point  Out  Z)a- 
fect, — An  answer  in  abatement  which  appears  to  state  sufficient 
facts  will  be  deemed  on  appeal  to  be  sufficient  to  withstand  a 
demurrer,  where  appellant  fails  to  point  out  any  specific  defect 
therein. 

Moore-Mansfleld,  etc.,  Co.  v.  Marion,  etc.  Traction  Co,,  648, 551  (1), 

(D)  Presumptions. 

84.  Failure  to  Find  Fact, — A  failure  to  find  a  fact  is  a  finding 
against  the  party  having  the  burden  of  the  issues  to  which  such, 
fact  Is  relevant    Downey  v.  National  Exchange  Bank,  672, 680  (9). 

85.  The  trial  court  is  presumed  to  have  acted  advisedly  and  cor- 
rectly in  the  exclusion  o?  testimony,  where  the  record  falls  to 
show  preliminary  proof  necessary  to  make  it  competent,  or  an 
ofl'er  to  make  such  proof.  Hubbard  y,Ranie,Qll,  617  (7). 

86.  Judgment. — Burden  of  Showing  Error, — On  ai^)eal  every  pre- 
sumption is  Indulged  in  favor  of  the  correctness  of  the  judgment 
of  the  trial  court,  and  the  burden  Is  on  appellant  to  show  error, 
and  to  point  out  the  same  substantially  in  the  manner  required 
by  the  rules.  Cleveland,  etc,,  R,  Co,  v.  Beard,  105, 107  (3). 

87.  Weight  and  Sufficiency  of  Evidence,— Credibility  of  Witnesses. 
— On  appeal,  it  will  be  presumed  that  the  trial  court,  in  passins; 
on  a  moticm  for  new  trial  on  the  ground  that  the  evidence  Is  in- 
sufficient, has  considered  the  credibility  of  the  witnesses  and  hafl 
weighed  their  testimony,  and  that  in  overruling  the  motion  it  was 
satisfied  with  the  result 

Pittsburgh,  etc,  R,  Co,  v.  Cottmcn,  661, 671  (13). 

88.  Findings, — Evidence. — On  appeal  all  presumptions  will  be  ins 
dulged  in  favor  of  the  finding  of  the  trial  court,  and  if  there  ia 
any  evidence  in  the  record  to  support  the  judgment,  the  same 
must  be  upheld.  Miller  v.  Farmers  State  Bank,  5,  7  (2)* 

80.  Verdict. — Special  Findings, — Every  reasonable  presumption  wID 
be  Indulged  in  favor  of  a  general  verdict  but  nothing  will  be  pre 
sumed  in  aid  of  the  special  findings  of  the  jury. 

Ladoga  Can,  Co,  v.  Corydon  Can,  Co.,  23, 27  (2) 

90.  Verdict. — Answers  to  Interrogatories. — On  appeal  all  reasonable 
presumptions  are  indulged  in  support  of  the  general  verdict  an^ 
against  the  answers  to  Interrogatories,  and  if  the  general  verdict; 
thus  aided,  is  not  in  Irreconcilable  conflict  with  such  answers,  it 
must  stand.  Sanitary  Can  Co.  v.  McKinney,  379, 383  (3)i 

91.  Verdict. — Answers  to  Interrogatories, — Every  presumption  ifi 
indulged  in  favor  of  the  general  verdict  as  against  the  answers  to 
interrogatories,  and  It  is  only  when  the  conflict  between  them  and 
the  general  verdict  is  irreconcilable  on  any  theory,  or  on  any 
supposnble  state  of  facts  provable  under  the  issues,  that  such 
answers  will  control. 

Indianapolis  Southern  R.  Co,  v.  Emmerson,  403, 417  (14). 
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92.  Evidence, — Instructions. — IVbere  the  evidence  In  nn  action 
against  a  railroad  company  for  killing  borsee  on  its  track  is  not 
in  the  record  on  appeal,  the  court  will  presume  that  the  evidence 
of  the  killing  of  the  horses  was  without  conflict,  so  that  an  in- 
struction authorizing  a  recovery  without  requiring  a  finding  that 
the  horses  were  killed  by  a  train  will  not  be  held  erroneous. 

Micfiigwh,  etc.y  B,  Co.  v.  Farrell,  603, 608  (5). 

(E)     Vebdigt,  Answebs  to  Inteb&ogatobies,  Findings  and  Rul- 
ings ON  Motions. 

93.  Refusal  to  Direct  Verdict, — The  refusal  to  direct  a  verdict  for 
defendant  was  not  error,  where  there  was  evidence  tending  to 
support  a  verdict  for  plaintiff. 

Indianapolis  Outfitting  Co.  v.  Cheyne  Electric  Co,,  153, 156  (4) . 

94.  Verdict, — Evidence. — In  determining  the  sufficiency  of  the  evi- 
dence to  support  a  verdict,  the  court  will  not  weigh  the  evidence, 
but  will  consider  only  that  most  favorable  to  appellee. 

Vandalia  Coal  Co,  v.  Haverkamp,  397, 402  (4) . 

95.  VerdicU — Evidence. — Suifioiency. — Where  there  is  some  evi- 
dence on  each  fact  essential  to  its  support,  a  verdict  will  not  be 
set  aside  on  the  ground  of  insufficient  evidence. 

Indianapolis  Southern  R,  Co,  v.  Emmerson,  403, 418  (15) 

96.  Verdict. — Evidence, — Bufficiencv. — The  court  on  appeal  cannot 
weigh  conflicting  evidence,  and  where  there  is  some  evidence  tend- 
ing to  support  the  verdict,  although  a  strong  preponderance  seems 
to  be  in  favor  of  appellant,  the  verdict  will  not  be  disturbed  on 
the  ground  of  insufficient  evidence. 

Pittsburgh,  etc.,  R,  Co.  v.  Cottman,  661, 668  (8). 

97.  Verdict. — Evidence. — Sufflciency. — On  appeal,  In  determining 
whether  the  verdict  is  supported  by  the  evidence,  the  court  can 
consider  only  the  evidence  which  tends  to  sustain  the  verdict 
and  must  ignore  all  evidence  to  the  contrary. 

Pittsburgh,  etc.,  R.  Co.  v.  Cottman,  661, 670  (10) . 

98.  Conflicting  Evidence. — Verdict. — Conclusiveness. — ^The  verdict 
of  a  Jury  on  a  question  of  fact,  where  the  evidence  is  conflicting 
or  is  of  such  character  that  reasonable  minds  might  draw  oppo- 
site inferences  therefrom,  will  not  be  disturbed  on  api^eal. 

Espenlaub  v.  Hedderick,  139, 142  (6). 

99.  Verdict. — Answers  to  Interrogatories. — In  considering  a  motion 
for  Judgment  on  answers  to  interrogatories  notwithstanding  the 
general  verdict,  all  evidence  admissible  under  the  issues  will  be 
treated  as  actually  in  the  record,  and  the  court  will  Indulge 
every  reasonable  presumption  in  favor  of  the  general  verdict  and 
reconcile  such  answers  therewith,  if  possible  on  any  reasonable 
theory  within  the  Issuee. 

Oshorn  v.  Adams  Brick  Co.,  175, 188  (16). 

100.  Verdict. — Answers  to  Interrogatories. — ^A  general  verdict  will 
not  be  set  aside  on  appeal  on  answers  to  interrogatories  that  are 
not  in  irreconcilable  conflict  therewith. 

Lake  Shore,  etc.,  R.  Co.  v.  Myers,  59, 66  (7) . 

101.  Verdict. — Answers  to  Interrogatories. — In  determining  the 
correctness  of  the  trial  court's  ruling  on  a  motion  for  Judgment 
on  answers  to  interrogatories,  only  the  pleadings,  the  general 
verdict,  and  the  interrogatories  and  answers,  will  be  considered. 

IndianapoUe  Southern  R,  Co.  v.  Emmerson,  408, 417  (13) . 
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102.  Verdict. — Answen  to  Interrogatories. — Motion  for  Judgment 
on  Answers. — Yn  determinlnsr  whether  the  trial  court  in  oyerml- 
ing  a  motion  for  judgment  on  the  answers  to  interrogatories  not- 
withstanding the  general  verdict,  the  investigation  is  confined  to 
the  complaint,  the  interrogatories  and  the  answers  thereto,  and 
the  general  verdict 

Columbia  Creosoting  Co.  v.  Beard,  260, 262  (1). 

108.  Verdict, — Answers  to  Interrogatories. — Conclusions. — Ruling 
on  Motion  for  Judgment. — ^The  objection  that  some  of  the  findings 
included  in  the  answers  to  interrogatories  are  statements  of  con- 
clusions, and  not  facts,  does  not  affect  the  question  presented  by 
the  motion  for  Judgment  on  such  answera,  where  the  general 
verdict  Includes  a  finding  of  facts  covering  practically  the  same 
proposition.  Angola  R.,  etc.,  Co.  v.  Butz,  420, 428  (8) . 

104.  Verdict. — Anstcers  to  Interrogatories. — The  antagonism  be- 
tween the  general  verdict  and  the  answers  to  interrogatories  must 
be  apparent  on  the  face  of  the  record  and  beyond  the  possibility 
of  being  removed  by  any  evidence  within  the  issues,  before  the 
court  is  authorized  to  direct  a  Judgment  on  such  answers. 

Sanitary  Can  Co.  v.  McKinney,  370, 383  (4). 

105.  Judgment  on  Answers  to  Interrogatories. — Disposition  of  Cause. 
— ^Where,  on  appeal,  the  facts  are  complicated  and  close  questlonK 
of  law  are  involved,  and  reversible  error  is  found  in  the  action 
of  the  trial  court  in  rendering  judgment  non  obstante  veredicto^ 
a  new  trial  will  be  ordered  rather  than  Judgment  on  the  general 
verdict  Oshom  v.  Adams  Brick  Co.,  175, 189  ( 18) ,  100  ( 18) , 

106.  Ruling  on  Motion  for  Judgment  on  Answers  to  Interrogatories. 
— In  determining  questions  presented  by  an  assignment  of  errors 
in  overruling  a  motion  for  Judgment  on  the  answers  to  interroga- 
tories notwithstanding  the  general  verdict,  only  the  general  ver- 
dict, the  complaint  and  answer,  and  the  Interrogatories  and  the 
answers  thereto,  will  be  considered. 

Southern  R.  Co,  v.  Vtz,  270, 272  (1) . 

107.  Ruling  on  Motion  for  Judgment  on  Answers  to  Interrogatories. 
— Evidence. — Instructions. — Consideration. — In  considering  the 
question  presented  on  appeal  by  the  ruling  of  the  trial  court  on 
a  motion  for  Judgment  on  the  answers  to  interrogatories  notwith- 
standing the  genera]  verdict,  the  court  will  look  neither  to  the 
evidence  nor  to  the  instructions  given. 

Southern  R.  Co.  v.  Utz,  270, 275  (4) . 

108.  Answers  to  Interrogatories. — Motion  for  Judgment. — Evidence 
Not  in  Record. — Where  the  evidence  is  not  in  the  record  on  ap- 
peal, the  court  will  not  reverse  the  trial  court  for  overruling  a 
motion  for  judgment  on  the  answers  to  interrogatories  notwith- 
standing the  general  verdict,  unless  the  conflict  between  such 
answers  and  the  general  verdict  is  such  that  it  could  not  l>e 
removed  by  any  evidence  legitimately  admissible  under  the  issues^ 
and  will  presume  that  such  evidence  was  before  the  Jury. 

National  Biscuit  Co.  v.  Wilson,  630, 633  (2). 

lOSa.    Questions  Presented  for  Review.-^Mation  for  Tfew  Trial — 

Grounds. — Special  Verdict. — ^No  question  1b  raised  on  appeal  by 

the  grounds  of  a  motion  for  a  new  trial,  that  the  special  verdict 

is  not  sustained  by  sufficient  evidence,  and  is  contrary  to  law. 

Indianapolis  Southern  R.  Co.  v.  Emmerson,  403, 419  (16). 

1085.  Objection  to  Form  of  Judgment. — Presenting  Question  for  Re- 
view.—Motion  for  New  Serial.— Questions  arising  <m  the  form  of 
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a  judgment  are  not  preeented  by  a  nx>tion  for  a  new  trial,  on 
the  ground  that  the  decision  is  not  sustained  by  sufficient  evi- 
dence, except  in  cases  where  the  facts  are  specially  found  and 
an  error  in  the  finding  is  carried  into  the  judgment,  but  such 
questions  are  saved  by  objection  and  exception  made  at  the  time 
the  judgment  is  rendered,  or  by  a  motion  to  modify  or  correct. 

KreUleiny,  Ferger,  1D9, 209  (8),  210  (8). 

109.  Ruling  on  Motion  to  Modify  Judgment. — Where  a  motion  to 
modify  a  judgment  questions  the  validity  of  the  judgment,  and 
not  its  form,  the  same  is  properly  overruled. 

Cooley  v.  Kcllcy,  687,  CM  (5). 

110.  Ruling  on  Motion  for  yew  Trial — A  finding  will  not  be  re- 
versed on  alleged  error  in  overruling  the  motion  for  new  trial, 
based  on  the  ground  that  the  evidence  is  insufilcient  and  that  the 
finding  is  contrary  to  law,  and  that  the  court  failed  to  find  facts 
supi)orted  by  the  evidence,  where  there  is  not  a  total  want  of 
evidence  to  sui)port  the  findings,  and  it  is  not  shown  that  any 
nuiterial  fact,  supported  by  imdisputed  evidence,  has  been  omitted 
from  the  finding. 

Doicney  v.  National  Exchange  Bank,  672, 680  (8) . 

111.  Findings, — Evidence. — Where  there  is  some  evidence  to  sus- 
tain the  finding  of  the  trial  couit,  the  evidence  will  not  be 
weighed  on  appeal.  Holthouae  v.  Poling,  568, 572  (5) . 

112.  Findings, — Evidence. — In  the  absence  of  evidence  to  the  con- 
ti'ary,  the  court  on  apical  cannot  say  that  the  amount  of  attor- 
ney's fees  allowed  by  the  trial  court,  based  on  the  testimony  of 
a  practicing  attorney,  is  either  against  the  e^idence  or  in  conflict 
therewith.  Holtfiotuie  v.  Poling,  568,  573  ( 7 ) . 

113.  Fitidings. — Motion  for  Judgment  'Soticitlmtanding  Findingn, 
— Error  cannot  be  predicated  on  the  overruling  of  a  motion  for 
judgment  notwithstanding  the  findings  of  the  court,  where  under 
tlie  circumstances,  the  alleged  findings  amount  to  but  a  general 
one.  Cooley  v.  Kellcy,  687, 604  (4 ) . 

114.  Findings. — Motion  for  Venire  de  Xovo. — Overruling  a  motion 
for  a  v^nia-e  de  novo  is  not  error  where  the  finding  is  general, 
since  the  motion  reaches  only  matters  of  form,  and  can  oulj*  be 
sustained  when  the  finding  is  so  defective  and  uncertain  that  no 
judgment  can  be  rendered  thereon.    Cooley  y.KcUcy,(jS7,(X)'^  (3). 

115.  Record, — Findings. — Opinion  of  Trial  Court. — Where  the  rec- 
ord on  appeal  falls  to  disclose  a  request  that  the  trial  court 
render  &i)eclal  findings,  the  opinion  delivered  by  the  trial  court 
In  announcing  its  decision,  although  carried  into  the  record,  will 
be  regarded  merely  as  a  general  finding. 

Cooley  v.  Kcllcy,  687, 693  (2). 

116.  Special  Findings. — Conclusions  of  Law. — Although  a  com- 
plaint, attacked  for  the  first  time  on  api>eal.  Is  found  sufficient, 
the  question  of  whether  the  facts  provable  thereunder  have  bi*en 
so  fully  and  correctly  found  as  to  sustain  the  conclusions  and 
support  the  judgment  of  the  trial  court  must  be  determined  on 
the  exceptions  to  the  conclusions  of  law. 

Toum  of  Cicero  v.  Lake  Erie,  etc.,  R.  Co.,  298, 308  (7) . 

(F)     Harmless  Ebros. 

117.  Evidence. — ^The  erroneous  admission  of  evidence  which  in 
no  way  affected  the  result  of  the  case,  was  harmless. 

Lake  Shore,  etc.,  R.  Co.  v.  Myers,  59, 75  (16). 
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118.  Admisskm  of  Evidence, — Error,  If  any,  in  the  admission  of 
evidence  whlcli  was  not  of  a  character  to  harm  appellant,  will 
not  worl£  a  reversal.         Angola  R.,  etc.,  Co,  v.  Butz,  420, 431  (16). 

119.  Admission  of  Testimony, — Error,  tf  any,  in  the  admission  of 
testimony,  is  not  cause  for  a  reversal,  where  the  findings  and 
Judgment  of  the  trial  court  show  that  such  testimony  was  disre- 
garded. Pittsburgh,  etc.,  R.  Co.  v.  Johnson,  457, 477  (12) . 

120.  Admission  of  Evidence, — In  an  action  against  a  railroad  com- 
pany and  a  construction  company  for  the  death  of  plaintUTs 
decedent  who  was  strucic  by  a  construction  train  at  a  crossing, 
error,  if  any,  in  admitting  evidence  as  to  the  defective  condition 
of  the  crossing  could  not  have  harmed  the  defendant  construction 
company,  where,  under  the  pleadings,  it  was  not  charged  with  any 
responsibility  for  the  condition  of  such  crossing. 

Cleveland,  etc.,  R.  Co,  v.  Clark,  646, 651  (7). 

121.  Admission  of  Pleading  as  Evidence.— Where  plaintiff  offered 
in  evidence  a  special  answer,  pleaded  by  defendant  in  addition 
to  the  general  denial  and  ^)ecifically  admitting  the  facts  averred 
in  the  complaint,  the  error,  if  any,  in  its  admission  is  not  avail- 
able to  plaintiff  on  appeal.  Cooley  v.  Kelley,  687,  e&4  (6). 

122.  Exclusion  of  Evidence,— Error,  if  any,  in  the  exclusion  of  evi- 
dence, is  harmless,  where  the  record  discloses  that  substantially 
the  same  facts  were  proved  in  another  way. 

KoeJUerv.  Harmon,  315, 318  (3). 

123.  Exclusion  of  Evidence. — Afftrmance. — ^Where  it  appears  that 
the  trial  court  reached  a  correct  result  which  would  not  have 
been  affecteil  l)y  the  admission  of  evidence  which  was  excluded, 
the  error,  if  any,  is  not  cause  for  reversal. 

Griffith  V.  Felts,  268, 270  (3). 

124.  Unsupported  Finding  of  Fact. — Even  though  a  finding  of  fact 
is  wholly  unsupported  by  the  evidence,  it  is  not  cause  for  reversal, 
where  such  fact  was  wholly  Immaterial  to  the  decision  of  the 
case.  Downey  v.  National  Exchange  Bank,  672, 680  ( 10) . 

125.  Instructhns. — A  Judgment  will  not  be  reversed  for  error  in 
an  instruction,  where,  by  answers  to  interrogatories,  it  is  shown 
that  appellant  was  not  harmed. 

Angola  R.,  etc.,  Co.  y.  BuUs,  420, 431  (14). 

126.  Instructions. — Error,  if  any,  in  omitting  the  element  of  con- 
tributory negligence  from  instructions,  given  in  an  action  for 
damages  for  personal  injuries,  was  harmless,  where  it  was  not 
contended  at  the  trial  that  plaintiff  was  guilty  of  contributory 
negligence,  and  the  evidence  does  not  indicate  that  he  was  at  any 
time  at  fault.  Mortimer\.  Daub, 30, 37  (6). 

127.  Refusal  of  Instructions. — ^Reversible  error  cannot  be  predi- 
cated on  the  refusal  of  a  requested  instmctlon  that  was  fully  and 
properly  covered  by  instructions  given. 

Ohlwinc  V.  Pfaffman,  357, 362  (3), 

128.  Instructions, — Refusal. — ^The  refusal  of  requested  instructions 
is  not  reversible  error,  where  the  instructions  given  were  appli- 
cable to  the  issues  and  fully  and  fairly  stated  the  law. 

Cleveland,  etc.,  R.  Co.  v.  Nichols,  349, 355  (7). 

129.  Instructions. — Mistake  in  Use  of  Word. — Where  a  mistake  in 
the  use  of  words  in  an  instruction  is  so  obvious  that  the  Jury 
could  not  have  been  misled,  the  error  will  be  deemed  immaterial. 

Cleveland,  etc,  R.  Co.  v.  Clark,  646, 650  (3) . 
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130.  Instructions, — An  instruction  that  although  a  conunon  carrier 
of  passengers  does  not  insure  the  safety  of  Its  passengers  the  law 
will  not  tolerate  any  negligence  on  the  part  of  the  carrier, 
though  inaccurate  in  failing  to  limit  the  negligence  to  that 
charged  in  the  complaint,  is  harmless  where  the  omission  was 
covered  by  other  instructions  given. 

Southern  B.  Co.  v.  Adams,  322, 331  (10). 

131.  Instructions, — Damages. — In  an  action  on  a  fire  policy,  which 
stipulated  that  the  company  would  not  be  liable  in  the  event  of 
loss  for  an  amount  greater  than  three-fourths  of  the  actual  cash 
value  of  the  property  covered  by  the  items  of  the  policy  at  the 
time  of  the  loss,  error  in  an  instruction  which  did  not  accurately 
state  the  rule  for  the  measurement  of  damages,  was  harmless, 
where  the  damages  assessed  were  in  a  sum  less  than  the  amount 
of  the  aggregate  three-fourths  of  the  value  of  the  items,  as  shown 
by  the  evidence,  together  with  Interest  on  the  sum  that  would 
be  properly  chargeable  against  defendant. 

Northern  Assurance  Co.  v.  Carpenter,  432, 434  (1). 

132.  Amount  of  Recovery. — While  error  in  the  amount  of  recovery, 
whether  too  large  or  too  small,  is  a  statutory  cause  for  new  trial, 
appellant  cannot  avail  himself  thereof,  where  the  verdict  against 
him  was  for  $400  less  than  it  should  have  been,  as  shown  by  the 
evidence,  since  it  is  manifest  that  he  was  not  harmed  thereby. 

Croan  v.  Myers,  143, 148  (6). 

133.  OverruUnff  Demurrer  to  Answer. — Overruling  a  demurrer  to 
a  paragraph  of  answer,  even  if  erroneous,  is  harmless,  where  the 
finding  is  for  plaintiff  on  the  complaint 

Pittsburgh,  etc,  R,  Co.  v.  Johnson,  457, 4G6  (2). 

134.  Ruling  on  Demurrer. — Overruling  a  demurrer  to  an  answer 
is  harmless  where  the  facts  alleged  are  provable  under  the  gen- 
eral denial.  Campbell  v.  Maryland  Casualty  Co.,  228, 231  (2) . 

135.  Ruling  on  Demurrer. — Overruling  a  demurrer  to  a  bad  para- 
graph of  answer  is  harmless,  where  the  matters  averred  therein 
are  provable  under  the  general  denial. 

Best  on  v.  Dougan,  40, 45  (2) . 

13G.  Ruling  on  Demurrer. — Error,  if  any,  in  overruling  appellant'^ 
demurrer  to  a  paragraph  of  answer,  was  harmless,  where  the 
finding  was  in  api)ellant'8  favor. 

Ladoga  Can.  Co.  v.  Coi-ydon  Can.  Co.,  23, 28  (6). 

137.  Rulings  on  Danurrers  to  Answers  Pleading  Statute  of  Limi- 
tations.— Where  a  cause  of  action  was  barred  by  the  six  years' 
statute  of  limitations,  §204  Burns  1908,  §292  IL  S.  1881,  which 
was  pleaded,  the  action  of  the  court  in  overruling  demurrers  to 
paragraphs  of  answer  pleading  the  other  statutes  of  limitations 
was  harmless.  Siegmundv.  Tyner,  ^1,584  {^), 

138.  Misconduct  of  Counsel.— Refusal  to  Set  Aside  Submission  of 
Cause. — Where  counsel  indulged  in  improper  remarks  in  argu- 
ment, and  the  court  instructed  the  jury  to  disregard  them,  the 
refusal  of  the  court  to  set  aside  the  submission  of  the  cause  will 
not  work  a  reversal,  where  there  is  nothing  in  the  record  to 
overcome  the  presumption  that  the  instructions  were  heeded,  or 
indicating  that  appellants  were  thereby  prevented  from  having 
a  fair  trial.  Southern  R.  Co.  v.  Adams,  322, 329  (6) . 

139.  Ruling  o»  Motion  to  Dismiss. ^Where  an  action  was  brouefht 
before  a  justice  of  the  peace  to  recover  $200  for  material  fur- 
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nlshed  and  labor  performed  at  the  special  instance  and  reqneBt 
of  defendant,  and,  on  appeal  to  the  superior  court,  plaintiff  filed 
an  additional  paragraph  of  complaint  to  recover  the  same  amount 
on  the  theory  of  an  express  contract,  error  In  overruling  defend- 
ant's motion  to  dismiss  the  action,  on  the  ground  that  the  court 
had  not  Jurisdiction  of  tlie  subject-matter,  was  harmless^  where, 
after  such  ruling  the  plaintiff  dismissed  such  addlticmal  para- 
graph and  proceeded  to  trial  on  the  original  complaint 

Indianapolis  Outfitting  Co,  v.  Cheyne  Electric  Co.,  153, 154  (1). 

IX.    Detebmination  and  DisPosmoN  of  Gausel 

(A)  Decisions  in  General. 

140.  Exceptions  to  Conclusions  of  Law, — Admissions, — ^An  excep- 
tion to  the  conclusions  of  law  concedes,  for  the  purpose  of  the 
exception,  that  the  facts  are  fully  and  correctly  found. 

State,  ex  rel,,  v.  Jackson^  254, 2G0  (9) . 

141.  Error  in  Form  of  Judgment. — Disposition  of  Cause. — In  an 
action  on  a  Judgment  with  relief  and  without  exemption,  error 
in  rendering  Judgment  with  benefit  of  exemption  and,  without  re^ 
lief,  will  not  operate  as  a  cause  for  reversal  on  appeal,  but  the 
judgment  will  be  ordered  ctured  by  a  modification. 

Kreitlem  v.  Ferger,  199, 211  (9). 

142.  Theory  of  Action. — Where  the  assignee  of  a  contract,  grant- 
ing the  right  to  maintain  a  gas  main  on  the  right  of  way  of  a 
railroad  company,  sued  to  enjoin  the  company  from  removing 
such  nwiln,  and*  the  company  defended  on  the  theory  that  the  con- 
tract was  not  assignable  and  that  plaintiff  obtained  no  rights  by 
virtue  of  such  assignment,  it  will  be  held  to  such  theory  on 
api^eal,  and  cannot  adopt  the  theory  that  plaintiff  has  no  rights 
because  the  evidence  falls  to  show  that  the  stipulated  rental 
was  paid.  Lake  Erie,  etc.,  R.  Co,  v.  Marott,  332, 341  (G). 

(B)  Affirm  A  NCE. 

143.  Where  there  is  ample  evidence  to  support  the  verdict,  and  no 
prejudicial  error  is  shown  by  the  record,  the  judgment  must  be 
aflirmed.  Barton  v.  Barton,  537, 542  (6) . 

144.  A  Judgment  will  be  aflSrmed,  where  it  appears  that  the  case 
was  fully  and  fairly  presented  to  the  Jury  and  that  substantial 
justice  has  been  accomplished.  Heston\.Dougan,4Q, ^2  {,12). 

145.  Burd4*n  of  Choiring  Error, — Appellant  must  show  prejudicial 
error,  to  obtain  relief  on  api)eal,  since  a  judgment  will  be  af- 
firmed where  the  only  errors  disclosed  by  the  record  were  harm- 
less. Lake  Shore,  etc.,  R.  Co.  v.  Myers,  59, 74  (15). 

146.  Harmle,9s  Error. — A  Judgment  will  not  be  reversed  on  account 
of  an  error  wliich  did  not  prejudice  the  substantial  rights  of  the 
party  complaining. 

ItidianiipoliJi  Outfitting  Co.  v.  CJieyne  Electric  Co.,  153, 155  (2). 

147.  Verdict. — Evidence. — The  fact  that  the  evidence  may  be  weak, 
or  un.satlsfactory.  will  not  authorize  a  reversal,  if  there  is  some 
evidence  to  8upix>rt  the  verdict  in  every  material  respect. 

Vandalia  Coal  Co.  v.  Haverkamp,  2SJR,  402  (5) . 

(C)  Reversal. 

14S.  Error  Warranting  Reversal. — ^A  judgment  will  be  reversed 
for  error  only  when  it  is  shown  to  have  been  prejudicial  to  the 
complaining  party.  Croan  v.  Myers,  143, 148  (7). 
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149.  Scope, — On  reversing  a  Judgment  and  ordering  further  pro- 
ceedings, the  court  will  not  anticipate  and  decide  questiona  not 
presented  by  the  record,  and  wliich  may  never  arise. 

Southern  R,  Co.  v.  Tinon  of  French  Lick,  447, 456  (13) . 

APPELLATE  COUBT^ 

See  CouBTs  1,  3. 

APPLICATION— 

Conditions  in,  see  Bonds  2. 

APPROPRIATION— 

Of  railroad  proi)erty  for  Str^t,  see  Injunction  4-0. 
Subsequent,  for  street,  see  Eminent  Domain  2-4. 

ARGUMENT  OP  COUNSEL— 

Objections  to,  should  be  directed  to  the  objectioiinble  part  and  not 
to  the  whole  statement,  see  Tbial  a 

ARREST  OF  JUGMENT— 

Complaint  sufficient  on  motion  In.  see  Pleading  10. 

ASSIGNMENT  OF  ERRORS— 

See  Appeal  30-36. 

ASSUMPTION— 

The  court  on  appeal  has  no  right  to  assume  that  a  trial  court  will 
consider  question;  not  presented  by  the  pleadings  then  ou  file,  see 
Appeal  3. 

ASSUMPTION  OF  RISK — 

See  Masteb  and  Servant  11,  34-42. 

AUTHORITY— 

Of  agent,  see  Principal  and  Agent  iS-14. 

BANKRUPTCY— 

Certificate  of  discharge  in,  see  Evidence  13. 
Defense  of  discharge  in,  see  Judgment  0. 

1.  Provahlc  Debts. — Judgment. — A  Judgment  la  a  provable  debt 
under  §63a  (1)  of  the  bankruptcy  act  of  1808  ns  amended  in 
1903.     (1  Fed.  Stat  Annot.  079.) 

Kreitlein  v.  Forger,  199, 205  (3) . 

2.  T)ischarge. — Dehts  Affected, — ^ITndcr  the  provisions  of  the  bank- 
ruptcy act  of  1898,  as  amended  In  1903,  a  discharge  in  bankruptcy 
does  not  operate  as  a  discharge  of  all  the  debts  of  the  bankrupt, 
but  releases  him  from  all  provable  debts,  except  as  tlierein  other- 
wise sijeclally  provided.  Kreitlein  y,  Ferger,  190,  204  (2). 

3.  Dehts  Discharged. — Notice. — Under  the  bankruptcy  act  of  1898, 
as  amended  in  1908,  providing  that  debts  not  duly  scheduled  in 
time  for  proof  and  allowance,  with  the  name  of  the  creditor,  if 
Imown  to  the  bankrupt,  are  not  affected  by  a  disdiarge  in  bank- 
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ruptcy,  unless  the  creditor  had  actual  knowledge  of  the  proceed- 
ing in  bankruptcy,  and  providing  that,  in  his  list  of  creditors, 
the  bankrupt  shall  show  the  residence  of  each  creditor,  if  known, 
a  debt  was  not  discharged  by  a  bankruptcy  proceeding,  where  the 
schedule  of  the  debt  gave  only  the  initial,  instead  of  the  full 
Christian  name,  of  the  creditor,  and  gave  his  residence  as  Indian- 
apolis, without  any  street  or  number,  and  such  creditor  received 
no  actual  notice  of  the  proceedings. 

Kreiileiny,  Ferger,  199, 206  (4),  206  (4). 

BANKS  AND  BANKING— 

1.  Deposit  of  Check, — Character  of  DepoHU — Duty  to  Depositor. — 
Where  the  transaction  of  depositing  a  check  amounts  to  a  sale 
thereof  to  the  bank,  a  bank  to  which  it  is  subsequently  passed 
for  collection  is  not  the  agent  of  such  depositor  and  owes  no  duty 
in  respect  to  its  collection. 

Downey  v.  National  Exchaaige  Bank,  672, 679  (6) . 

2.  Deposit  of  Check. — Return  of  Check  to  Depositor. — Effect. — 
Where  a  check  which  has  been  deposited  as  cash  and  sent  out 
for  collection  is  returned  to  the  bank  in  which  it  was  deposited, 
and  i8  by  such  bank  charged  to  the  account  of  the  depositor,  and 
is  turned  over  to  him  and  accepted  by  him,  the  transaction 
amounts  to  a  resale  of  the  check  to  such  depositor. 

Downey  v.  National  Exchange  Bank,  672, 680  (7) . 

8.  Deposit  of  Check. — Character  of  Deposit, — Presumption. — 
Where  a  check,  bearing  an  Indorsement  not  Indicating  that  it 
was  indorsed  for  collection.  Is  passed  to  the  credit  of  the  de- 
positor as  cash,  and  nothing  further  appears,  the  presumption 
arises  that  the  transaction  constitutes  a  sale  of  the  check  to  the 
bank,  but  such  presumption  may  be  rebutted  by  facts  or  circum- 
stances showing  a  contrary  Intention. 

Downey  v.  National  Exchange  Bank,  672, 678  (5). 

4.  Deposit  of  Check. — Deposit  as  Cash, — ^Where  there  is  a  definite 
agreement  that  a  check  is  dei)osited  as  cash,  the  title  passes  to 
the  bank  and  it  has  a  right  to  control  Its  collection  and  receive 
the  proceeds.        Dowfiey  v.  National  Exchange  Bank,  672, 677  (4) . 

5.  Deposit  of  Check  for  Collection. — Agency. — Where  a  check  Is  In- 
dorsed for  collection,  or  where  there  Is  a  definite  understanding 
that  such  is  the  purpose  of  the  parties,  or  where  the  memoran- 
dum of  deposit  shows  that  it  is  deposited  as  a  check.  It  remains 
the  property  of  tlie  deix)sitor  and  the  bank  holds  it  as  his  agent 
for  collection-       Downey  v.  National  Exchange  Bank,  672, 677  (3) . 

6.  Deposit  of  Check. — Character  of  Deposit. — ^The  question  of 
whether  a  check  deposited  by  the  payee  In  a  bank  other  than  the 
one  on  which  it  Is  drawn  amounts  to  a  sale  of  the  check,  or 
merely  ccMistitutes  a  deixwit  of  same  for  collection,  must  be  deter- 
mined from  the  facts  and  draimstances  attending  the  transaction. 

Downey  v.  National  Exchange  Bank,  672>  677  (2)- 

7.  Deposit  of  Checjp  for  Collection, — Agency. — Liability. — ^Where  a 
check  is  deposited  with  a  bank  for  collection,  a  privity  of  con- 
tract exists  between  the  depositor  and  each  bank  through  which 
the  check  passes,  whereby  a  duty  is  Imposed  to  use  reasonable 
care  and  diligence  in  its  collectlcm  and  renders  that  bank,  whose 
negligence  or  misconduct  results  In  tlie  loss  of  tlie  debt,  liable  to 
the  depositor        Downey  v.  National  Exchange  Bank,  672, 676  ( 1) . 
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BILL  OF  EXCEPnONB— 

See  ExcEFTioNB^  Bill  of. 

BELL  OF  PARTICULARS— 

See  Contracts  7;  Pleading  17. 

BILLS  AND  NOTES— 

See  Principal  and  Agent  2,  13,  14. 

1.  Action. — Defenses, — Where  a  husband  upon  lending  money  took 
II  note  payable  to  his  wife,  the  wife's  delivery  of  the  note  to 
defendant  after  the  death  of  the  husband,  pursuant  to  the  hus- 
band's request,  is  no  defense  to  an  action  thereon,  in  the  absence 
of  averments  showing  a  gift,  or  that  it  was  delivered  pursuant 
to  an  agreement  based  on  a  sufficient  consideration. 

Croanv,  Myers,  143, 146  (3). 

2.  Action, — Answer. — Suificiency. — In  an  action  on  an  ordinary 
promissory  note,  appearing  on  its  face  to  be  complete,  an  an- 
swer admitting  its  execution  but  alleging  that  an  oral  agree- 
ment was  made  at  the  time,  whereby  the  note  was  not  to  be 
I)aid  in  the  event  an  enterprise,  in  furtherance  of  which  it  was 
executed,  should  terminate  unsuccessfully,  and  that  such  enter- 
prise had  failed,  is  insufficient  in  the  absence  of  a  showing  that 
fraud  or  mistake  entered  into  the  transaction. 

Croan  v.  Myers,  143, 144  ( 1 ) . 

3.  Note  Executed  hy  Agent. — ExHdence. — In  an  action  on  a  prom- 
issory note  to  which  defendant's  name  had  been  signed  by  his 
son,  where  there  was  evidence  that  defendant  had  given  his  son 
general  authority  to  use  his  name  on  notes,  the  introduction  of 
the  note  in  evidence  was  not  erroneous. 

Miller  v.  Farmers  State  Bank,  5, 11  (C). 

4.  Note  Payable  to  Wife  for  Money  Loaned  by  Husband. — Consid- 
eration.— Premimpiions. — Where  a  husband  upon  lending  his 
money,  took  a  note  payable  to  his  wife,  it  will  be  presumed,  in 
the  absence  of  any  averment  to  the  contrary,  that  the  note  was 
so  made  on  a  sufficient  consideration. 

Croanv.  Myers,  143, 147  (4). 

BOARD  OF  COM>nSSIONERS— 

Is  a  perpetual  boily  not  affected  by  changes  in  its  membership,  see 
Limitation  of  Actions  7. 

BONDS— 

Sureties  on,  must  be  named  and  approved  by  the  court  during  the 
term  at  which  the  final  judgment  is  rendered,  see  Appeal  17. 

1.  Fidelity  Bonds, — Liability, — Estoppel, — Failure  to  Return  Pre- 
mium. — A  surety  company  Is  not  estoi;ped,  by  failure  to  return 
premium,  from  setting  up  the  defense  of  forfeiture  of  a  bond 
securing  an  employer  against  embezzlement  by  his  sales  man- 
ager, occasioned  by  the  employer's  breach  of  conditions  binding 
him  to  require  such  manager  to  funiish  daily  reiM>rts,  monthly 
statements,  etc.,  where  the  bond  was  valid  and  in  force  when 
issued. 

Marion,  etc.  Bed  Co.  v.  Empire  State  Surety  Co,,  480,  484  (2) . 

2.  Fidelity  Bonds, — Conditions  in  Application. — Breach. — Effect, — 
Where  a  bond  to  secure  an  employer  against  embezzlem^it  by  a 
sales  manager,  was  issued  by  a  surety  company  on  such  employ- 
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er*8  representation  in  the  application  that  daily  rexx)rts  and 
monthly  statements  would  be  required  of  such  manager,  and 
that  a  representative  would  check  up  his  accounts,  such  repre- 
Hcntatlons  were  conditions  precedent,  a  breach  of  which  would 
prevent  a  recovery  on  the  bond,  in  the  absence  of  a  waiver  there- 
of by  the  surety. 

Marion,  etc.,  Bed  Co.  v.  Empire  State  Surety  Co.,  480, 484  (1). 

3.  Fidelity  Bonds. — Breach  of  Conditions. — Forfeiture. — Waiver. — 
The  right  of  a  surety  company  to  declare  the  forfeiture  of  a  bond, 
executed  to  secure  an  employer  against  embezzlement  by  bis  em- 
l)loye,  because  of  the  employer's  breach  of  conditions  binding  him 
to  require  the  employe  to  furnish  dally  reports,  monthly  state- 
ments, etc.,  is  not  waived  by  the  company's  i^uest  for  the 
prosecution  of  the  defaulting  employe,  in  the  absence  of  a  show- 
ing that  it  knew  of  such  breaches  by  the  employer  prior  to  the 
time  of  requesting  the  prosecution  of  such  employe. 

Mariot^  etc.,  Bed  Co.  v.  Empire  State  Surety  Co.,  480, 487  (3) . 

BREACH— 

See  Bonds  2. 

Of  contract,  see  Damages  1;  Municipal  Corporations  21,  22; 
Wills  1. 

Of  contract  to  bequeath  or  devise,  see  Limitation  of  Actions  2,  3, 

Negligence  arises  on  the,  of  a  legal  duty  to  use  care,  see  Negli- 
gence 5. 

Of  warranty,  see  Contbacts  15. 

BRIEF&— 

See  Appeal  32,  33,  37-46. 

BURDEN  OP  PROOF — 

See  Deeds  4 ;  Mortgages  ;  Railroads  1 ;  TbiAL  19. 

One  who  alleges  and  relies  on  concealment  to  avoid  the  statute  of 
limitations  has  the  burden  of  proving  same,  see  Limitation  of 
Actions  4. 

BY-LAWS — 

See  Insurance  11-13,  18. 

CARRIERS— 

1.  Passengers. — Contract  Relation, — ^The  law  implies  a  contract 
between  passenger  and  carrier,  that  the  latter  shall  carry  the 
passenger  safely,  so  far  as  human  foresight,  reasonably  exer- 
cised, can  guard  against  disaster. 

Indianapolis  Southern  R.  Co.  v.  Enmierson,  403, 409  (1). 

2.  Duij/. — Injury  to  Passengers. — Liahility. — A  carrier  Is  required 
to  exercise  the  highest  degree  of  care  to  secure  the  safety  of 
I)as8engers,  and  is  responsible  for  the  slightest  neglect  which  is  the 
proximate  cause  of  injury  to  a  passenger  who  is  himself  without 
fault  Indiana4[>oli8  Southern  R.  Co.  v.  Emmerson,  403, 409  (2) . 

3.  Injury  to  Passengers, — Derailment  of  Train. — Particular  De- 
fects.— Proof. — Where  a  passenger,  in  an  action  for  injuries 
caused  by  the  derailment  of  a  train,  alleged  a  number  <^  defects 
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as  cause  for  the  derailment*  proof  that  the  derailment  was  occa- 
sioned by  any  one  or  more  of  the  causes  alleged  would  warrant 
a  finding  for  plaintiff.        Southern  R.  Co.  v.  Adams,  322, 328  (4) . 

4.  Injury  to  Passengers, — Derailment  of  Train, — Instructions, — 
Refusal, — Where,  in  a  passenger's  action  for  injuries  caused  by 
the  derailment  of  a  train,  plaintiff  alleged  that  the  derailment 
was  causefl  by  defective  axles,  defective  tracks  and  excessive 
speed,  a  requested  instruction  that  to  be  entitled  to  recover  the 
plaintiff  must  prove  that  the  derailment  was  the  result  of  the 
three  causes  combined  was  properly  refused. 

Southern  R.  Co,  v.  Adams,  S22, 330  (8) . 

5.  Injury  to  Passengers, — Derailment  of  Train — Complaint. — Alle- 
gation of  Particular  Defects, — Proof, — Where  the  complaint,  in  a 
passenger's  action  for  Injuries  caused  by  the  derailment  of  a 
train,  alleges  the  particular  defects  that  caused  the  derailment, 
the  carrier  Is  relieved  from  the  burden  of  disproving  or  meeting 
any  other  negligence  in  regard  to  the  derailment  than  that  al- 
leged, nor  can  the  plaintiff  prove  any  other  causes  than  those 
alleged.  Southern  R.  Co,  v.  Adams,  322, 327  (2). 

6.  Injury  to  Passengers, — Derailment  of  Train. — Negligence, — Pre- 
sumptions.— In  a  passenger's  action  for  injuries  caused  by  the 
derailment  of  a  train,  proof  of  the  relation  of  carrier  and  passen- 
ger, and  a  derailment  resulting  in  injury  to  the  passenger,  creates 
a  presumption  of  negligence  on  the  part  of  the  carrier,  entitling 
plaintiff  to  recover,  unless  it  is  removed  by  evidence,  and  plain- 
tiff is  not  deprived  of  such  presumption  by  the  fact  that  he  has 
alleged  specific  acts  of  negligence  as  causing  the  derailment. 

Southern  R,  Co.  v.  Adams,  d22, 330  (7). 

7.  Injury  to  Passengers. — Negligence. — DeraUment  of  Train, — Res 
Ipsa  Loquitur. — Complaint. — Where  the  complaint,  in  an  action 
against  a  railroad  company  for  personal  injuries,  clearly  shows 
that  the  relation  of  carrier  and  passenger  existed,  and  that  the 
plaintiff  was  injured  by  the  derailment  of  the  train,  the  rule  of 
res  ipsa  loquitur  applies,  notwithstanding  several  causes  are 
alleged  to  have  produced  the  derailment 

Southern  R.  Co.  v.  Ada^ns,  322, 326  (1) . 

S.  Injury  to  Passengers. — Verdict. — Answers  to  Interrogatories, — 
Construction. — in  an  action  by  a  railway  mall  cleric  for  personal 
injuries  sustained  while  transferring  mall  from  one  of  defend- 
ant's trains  to  another,  affirmative  answers  to  interrogatories 
I)roi:K>unded  to  the  Jury  asking  whether  the  fact  that  plaintiff 
was  a  railway  mail  clerk  was  sole  reason  for  plaintiff  being  on 
the  train  and  on  the  platform,  and  answers  to  other  questions 
showing  that  he  had  paid  nothing  to  ride,  are  not  equivalent  to 
a  finding  that  plaintiff  was  not  a  passenger. 

Southern  R.  Co.  v.  Utz,  270, 275  (5). 

0.  Injury  to  Passengers. — Evidence. — Admissibility. — Contributory 
Negligence. — In  a  passenger's  action  for  injuries  in  being  thrown 
from  a  train  by  the  sudden  jerking  of  the  train  while  plaintiff 
was  standing  near  the  door  preparatory  to  alighting  at  a  station, 
evidence  in  relation  to  plaintiff's  experience  In  riding  on  trains, 
and  her  Infonnatlon  as  to  the  length  of  time  the  train  sto|>ped 
at  the  station,  was  admissible  as  affecting  the  question  of 
whether  she  was  guilty  of  negligence  contributing  to  her  injury. 
Indianapolis  Southern  R.  Co,  v.  Emmerson,  403, 419  (17). 
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10.  Injury  to  Passengers. — "Negligence^ — Instructions, — ^An  instruo- 
tlon,  In  a  passenger's  action  for  injuries,  that  if  defendant  was 
guilty  of  other  negligence  than  that  charged,  there  can  be  no 
recovery,  was  properly  refused,  since  its  effect  was  that,  even 
though  defendant  was  guilty  of  the  negligence  charged,  and  it 
was  the  proximate  cause  of  the  injury,  plaintiff  could  not  recover 
if  the  Jury  found  that  defendant  was  also  guilty  of  other  negli- 
gence. Indianapolis  Southern  R,  Co,  v.  Emmerson^  403, 415  (8) . 

11.  Injury  to  Passengers. — Presumption  of  Negligence. — Instruc- 
tions.— In  a  passenger*8  action  for  Injuries,  an  instruction  that  if 
a  carrier  provides  perfect  machinery,  cars  and  roadl>ed,  and  the 
servants  in  charge  of  same  are  negligent,  there  is  a  breach  of 
duty,  and  a  presumption  of  negligence  arises  in  favor  of  the  pas- 
senger injured  without  fault  by  the  negligent  operation  of  the 
train,  the  same  as  it  would  in  case  the  injury  flowed  from  defect- 
ive track,  cars,  or  machinery,  is  not  open  to  the  objection  that  it 
tells  the  jury  that  defendant's  negligence  will  be  presumed  from 
the  Injury  regardless  of  the  circumstances  under  which  it  was 
received.      Indianapolis  Southern  R.  Co.  v.  Emmerson,  403, 413  (6) . 

12.  Injury  to  Passengers, — Presumption  of  Negligence. — Instnic- 
tions. — Reference  to  Complaint. — An  instruction,  In  a  passenger's 
action  for  personal  Injuries  from  being  thrown  from  a  train,  that 
if,  plaintiff  has  proved  by  a  fair  preponderance  of  the  evidence 
that  she  was  a  passenger  on  defendant's  train,  "and  that  she  was 
jerked  or  thrown  therefrom  and  injured  as  charged  in  her  com- 
plaint, without  any  fault  on  her  part,"  such  facts  would  raise  a 
presumption  of  negligence  on  the  part  of  defendant,  and  that 
defendant  would  have  the  burden  of  proving  that  the  Injury  could 
not  have  been  avoided  by  the  highest  practical  care  and  diligence. 
In  order  to  rebut  such  presumption,  did  not  tell  the  jury  that 
proof  of  the  Injury  alone  would  create  a  presumption  of  negli- 
gence, but  stated  as  an  express  condition  that  the  injury  must  be 
shown  to  have  occurred  in  the  manner  charged  In  the  complaint, 
and  without  fault  on  plaintiff's  part,  and  therefore  was  not  erro- 
neous. Indianapolis  Southern  R.  Co,  v.  Emm^rson^  403, 411  (5). 

13.  Injury  to  Passengers. — Complaint. — Sufficiency. — ^Where  the 
complaint,  in  an  action  for  Injury  to  a  passenger  by  the  derail- 
ment of  a  train,  chai-ged  negligence  in  three  respects,  namely, 
defective  track,  defective  axles  and  excessive  speed,  and  further 
alleged  that  thereby  and  on  account  of  the  negligent  and  careless 
manner  in  which  the  train  was  run  and  managed,  it  was  derailed 
and  plaintiff  was  thereby  injured,  sufficiently  charged  that  th<* 
derailment  was  caused  by  the  negligence  of  defendant  and  that 
such  negligence  was  the  proximate  cause  of  the  injury. 

Southern  R.  Co,  v,  Adams,  322, 328  (3) . 

14.  Injury  to  Passengers. — Complaint, — In  a  passenger's  action  for 
injuries  caused  by  being  thrown  from  a  train  while  standing  near 
the  door  of  the  car  preparatory  to  alighting,  a  complaint  alleging 
that  after  defendant's  agents  had  called  the  station,  and  at  a 
time  when,  according  to  usage  and  custom,  passengers  were  mak- 
ing preparation  to  leave  the  train  at  said  station,  defendant's 
agents,  well  knowing  such  custom  and  that  passengers  were  pre- 
paring to  leave  the  train,  and  that  they  were  likely  to  be  standing 
in  the  aisles,  "negligently,  unnecessarily  and  suddenly  increased 
the  speed  of  said  train  and  unnecessarily  and  negligently  Jerked 
said  coach,"  etc.,  whereby  plaintiff  was  thrown  and  injured,  suffi- 
ciently charges  negligence  so  as  to  withstand  a  demurrer,  In  the 
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absence  of  specific  averments  that  overcome  the  effect  of  those 
constituting  such  charge. 

Indianapolis  Southern  R.  Co,  v.  Emmerswi^  403, 410  (4) . 

15.  Injury  to  Passengers. — Railway  Mail  Clerk, — Complaint. — Ver- 
dicU — Ansxoers  to  Interrogatories, — In  an  action  by  a  railway 
mall  clerk  for  injuries  sustained  while  transferring  mail  from  one 
of  defendant's  trains  to  another,  the  averments  in  the  complaint 
that  plaintiff  was  being  carried  on  defendant's  train  in  the  char- 
acter of  a  postal  clerk  in  the  service  of  the  United  States,  In 
charge  of  United  States  mail,  under  a  contract  between  defend- 
ant and  the  United  States,  were  sufficient,  under  §4000  R.  S.  U.  S. 
making  it  the  duty  of  railroad  companies  carrying  mall  to  carry 
without  extra  charge  the  person  in  charge  thereof,  to  show  the 
relation  of  passenger  and  carrier,  so  that  a  general  verdict  for 
plaintiff  was  equivalent  to  a  finding  that  he  was  a  passenger  at 
the  time  of  his  injury  and  answers  to  interrogatories,  showing 
that  plaintiff  was  on  the  train  solely  because  of  his  position  as  a 
ralTway  mail  clerk,  are  consistent,  rather  than  inconsistent,  with 
such  verdict  Bouthem  R.  Co.  v.  Utz,  270,  277  (7) . 

36.  Injury  to  Passengers. — Contributory  Negligence. — Children. — 
Instructions. — ^W^'here,  in  a  passenger's  action  defended  on  the 
ground  that  plaintiff  contributed  to  her  injury  by  leaving  her  seat 
before  the  train  had  stopped,  there  was  evidence  that  plaintiff 
was  sixteen  years  of  age  and  had  comparatively  no  experience  in 
riding  on  trains,  that  the  brakeman  had  twice  announced  the 
station,  that  the  train  had  slowed  down,  and  that  plaintiff,  be- 
lieving that  it  was  nearing  the  station,  and  with  information  that 
it  stopped  but  a  few  seconds,  left  her  seat  and  walked  to  the  door 
through  which  the  brakeman  had  passed  when,  by  a  sudden  jerk 
of  the  train,  she  was  thrown  and  injured,  an  instruction  that 
recovery  could  not  be  defeated  on  the  ground  of  contributory  neg- 
ligence, if  considering  her  age  and  experience  and  all  the  sur- 
rounding circumstances,  plaintiff  acted  as  a  reasonably  prudent 
l)erson,  similarly  situated,  would  have  acted,  was  proper  and 
applicable  to  the  evidence. 

Indianapolis  Soutficrn  R.  Co.  v.  Emmerson,  403, 413  (7) . 

CASES— 

OVEBBULED ! 

Price  V.  Huddleston  (1005),  30  Tnd.  App.  450,  see  Penn,  etc.,  Piatt 
Class  Co.  V.  Poling,  402,  494  (2). 

South  Bend,  etc..  Plow  Co.  v.  CiHfiuc  (1005).  35  Ind.  App.  373,  fco  7. 
F.  Force  Handle  Co.  v.  Hiscy,  235,  242  (3). 

Ywnthis  v.  Kemp  (1007),  40  Ind.  App.  649,  see  Penn,  etc.,  Plate 
Glass  Co.  V.  Poling,  402,  494  (2). 

CESTUI  QUE  TRUST — 

See  Tbusts  10, 11. 

CHATTEL  MORTGAGES— 

1.  Location  of  Property. — Residence  of  Mortgagor. — The  presence 
of  chattels  In  a  county  other  than  that  of  the  residence  of  the 
mortgagor  does  not  warrant  the  assumption  that  the  mortgagor 
resides  In  such  county.      Fifey.  Ohio  Investment  Co.,  108, 113  (6). 

2.  Record. — Failure  to  Record  in  County  Where  Mortgagor  Re- 
sides.—Ejfect.— -The  failure  of  the  mortgagee  of  chattels  to  record 
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the  mortgage  in  the  county  where  the  mortgagor  resided  at  the 
time  of  its  execution,  as  required  by  §7472  Bums  1906,  Acts  1887 
p.  240,  renders  such  mortgage  void  as  against  the  right  of  posses- 
sion of  one  holding  by  virtue  of  a  prior  valid  mortgage. 

Fife  v.  Ohio  Investment  Co.,  106, 112  (3),  113  (3). 

3.  Removal  of  Property. — Consent  of  Mortgagee. — Effect. — ^The  re- 
moval of  mortgaged  chattels  to  another  county  without  the  con- 
sent of  the  mortgagee,  does  not  invalidate  the  mortgage,  since 
§2289  Bums  1906,  Acts  1905  p.  564,  §406,  making  it  a  penal  offense 
to  remove  mortgaged  property  from  the  county  in  which  the  mort- 
gagor resides  without  the  written  consent  of  the  mortgagee,  in  so 
far  as  it  relates  to  the  i)ersonal  rights  of  the  parties,  is  for  the 
protection  of  the  mortgagee,  but  does  not  affect  the  validity  of 
the  mortgage.  Fife  v.  Ohio  Investment  Co.,  108, 113  (5). 

4.  Priority. — Estoppel. — ^Where  the  mortgagor  of  chattels  removed 
the  goods  to  another  county  without  the  consent  of  the  mortgagee, 
the  mere  fact  that  the  mortgagee  acquiesced  in  the  keeping  of  the 
goods  in  the  county  to  which  they  had  been  removed,  and  made 
collections  from  the  mortgagor  while  the  property  was  in  sudi 
county,  and,  on  failure  of  the  mortgagor  to  make  a  payment,  sug- 
gested that  he  l)orrow  the  money  to  make  such  payment,  and 
received  part  of  the  money  which  the  mortgagor  l)orrowed,  does 
not  estop  the  mortgagee  from  questioning  the  validity  of  a  second 
mortgage  executed  for  the  money  borrowed  pursuant  to  such  sug- 
gestion and  recorded  in  the  county  to  which  the  property  had 
been  removed.  Fife  v.  Ohio  Investment  Co.,  108,  111  (1). 

5.  Application  of  Proceeds  of  Second  Mortgage  to  Payment  of  Debt 
Secured  hy  First  Mortgage. — Subrogation. — Where  the  mortgagor 
of  chattels  removed  the  goods  to  another  county  without  the  con- 
sent of  the  mortgagee,  and  the  mortgagee  thereafter  acquiesced 
in  such  removal  and  the  keeping  of  the  property  In  the  county  to 
which  it  had  been  removed,  and,  on  failure  of  the  mortgagor  to 
uuike  a  payment,  suggested  that  he  borrow  the  money  to 
make  such  payment,  and  the  mortgagor  thereupon  borrowed  $84 
for  which  he  executed  a  mortgage  on  the  goods  in  the  county  to 
which  they  had  been  removed,  and  applied  $33  of  such  borrowed 
money  to  the  payment  of  the  first  debt,  leaving  $80  remaining 
unpaid,  of  which  the  sum  of  $51.90  was  still  nupaid  when  the 
holder  of  the  second  mortgage  brought  suit  to  recover  the  mort- 
gaged property,  such  facts  were  insufficient  to  entitle  the  second 
mortgagee  to  subrogation  under  the  first  mortgage. 

Fife  V.  Ohio  Investment  Co^  108,  111  (2). 

CHECKS— 

Deposit  of,  see  Banks  and  Banking  1-7. 

CHILD — 

See  Cabbiiss  16 ;  Railroads  42. 

Injury  to,  see  Railroads  46. 

Verdict  awarding  plaintiff  $3,000  for  the  death  of  his  son,  seven 
and  one-half  years  old,  is  not  excessive,  see  Death  1. 

Cannot  recover  damages  for  injuries  for  loss  of  time,  loss  of  wages, 
or  decreased  earning  power  during  minority,  since  his  wages 
during  said  time  belong  to  his  parents,  see  Infants  3. 
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OOLLATERAIi  ATTACK— 

An  order  of  dismlssul,  even  if  erroneous,  is  not  subject  to,  see  Dis- 
missal 1. 

Judgment  of  a  probate  court  of  another  state,  cannot  be  collaterally 
questioned  in  this  State,  unless  want  of  Jurisdiction  appears  on 
the  face  of  the  pleadings,  see  Judgment  9. 

COMMON  LAW— 

Of  other  states,  see  Evidence  7. 

Rule  at,  as  to  dismissal  of  actions  not  applicable  in  this  State,  see 
Dismissal  5. 

The  right  to  return  a  warranted  article  and  rescind  the  contract 
does  not  exist  at,  see  Sales  4. 

COMPLAINT— 

See  Pleadinq  6-20. 

CONCLUSION— 

Of  law,  see  Tmal  24,  27,  2a 

CONFIDENTIAL  RELATIONS— 

Of  physician  and  patient,  see  Trial  18. 

CONSIDERATION— 

See  CoNTBACTS  5,  9, 10 ;  Deeds  3 ;  Principal  and  Surety  1. 

It  is  not  necessary  under  the  statute  of  frauds  that  the  memoran- 
dum of  a  contract  of  sale  should  state  the,  see  Frauds,  Statute 
OP  1. 

CONSTRUCTION— 

See  Pleading  5. 

Of  complaint,  see  Master  and  Servant  2. 

Of  contracts,  see  Contracts  13,  14,  17;  Insurance  7. 

Of  constitution,  by-laws  and  other  writings  of  fraternal  order,  st^e 
Insurance  12. 

CONTRACTS — 

See  Frauds,  Statute  of  1,  2 ;  Municipal  Corporations  19-23. 

Act  involving  violation  of,  see  Injunction  7. 

Breach  of,  see  Damages  1 ;  Sales  1,  3. 

Breach  of,  to  bequeath  or  devise,  see  Limitation  of  Actions  2,  3. 

Construction  of  insurance,  see  Insurance  7. 

Enforceable,  see  Specific  Performance  1,  2. 

Parol,  of  insurance  are  valid  and  enforceable,  see  Insurance  1. 

To  bequeath  or  devise,  see  Wills  1,  2. 

The  law  implies  a,  between  i>assenger  and  carrier,  see  Carriers  1. 

1.  Elements, — Meeting  of  Minds, — To  constitute  a  contract,  there 
must  be  a  meeting  of  the  minds  of  the  parties  on  one  and  the 
same  thing.  Miller  y.  8?uirp,  11, 16  (2) . 
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CONTRACTS— Continued. 

2.  Contract  Partly  in  Writing. — Parol  Contract.— X  contract  that  is 
partly  in  writing  and  partly  in  parol  will  be  treated  as  a  parol 
contract  Brotherhood^  etc.,  v.  Corder,  214, 218  (4) . 

3.  Acceptance. — Scope, — ^Tbe  acceptance  of  a  proposal,  to  ctmstl- 
tute  a  contract,  must  be  as  broad  as  the  proposal  itself,  and 
exactly  meet  its  terms.  Miller  \.  Sharp,  11, 17  (4). 

4.  Acceptance. — Action. — Mutuality. — The  bringing  of  an  action  on 
a  contract,  signed  alone  by  the  party  to  be  charged,  is  In  itself  a 
sufficient  acceptance  to  make  the  contract  mutual. 

Knapp  V.  Beach,  573, 576  (4). 

5.  Actions.-^on8ideration. — ^As  a  general  rule,  the  promise  con- 
tained in  a  contract,  in  order  to  support  an  action,  must  have 
been  made  upon  a  valuable  consideration. 

Baltimore,  etc.,  R.  Co.  v.  Cincinnati,  etc,  St.  R.  Co.,  639, 643  (1). 

a  Action. — Contract  Partly  in  Writing. — Parol  Contract. — ^Where 
a  written  contract  is  relied  on,  the  entire  contract  must  be  in 
writing,  since  a  contract,  partly  in  writing  and  partly  in  parol,  is 
deemed  in  law  a  parol  contract  Miller  v.  Sharp^  11, 13  (1). 

7.  Action. — Complaint. — Sufficiency. — Bill  of  Particulars. — ^Where, 
in  an  action  on  a  building  contract,  each  paragraph  of  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action  on  the  con- 
tract, plaintifTs  failure  to  file  a  bill  of  particulars  of  items 
claimed  as  extras  in  each  paragraph,  does  not  render  the  com- 
plaint demurrable.  TisfUtein  v.  Paine,  441, 443  (3) . 

8.  Signatures.  —  Acceptance  of  Contract.  —  Effect.  —  A  contract, 
though  signed  by  one  party  only,  may  become  mutual  and  binding 
on  both,  if  it  is  accepted  and  acted  upon  by  the  party  not  signing. 

Knapp  v.  Beach,  573, 576  (3). 

Ql  Valuable  Consideration. — ^A  valuable  consideration,  necessary  to 
support  a  contract,  must  consist  of  the  forbearance  or  acquisition 
of  some  legal  right,  and,  unless  it  is  the  forbearance  or  acquisi- 
tion of  a  legal  right,  there  1b  no  consideration,  even  though  the 
parties  may  believe  otherwise. 

Baltimore,  etc.,  R.  Co.  v.  Cincinnati,  etc.,  St.  R.  Co.,  639, 643  (2). 

10.  Executory  Contracts.  —  Consideration.  ^^  Mutual  Promises, — 
Where  a  contract  is  executory  on  both  sides,  consisting  of  prom- 
ises by  each  party  to  do  something,  the  mutual  promises  of  the 
parties  are  a  sufficient  consideration,  each  for  the  other,  to  render 
either  party  liable  for  a  failure  to  carry  out  his  part 

Knapp  v.  Beach,  573, 576  (5). 

11.  Written  Agreements. — Nature. — Determination. — In  determin- 
ing the  nature  of  a  written  agreement,  the  courts  will  look  to  the 
engagements  of  the  parties  as  therein  set  out,  rather  than  to  the 
designation  of  the  instrument 

Lake  Erie,  etc.,  R.  Co.  v.  Marott,  232, 338  (3). 

12.  Contracts  Partly  in  Writing. — Action. — Complaint. — Sufficiency. 
— A  contract,  partly  in  writing  and  partly  In  parol,  rests  entirely 
in  parol,  and  a  complaint  thereon  is  not  rendered  Insufficient  by 
failure  to  set  out  therein  the  portion  of  the  contract  that  is  writ- 
ten, or  to  make  the  same  an  exhibit  thereto. 

Tishheinv.  Paine,  Ul,^^  (2). 

13.  Construction. — The  true  meaning  of  any  contract  is  to  be  ascer- 
tained from  a  consideration  of  all  its  provisions  in  their  entirety, 
and  not  from  a  literal  or  technical  construction  of  any  isolated  or 
special  clause.  Vave  v.  PoweU,  496, 506  (8) . 
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14.  Construction. — Surplusage, — In  congtming  a  contract  for  the 
aale  of  corn,  where  it  appears  that  the  memorandnm  was  written 
on  a  blank  form  providing  for  the  advancement  of  a  money  loan 
on  an  agreement  for  the  sale  of  grain,  and  no  money  loan  was  In 
fact  made,  the  part  of  the  memorandum  referring  to  such  loan 
win  be  disregarded,  as  being  mere  surplusage. 

Knapp  V.  Beachy  573, 575  ( 1 ) . 

15.  Pleading, — Breach  of  Warranty, — A  breach  of  warranty, 
pleaded  as  a  cause  of  action  or  defense,  must,  to  be  good  upon 
demurrer,  aver  the  character  and  extent  of  the  warranty,  and 
the  nature  and  particulars  of  the  breach. 

Barher  Asplialt  Pav.  Co,  v.  City  of  Indianapolis,  587, 595  (2) . 

16.  Grant  of  Right  to  Lay  Oas  Main^ — Assignabilitu. — ^An  agree- 
ment by  a  railroad  company  specifically  providing  that  for  a  defi- 
nite consideration,  the  company  grants  to  a  named  company  the 
right  to  lay  and  maintain  a  gas  main  along  and  across  its  right  of 
way  for  a  certain  number  of  years,  subject  to  certain  supervisory* 
control  by  the  chief  engineer  of  the  railroad  company,  though 
designated  both  as  an  agreement  and  a  license,  constitutes  an 
assignable  agreement  in  the  absence  of  an  express  covenant 
against  assignment.     Lake  Erie^  etc.,  R,  Co,  v.  Marott,  332, 338  (4) . 

17.  Grant  of  Right  to  Lay  Gas  Main. — Covenant  Against  Assign- 
ment.— Construction, — Where  a  contract  granting  the  right  to  lay 
a  gas  main  along  the  right  of  way  of  a  railroad  company,  pro- 
vided that  it  should  not  be  assigned  without  the  written  consent 
of  the  railroad  company,  an  assignment  by  a  receiver  of  the 
grantee  passed  to  the  assignee  all  rights  of  the  grantee 
under  such  contract,  since  such  covenants  are  not  favored, 
and  do  not  operate  against  an  assignment  by  operation  of  law, 
but  win  be  held  to  be  directed  only  against  a  voluntary  assign- 
ment by  the  grantee.  Lake  Erie,  etc,  R.  Co.  v.  Marott,  332,  C39  (5). 

CONTRIBUTORY  NEOUGENCE— 

See  Cabriers  9,  IC ;  Master  and  Servant  20,  26-29;  Negligence  12- 
18 ;  Railroads  13-23,  27-29,  38 ;   Trial  20. 

CORPORATIONS— 

Assessed  value  of,  see  Evidence  16. 

COUNTY  BOARD  OF  REVIEW— 

Record  of,  is  admissible  as  affording  some  evidence  of  value  of 
shares  of  stock  in  corporation,  see  Evidence  10. 

COURTS — 

Appellate,  may  search  their  own  record  of  former  appeal,  see  Ap- 
peal 23;  Studabaker  v.  Faylor,  171,  173  (3). 

1.  Appellate  Court. — Powers. — l^exo  Trial. — The  Appellate  Court 
has  the  power  to  order  a  new  trial,  and  it  is  Its  duty  to  do  so, 
where  it  appears  that  the  ends  of  Justice  will  be  best  subserved 
thereby.  Osbom  v.  Adams  Brick  Co.,  175, 190  (19) . 

2.  Judicial  Duties, — Master  Commissioner, — Report — The  report  of 
a  master  commissioner  is  not  a  finding  of  the  court,  since  a 
master  commissioner  is  not  a  court,  and  judicial  duties,  which  a 
court  alone  can  exercise,  cannot  be  conferred  on  him. 

Moore-Mansfleld,  eta,  Co,  v.  Marion,  etc,  Traction  Co,,  548, 556  (4). 
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3.  Appellate  Court  —  Judiadiction.  —  CofutUutional  Queitions. — 
Where  ai)pellanf  r  petition  for  the  vacation  of  a  street  proceeds 
on  the  theory  that  appellant  is  the  only  <me  having  any  special 
hiterest  in  that  part  of  the  street  to  be  vacated,  the  Appellate 
Court  has  jurisdiction,  since  a  decision  does  not  involve  the  ques- 
tion of  the  takinfi^  of  property  without  compensation.  In  which 
any  one  is  specially  interested,  and  no  constitutional  question  is 
presented.       Southern  R.  Co,  v.  Town  of  French  Lick,  447, 456  ( 12 ) . 

cross-examination— 

Sw  Witnesses  1,  2. 

CROSSINGS — 

Accident  on,  see  Railroads  1-29. 

("are  in  approaching,  see  Railroads  2,  3. 

Highway,  see  Raiijioads  33. 

Signals  on,  see  Railroads  30-32. 

Street,  see  Railroads  34. 

A  railroad  company  Is  primarily  liable  for  injuries  resulting  from 
its  failure  to  keep  Its,  in  i)roper  condition,  see  Municipal  Cor- 
porations 11. 

DAMAGES— 

See  Appeal  57,  131;  Death  3;  Infants  3;  Master  and  Skbyant 
5,  0;   Municipal  Corporations  2;   Waters  and  Watercourses  8. 

Action  for,  see  Fraud  2. 

Measure  of,  see  Sales  1, 

1.  Breach  of  Contract. — Nominal  Damages. — Where  there  has  been 
a  breach  of  a  contract  by  one  of  the  parties,  the  other  is  at  least 
entitled  to  recover  nominal  damages. 

Ladoga  Can.  Co.  v.  Cory  don  Can.  Co.,  23, 28  (5). 

2.  Excessive  Damages. — Damages  assessed  by  a  Jury  will  not  be 
considered  excessive  unless  they  are  such  as  to  Induce  the  belief 
that  the  jury  in  awarding  them  acted  from  prejudice,  (Mission, 
partiality  or  corruption. 

Tene  Haute,  etc..  Traction  Co,  v.  Maherry,  114^  123  (12). 

DEATH— 

Of  parties  after  rendition  of  Judgment  how  aflTects  Jurisdiction  on 
appeal,  sec  Appeal  15. 

1.  Death  of  Child. — Damages. — Exccssixye  Damages, — A  verdict 
awarding  plaintiff  $3,000  for  the  death  of  his  son,  seven  and  one^ 
half  years  old,  in  a  collision  with  an  Interurban  car,  is  not  exces- 
sive. Tene  Haute,  etc.  Traction  Co,  v.  Maberry,  114, 123  (11). 

2.  Death  of  Child. — Measure  of  Damages. — Instructions. — ^An  in- 
struction, in  an  action  by  a  father  for  the  wrongful  death  of  his 
child,  that  the  measure  of  plaintiff's  damages  would  be  the  rea- 
sonable value  of  the  child's  services  from  the  date  of  Its  death 
until  It  would  have  become  twenty-one  years  of  age  less  the  rea- 
sonable expense  of  providing  it  with  the  ordinary  necessaries  of 
life  during  that  time,  is  not  objectionable  as  leading  the  jury  to 
conclude  that  the  father  was  obliged  to  furnish  only  the  bare 
necessities  of  life,  since  the  word  *'ordlzuiry"  must  have  been 
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understood  by  the  Jury  as  synonymoiis  with  "osual"  or  ''custo- 
mary.*'  Terre  Haute,  etc.  Traction  Co.  v.  Maberry,  114, 123  (8) . 

8.  Damages. — Excessive  Damages. — In  an  action  for  death  against 
a  railroad  company,  where  decedent  was  sixty-two  years  old,  able- 
bodied,  living  with  and  supporting  his  wife  and  daughter,  and  had 
a  life  expectancy  of  thirteen  and  one-half  years,  a  verdict  for 
f  5,200  will  not  be  held  excessive,  where  there  Is  no  showing  that 
the  jury  adopted  an  Improper  method  of  calculating  the  damages, 
or  was  misled  by  sympathy,  or  Influenced  by  unfair  meana 

Cleveland,  eta,  R.  Co.  v.  Van  LaningJuun,  156, 170  (16). 

4.  Action. — Limdtation.—Statutes. — Under  §285  Bums  1908,  Acts 
1889  p.  405,  providing  that  when  the  death  of  one  Is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal  representatives 
of  the  former  may  maintain  an  action  therefor  against  the  latter. 
If  the  former  might  have  maintained  an  action,  had  he  or  she 
lived,  against  the  latter  for  an  Injury  for  the  same  act  or  omis- 
sion, and  providing  that  such  action  shall  be  commenced  within 
two  years,  death  Is  the  foundation  of  the  right  given  by  the 
statute,  and  an  action  for  death  under  such  statute  Is  not  affected 
by  the  fact  that  the  right  of  action  for  the  Injury  in  favor  of 
decedent  was  barred  before  his  death,  but  is  governed  by  the  rule 
of  limitation  therein  contained. 

German,  etc..  Trust  Co.  v.  Lafayette  Box,  etc.,  Co.,  211 213  (1). 

DECLARATIONS — 

Of  existing  pain,  see  Evidence  8. 

DEDICATION — 

To  public  use,  see  Emtnext  Domain  1. 

DEFECTS^ 

Allegation  of  particular,  see  Cabbiebs  5. 

Where  a  passenger  In  an  action  for  Injuries  caused  by  the  derail- 
ment of  a  train,  alleged  a  number  of  defects  as  cause  for  the 
derailment,  proof  that  the  derailment  was  occnsloned  by  any  one  or 
more  of  the  causes  alleged  would  warrant  a  finding  for  plaintifir, 
see  Cabbdebs  3. 

DEEDS— 

1.  Operation. —  Presumptions. —  Evidence, —  Mortgage. —  The  pre- 
sumption Is  that  a  deed,  absolute  on  its  face,  Is  what  it  purports 
to  be,  and,  unless  the  evidence  proves  It  to  be  a  mortgage,  it  will 
operate  as  a  conveyance  of  the  fee. 

Qruhh  V.  Brendel,  531, 536  (4). 

2.  Action  to  Declare  Deed  a  Mortgage. — Evidence. — Deht. — In  an 
action  to  have  a  deed  declared  a  mortgage,  the  absence  of  any 
written  evidence  of  a  debt  due  defendant  from  plaintiff,  Is  a  cir- 
cumstance tending  to  support  the  theory  of  a  sale. 

Qruhh  V.  Brendel,  531, 536  (5). 

3.  Action  to  Declare  Deed  a  Mortgage. — Evidence, — Consideration. 
— In  determining  whether  a  deed,  absolute  on  Its  face  Is  in  fact 
a  mortgage,  the  adequacy  of  consideration  supports  the  theory  of 
a  sale,  and  Inadequacy  supports  that  of  a  loan  with  security. 

Qruhh  V.  Brendel,  531, 536  <6) . 

Vol.  52—47 
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4.  Action  to  Declare  Deed  a  Mortgage, — Evidence, — Burden  of 
Proof. — In  an  action  to  have  a  deed  declared  to  be  a  m(»tgage^  the 
burden  of  proving  that  the  deed,  and  a  contract  executed  at  the 
same  time,  evidenced  a  loan  with  security,  rather  than  a  pur- 
chase of  the  land  by  defendant  and  an  option  to  sell  to  plaintUf, 
rests  on  plaintiff.  Grubb  v.  Brendel,  531, 536  (3). 

On  appeal  from  a  judgment  for  plaintiff  in  replevin,  the  court  can- 
not determine  if  proof  of  a  demand  was  necessary  where  appel* 
lant*8  brief  does  not  contain  any  of  the  evidence  In  the  case,  see 
Appeal  38. 

DEMURRER — 

See  Pleading  24-27. 

DESCENT  AND  DISTRIBirnON — 

1.  Right  to  Inherit.— Tested  Rights, — ^An  heir  has  no  vested  right 
to  inherit  the  property  of  the  ancestor. 

Cropper  v.  OHdeweU,  52, 56  (2) . 

2.  Subsequent  Wife. — Lease  of  Lands. — Right  to  Rents  Accruing 
After  Death  of  Subsequent  Wife, — Where  a  surviving  second  wife, 
whose  husband  had  no  children  by  her,  but  who  had  a  child  by  a 
former  wife,  leased  for  a  year  land  which  descended  to  her  under 
S3017  Burns  1908  and  S2644  Bums  1894.  §{2486,  2487  R.  8.  1881. 
and  died  before  the  expiration  of  the  term,  the  rents  accruing 
after  her  death  belonged  to  such  child,  since  the  wife  had  no 
power  to  Incumber  the  estate  so  as  to  defeat  or  impair  the  inher- 
itance vested  by  law  in  such  child. 

Cropper  v.  GUdeweU,  52»  57  (4). 

3.  Surviving  Subsequent  Wife, — Rights  of  Children  of  Intestate. — 
Under  {2644  Burns  1884,  §2487  R.  S.  1881,  providing  that  on  the 
death  of  a  husband,  leaving  a  second  or  subsequent  wife  by  whom 
he  had  no  children,  but  leaving  children  alive  by  a  previous  wife, 
the  land  whidh  descends  to  such  wife,  shall,  at  her  death,  descend 
to  his  children,  the  interest  of  such  wife  in  such  lands  is  a  fee 
simple,  which,  on  her  death  is  cast  upon  the  children  of  the  in- 
testate as  the  enforced  heirs  of  such  wife,  and  the  right  to  take 
as  such  enforced  heir  is  one  that  cannot  be  defeated  by  any  act 
of  such  wife.  Cropper  Y.  O/iileireU,  52, 54  (1). 

4.  Surviving  Subsequent  Wife. — Rights  of  Children  of  Intestate. — 
Statutes.— Repeal— Section  3017  Bums  1908,  12486  B.  S.  1881, 
providing  that  on  the  death  of  a  husband,  intestate,  leaving  a 
widow  and  one  child  only,  his  real  estate  descends  one-half  to 
each,  and  §2044  Burns  1894,  §2487  R.  S.  1881,  providing  that,  if  he 
die  leaving  a  widow  who  was  his  second  or  subsequent  wife,  by 
whom  he  had  no  children,  but  leaving  children  alive  by  a  preyi- 
ous  wife,  the  land  which  descends  to  such  widow  shall,  at  her 
death,  descend  to  such  children,  are  modified  by  Acts  1899  p.  131, 
§2,  to  the  extent  of  providing  that  a  childless  subsequent  wife 
takes  only  a  life  estate  in  the  share  descending  to  her  and  that 
the  fee  vests  at  once  in  the  children  of  the  former  marriage,  but 
the  latter  statute  is  not  in  conflict  with  §2644  Burns  1894,  §2487 
R.  S.  1881,  making  the  children  of  a  former  marriage  the  en- 
forced heirs  of  a  childless  subsequent  wife,  in  so  far  as  such 
provision  applies  to  an  estate  which  descended  to  such  childless 
subseciuent  wife  prior  to  the  taking  effect  of  said  act  of  1809. 

Cropper  v.  Qlidetiyell,  52, 56  (3). 
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DI8CHAROE— 

Under  the  provisions  of  the  bankruptcy  act  of  1896»  as  amended  In 
1003,  a  discharge  In  bankruptcy  does  not  operate  as  a  discharge 
of  all  debts  of  the  bankrupt,  but  releases  him  from  all  provable 
debts,  except  as  therein  otherwise  specially  provided,  see  Bank- 

BUPTCY  2. 

DISCRETION  OF  COURT — 

As  to  Introduction  of  evidence  Is  within  the,  see  Tibial  2. 
Order  of  admission  of  evidence  within  the  sound,  see  Appkal  5. 

DISMISSAIi— 

When  appeal  must  be  dismissed,  see  Appeal  10. 

When  appeal  cannot  be  entertained  for  want  of  jurisdiction,  see 
Appeal  14. 

1.  Cottateral  Attack. — ^An  order  of  dismissal,  even  if  erroneous,  is 
not  subject  to  collateral  attack. 

Moore-Mansfield,  etc.,  Co.  v.  Marion,  etc.  Traction  Co.,  548, 555  (7). 

2.  Voluntary  Dismissal — Effect  as  to  Set-off. — Rights  of  Defend- 
ont.—iA  set-off  Is  not  affected  by  the  dismissal  of  the  cause  of 
action  stated  In  the  complaint,  but  defendant  may  proceed  to 
final  judgment  on  the  Issues  tendered  by  such  set-off,  although  the 
court,  In  determining  the  questions  thus  presented,  would  have  no 
right  to  consider  any  Issues  formed  on  the  complaint 

Moore-Mansfield,  etc.,  Co.  v.  Marion,  etc..  Traction  Co.,  548, 555  (8). 

3.  Wrongful  Dismissal. — Effect. — Where  a  court  has  jurisdiction 
of  the  subject-matter  and  of  the  parties  to  the  action,  an  order  of 
dismissal  wrongfully  entered  Is  not  ineffective,  but  merely  erro- 
neous, and  Is  binding  on  the  parties  unless  reversed  on  appeal  or 
set  aside  in  a  direct  proceeding  brought  for  that  purpose. 

Moore-Mansfield^  etc.,  Co.  v.  Marion,  etc.,  Traction  Co.,  548»  555  (G). 

4.  Right  to  Dismiss. — Report  of  Master  Commissioner  as  Affecting 
Right.-~The  right  of  plaintiff  to  dismiss  his  action,  under  §338 
Bums  1008,  $333  R.  S.  1881,  providing  that  plaintiff  may  dismiss 
at  any  time  before  the  finding  of  the  court  is  announced,  is  not 
affected  by  the  fact  that  prior  to  asking  the  dismissal,  the  report 
of  the  master  commissioner,  to  whom  the  case  had  l>een  referred^ 
had  been  prepared  and  copies  submitted  to  the  parties. 

Moore-Mansfield,  etc.,  Co.  v.  Marion,  etc..  Traction  Co.,  548, 555  (5). 

6.  Right  to  Dismiss. — Common-Law  Rule. — Statutes. — ^The  rule 
prevailing  in  common-law  jurisdictions,  that  the  plaintiff  In  an 
action  at  law  has  a  right  to  dismiss  his  action  at  any  time  before 
verdict,  but  that  complainant  In  a  suit  in  equity  does  not  possess 
a  similar  right,  is  not  applicable  in  this  State,  since  under  §249 
Bums  1008,  §240  R.  S.  1881,  providing  that  there  shall  be  but  one 
form  of  action  denominated  a  civil  action,  and  abolishing  all  dis- 
tinctions in  pleading  and  practice  between  actions  at  law  and 
suits  in  equity,  the  provisions  of  §338  Burns  1008,  §333  R.  S.  1881, 
that  a  plaintiff  may  dismiss  his  action  at  any  time  before  the  jury 
retires,  or,  when  the  trial  is  by  the  court,  at  any  time  before  the 
finding  of  the  court  is  announced,  must  be  held  to  apply  to  a  civil 
action,  regardless  of  whether  the  relief  sought  is  legal  or  equi- 
table. 

Moore-Mansfield,  etc.,  Co.  v.  Marion,  etc.,  Traction  Co.,  548, 553  (2), 
554  (2). 
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DRAINS— 

Artificial,  see  Watebb  and  Wateucourses  6. 

DUES— 

NonpoymcDt  of,  see  Inbubance  14. 

DUPUCITY— 

The  question  of,  is  raiHed  by  a  motion  to  require  that  the  causes  t>c 
separated  and  stated  in  separate  paragraphs^  see  Pleaoiito  19. 

"DUTY*' — 

Bee  WoBOB  and  Phbabes. 

"DYNAMO"— 

See  Words  and  Phbabes. 

EASEMENTS— 

See  Waters  and  Watercx)ur8E8  1,  2. 

Easements  by  Prescription, — A  mere  permissive  use  is  insufficient 
to  establish  a  prescriptive  right  to  an  easement,  but,  to  be  suffi- 
cient, the  use  must  be  shown  to  be  adverse,  under  a  claim  of 
right,  continuous  and  uninterrupted  for  twenty  years. 

Gaskill  V.  Bamett,  654, 660  (7) . 

ELECTRICITY — 

Generation  of  Elcctricitif. — ^^Manufacturing  Establishment*^. — Fac- 
tory Act, — ^A  plant  for  the  generation  of  electricity  is  a  manufac- 
turing establishment,  as  contemplated  by  the  provisions  of  the 
factory  act,  8§8021,  8029  Bums  1006,  Acts  1809  p.  231,  §|1,  9. 

Angola  R,,  etc,  Co.  v.  Butz,  420, 424  (4) . 

ELEVATOR— 

Accident,  see  Master  and  Servant  16. 

EMINENT  DOMAIN— 

1.  Railroads. — Right  of  Way, — Dedication  to  Public  C'^e.-— Land 
held  by  a  railroad  corporation  for  a  right  of  way,  when  in  actual 
use  as  Aich,  is  dedicated  to  a  public  use. 

Town  of  Cicero  v.  Lake  Erie,  etc.,  R.  Co.,  298, 310  (12). 

2.  Railroads. — Right  of  Way. — Subsequent  Appropriation  for 
Street. — ^Under  general  statutory  authority  to  lay  out  and  estab- 
liKh  streets,  a  street  may  be  laid  out  through  railroad  grounds, 
unless  the  use  for  railroad  purposes  would  thereby  be  destroyed 
or  materially  impaired. 

Totcn  of  Cicero  v.  Lake  Erie,  etc,  R.  Co.,  298, 313  (14) . 

3.  Railroads. — Right  of  Way. — Subsequent  Appropriation  for  Street. 
~A1  though  §§8700,  8759  Burns  1008,  Acts  1905  p.  219,  §§97,  265. 
providing  that  towns  may  appropriate  or  condemn,  for  the  public 
use,  any  property,  real  or  personal,  and  may  open,  change,  lay  out 
or  vacate  any  street,  etc.,  including  proposed  street  or  alley  cross- 
ings of  railways  or  other  rights  of  way.  are  general  in  their  terms, 
and  do  not  specifically  authorize  the  taking  of  a  longitudinal  strip 
of  a  railroad*s  right  of  way  for  other  public  purposes,  it  cannot 
be  held  as  a  matter  of  law  that  a  town  cannot  by  proper  proceed- 
ings acquire  such  a  strip  for  highway  purposes,  and  its  right  to  do 
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BO  will  be  upheld  in  the  absence  of  proof  that  it  had  not  acquired 
the  right  in  any  of  the  ways  recognized  by  the  law. 

Totm  of  Cicero  v.  Lake  Erie,  etc.,  R,  Co.,  298, 313  (15). 

4.  Land  Appropriated  to  Public  Use. — Subsequent  Appropriation. 
— Where  land  is  once  appropriated  to  an  important  public  use,  it 
cannot  again  be  devoted  to  another  public  use  wholly  inconsistent 
with  the  former,  and  which  must  necessarily  supersede  or  de- 
stroy such  former  use,  unless  it  Is  shown  that  the  right  to  the 
second  appropriation  is  authorized  by  an  act  of  the  legislature, 
either  expressly  or  by  necessary  implication ;  but,  where  the  t^vo 
uses  may  coexist,  and  the  second  does  not  destroy  or  seriously 
impair  the  use  for  which  the  first  appropriation  was  made,  tho 
second  approi)riation  may  be  had  under  a  general  statute  author- 
izing the  condemnation  of  ground  for  public  purposes. 

Tmoti  of  Cicero  v.  Luke  Erie,  etc.,  R.  Co.,  298, 310  (13) . 

EMPLOYER'S  LIABILITY  INSURANCE:— 

See  IMSUBANCE  4-6. 

EQUITY— 

See  JuBY  3 ;   Subbouation. 

Effect  of  statute  abolishing  suits  of  law  and  suits  in,  see  Acrioirs. 

ESTOPPEL — 

See  Bonds  1 ;  Chattel  Mobtgaqes  4 ;  Taxation  4. 

EVIDENCE — 

See  Appeal  33,  87,  88,  92,  04-08.  107,  108,  lit,  112,  147;  Bills  and 
Notes  3;  Cabriers  0;  Deeds  1-4;  Insurance  15;  Judgment  1,  4, 
7,  10;  Master  and  Servant  G,  20;  Municipal  Corporations  17; 
Principal  and  Aoent  4,  7,  8,  12,  14;  Railroads  5-8,  45,  47,  48; 
Vendor  and  Pubchaseb;   Wills  2;   Witnesses  2. 

Admission  of,  see  Appeal  117-121. 

Exclusion  of,  see  Appeal  122,  123;  Waters  and  Watercourses  7, 
11. 

Parol,  see  Trusts  4,  5. 

Reception  of,  see  Trial  1,  2. 

Review  as  to,  see  Appeal  47-(i4. 

When,  not  in  the  record,  see  Appeal  9. 

Insufficiency  of,  to  sustain  answer  in  abatement,  see  Abatement. 

Necessary  to  maintain  an  action  in  replevin,  st«e  Replevin  2. 

Order  of  admission  of,  within  discretion  of  trial  court,  see  Appeal 
5. 

Objections  to  offered,  must  state  the  particular  grounds  relied  on  to 
be  available  on  appeal  unless  the  evidence  on  its  face  appears  to 
be  incompetent,  see  Appeal  4. 

Sufficiency  of  the,  cannot  be  considered  on  appeal,  unless  It  shall 
affirmatively  apiwar  over  tho  signature  of  the  trial  Judge,  that  the 
bill  of  exceptions  contains  all  the  evidence,  see  Appeal  25. 

1.  Admissions. — Testitnony  in  Another  Action. — Testimony  of  a 
party,  given  in  another  action,  is  admissible  as  an  admission. 

Fuller  y.  Fuller  488, 491  (6) . 
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2.  AdnU98ibiUty,—R€8  Oestae.—The  teeilinoiiy  of  the  mort^gor 
that,  at  the  time  of  signing  the  mortgage,  her  son  told  her  it  was 
a  bond  of  indemnity  upon  a  certain  building  contract,  but  that  he 
said  nothing  about  other  contracts,  was  admissible  in  an  action 
to  foreclose,  as  being  a  part  of  the  res  gestae  of  the  transaction. 

Hubbard  v.  Ranje,  611, 615  (3). 

3.  Admissions. — AdmissihUitp. — Where  a  woman  signed  and  gave 
her  son  a  mortgage  to  be  delivered  to  the  mortgagee  to  Indemnify 
him  against  loss  by  reason  of  a  certain  contract  of  her  son  on 
which  the  mortgagee  was  his  bondsman,  and  the  mortgagee  suf- 
fered loss  by  reason  of  bonding  the  son  on  other  contracts,  but 
not  on  the  bond  contemplated  by  the  mortgagor,  the  exclusion  of 
offered  testimony  of  the  mortgagee,  in  a  foreclosure  suit,  that  at 
the  time  of  delivering  the  mortgage  the  son  stated  that  the  note 
and  mortgage  were  executed  and  delivered  for  the  purpose  of  in- 
demnifying mortgagee  for  any  loss  he  might  sustain  as  surety  for 
the  son  on  building  bonds  to  be  thereafter  executed^  was  proper, 
in  the  absence  of  evidence  that  the  son  was  authorized  to  speaiL 
for  his  mother  in  that  respect 

Hubbardv.  Banje, 611, 614  (1), 617  (1). 

4.  Judicial  Notice. — Noise  of  Approaching  Train. — ^The  court  may 
take  Judicial  notice  of  the  fact  that  an  approaching  train  will 
make  some  noise.        Clevelandy  etc.,  R.  Co.  v.  Nichols,  349, 353  (3). 

5.  Account  Books. — Ledger. — In  an  action  to  recover  for  material 
furnished  and  labor  performed,  a  ledger  kept  by  plaintiffs  book- 
keeper in  the  regular  course  of  plaintiff's  business,  the  entries  in 
which  were  made  from  memoranda  furnished  by  the  employes 
who  sent  out  the  material  and  by  the  men  who  did  the  work,  was 
admissible  as  affording  some  proof  of  the  account,  although  such 
bookkeeper  had  no  i)ersonaI  knowledge  of  the  amount  of  material 
furnished  or  the  amount  of  labor  performed  at  the  time  such 
entries  were  made  by  him. 

Indianapolis  Outfitting  Co.  y.  Chevne  Electric  Co.,  153, 155  (3). 

6.  Conclusion  of  Witness. — Where,  while  testifying  as  a  witness 
with  reference  to  the  execution  of  a  lease,  which  he  claimed  he 
had  been  induced  to  sign  through  the  representations  of  plaintiff, 
on  whom  he  relied,  that  the  lease  was  merely  a  copy  of  a  lost  con- 
tract, defendant  was  asked  if  plaintiff  advised  him  about  business 
aff all's,  such  question  was  not  objectionable  as  calling  for  a  con- 
clusion, since,  under  the  circumstances,  the  answer  called  for  was 
the  result  of  (>bservatlon8  and  dealings  with  plaintiff  that  were 
peculiarly  within  the  knowledge  of  the  wltnesa 

Heston  v.  Dougan,  40, 48  (7) . 

7.  Common  Laxo  of  Other  States. — ^Where  one  claims  the  benefit  of 
the  common  law  of  another  state,  as  modified  by  legislation  and 
judicial  construction,  he  must  plead  and  prove  the  same,  other- 
wise the  law  of  this  State  will  furnish  the  rule  of  decisioii. 

Cooley  v.  Kelley,  687,  697  (12). 

8.  Declarations  of  Existing  Pain. — Admissibility. — Where,  in  an 
action  to  recover  for  a  wrongful  death,  one  of  the  issues  involved 
the  extent  of  decedent's  injuries  from  the  accident,  declarations 
of  the  decedent,  made  the  day  after  the  accident,  that  her  shoulder 
was  hurt  and  that  she  suffered  pain,  were  admissible  as  declar- 
ations of  present  existing  pain  to  show  the  extent  of  her  injuries. 

Cleveland,  etc,  R.  Co.  v.  Clark,  646, 652  (9). 
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9.  Judicial  Notice. — Matters  of  Common  Knowledge, — Matters  of 
Sci&nce. — CJourts  take  judicial  notice  of  such  matters  of  common 
knowledge  and  science  as  are  known  to  all  men  of  ordinary  un- 
derstanding and  intelligence,  and  they  judicially  know  that  a 
dynamo  is  used  for  generating  electricity  and  not  merely  for  the 
purpose  of  transmitting  or  storing  the  same. 

Angola  R.,  etc,  Co.  v.  Butz,  420, 424  (3). 

10.  Presumptions. — Performance  of  Official  Duty. — ^The  law  pre- 
sumes the  acts  of  public  officers  to  be  legal  and  regular,  and  until 
the  contrary  is  made  to  appear,  they  are  presumed  to  have  done 
their  duty  according  to  law. 

Totcn  of  Cicero  v.  Lake  Erie,  etc.,  R.  Co,,  298, 309  (10). 

11.  Presumptions. — Regularity  of  Corporate  Acts. — ^It  will  be  pre- 
sumed that  the  officers  of  a  corporation,  In  preparing  a  statement 
of  the  value  of  all  its  tangible  property  and  of  the  shares  of 
stock,  as  required  by  §10233  Bums  1908,  Acts  1903  p.  49,  made  a 
true  statement  Ohlwine  v.  Pfaffman,  357, 368  (9) . 

12.  Parol  Evidence, — Variation  of  Terms  of  Written  Instrument. — 
In  the  alwence  of  a  showing  of  fraud  or  mistake,  parol  evidence 
is  not  admissible  to  annul  or  substantially  vary  the  terms  of  a 
written  instrument.  Croany.  Myers,  143, 145  (2). 

13.  Discharge  in  Bankruptcy. — A  certificate  of  discharge  in  bank- 
ruptcy is  evidence  of  the  jurisdiction  of  the  court,  the  regularity 
of  the  proceedings  in  the  bankruptcy  case,  and  the  fact  that  such 
order  of  discharge  was  made  therein. 

Kreitlein  v.  Ferger,  199, 203  ( 1 ) . 

14.  Self-disserving  Statements  of  Party. — Nature. — Self-disserving 
statements  by  defendant  admitting  his  liability  on  notes  to  which 
his  name  was  signed  by  his  son,  and  his  son's  authority  to  thus 
sign  his  name,  made  by  defendant  when  it  was  incumbent  on  him 
to  speak  the  truth,  are  not  in  the  nature  of  impeaching  evidence, 
for  which  a  foundation  must  be  laid,  but,  in  addition  to  being 
evidence  that  the  admissions  were  made,  constitute  evidence  of 
the  facts  admitted.  Miller  v.  Farmers  State  Bank,  5, 10  (4) . 

15.  Wroni/ful  Acts. — Intention. — Prestrni-ptions. — The  rule  that 
every  person  Is  presumed  to  intend  the  natural  and  probable  con- 
sequences of  his  wrongful  or  unlawful  acts  applies  in  civil  as  well 
as  in  criminal  cases,  and  such  intent  may  be  shown  by  direct  evi- 
dence, or  may  be  inferred  from  conduct  showing  a  reckless  disre- 
gard of  consequences  and  a  willingness  to  inflict  injimr  by  pur- 
posely and  voluntarily  doing  an  act  with  knowledge  that  some  one 
is  unconsciously  or  unavoidably  In  a  situation  to  be  Injured 
thereby.        Terre  Haute,  etc,  Traction  Co.  v.  Mal>erry,  114, 120  (4) . 

10.  Value. — Assessed  Value  of  Corporation. — Record  of  County 
Board  of  Review. —Vu^ev  §§10233,  10234  Bums  1908,  Acts  1903  p. 
49,  requiring  corporations  to  make  out  and  deliver  to  the  assessor 
a  sworn  statement  showing  the  value  of  all  tangible  property,  and 
the  market  value,  or  If  no  market  value,  the  actual  value  of  the 
shares  of  stock,  and  providing  that  such  statement  shall  be  laid 
before  the  county  board  of  review,  It  will  be  presumed,  in  the 
absence  of  a  showing  to  the  contrary,  that  the  board  of  review  In 
fixing  the  assessment  has  regarded  such  statement  as  true  and 
correct  and  has  fixed  the  true  cash  value  of  the  property  in  ac- 
cordance with  the  facts  thereby  shown,  so  that  the  record  of  such 
board  showing  the  assessed  value  of  corporate  stock,  unless  made 
too  remotely,  is  admissible  as  affonilng  some  evidence  of  its 
value.  OMwine  v.  Tfaffman,  357, 305  (8) . 
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EXCEPTIONS— 

To  conclusioDs  of  law,  see  Pleadino  12. 

To  coDcluaious  of  law  present  the  same  question  as  the  OTerruling 
of  a  demurrer  to  the  complaint,  see  Appeaj.  7. 

To  conclusions  of  law  concede,  for  the  purpose  of  the  exception, 
that  the  facts  are  fully  and  correctly  found,  see  Appeal  140. 

EXCEPTIONS,  BILL  OF— 

Containing  the  evidence  should  contain  the  words :  *'And  this  was 
all  the  evidence  given  in  said  cause,"  see  Appeal  24. 

EXCESSIVE  DAMAGES— 

See  Damages  2 ;  Dkath  1,  3. 

EXECUTION — 

Action  to  Enjoin  Enforcement — Irregularity  in  Rendition  of  Judg- 
ment.— Cross-Complaint. — In  an  action  to  enjoin  the  enforcement 
of  an  execution  on  the  ground  that  no  judgment  had  been  ren- 
'dered,  or,  that  If  rendered,  the  record  entry  thereof  had  not  been 
signed,  a  crossK'omplaint  seeking  to  cure  irregularity  in  the  ren- 
dition of  such  Judgment  by  having  the  same  read  in  open  court 
and  signed  by  the  court  nunc  pro  tunc,  is  a  proper  pleading  and 
germane  to  the  subject-matter  of  the  complaint. 

Pittf(burgh^  etc.,  R,  Co.  v.  Johnson,  457, 465  (1). 

FELLOW  SERVANTS— 

See  Master  aztp  Servant  30-33. 

FENCES — 

The  duty  Imposed  by  statute  on  railroad  companies  to  erect  and 
maintain,  is  a  continuing  one,  see  Railboads  35. 

FINDINGS— 

Special,  see  Trial  2r»-27,  30. 

FIRE  INSITIANCB — 

See  Insurance  7-10. 

FOREIGN  jm>GMENTS— 

See  Judgments  7-0. 

FORFEITURES— 

See  Bonds  3. 

Presumption  against,  see  Insurance  8. 

FRAUD — 

1.  Complaint. — Allegations. — Bringing  Action  in  Wrong  County. — 
A  complniiit  in  an  action  to  set  aside  a  Judgment,  on  the  ground 
that  the  original  action  was  fraudulently  brought  in  the  wrong 
county,  is  Insufficient  in  the  absence  of  averments  of  acts  or  con- 
duct constituting  fraud.  Sicain  v.  Hunt,  G26,  G28  (2). 

2.  Action  for  Damages. — Waiver  of  Fraud, — Ratification  of  Con- 
tract.— Effect. — The  retention  of  property  by  a  party  who  has 
suffered  loss  through  another*s  fraud  does  not  preclude  him  from 
maintaining  an  action  for  damages,  nor  does  an  express  waiver  of 
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tbe  fraud  and  explicit  ratification  of  ttie  contract,  iiuloss  of  such  a 
character  as  to  imply  a  release  from  the  consequences  of  such 
fraud.  Ohlwine  v.  Pfaffman^  357, 3G1  ( 1 ) . 

3.  Action, — Issues, — Instructions. — In  an  action  to  recover  dam- 
ages for  fraud  peri>etrated  on  plaintiff  in  the  exchange  of  corpo- 
rate stock  for  i>lalntiff'8  land,  where  the  complaint  alleged  that 
T.  and  the  other  defendant  conspired  to  induce  plaintiff  to  belieye 
that  T.  owned  the  stock  exchanged,  that  the  other  would  retain 
his  stock  and  control  the  business  with  plaintiff,  and  that  T.  in 
fact  owned  no  stock,  but  that  the  stock  exchanged  was  a  part  of 
the  stock  owned  by  the  other  defendant,  the  question  of  the  own- 
ership of  the  stock  was  material,  so  that  an  instruction  stating 
that  it  was  wholly  immaterial  who  was  the  owner  of  such  stock, 
provided  plaintiff  acquired  a  good  title  to  same,  was  properly 
refused.  Ohlwine  v.  Pfaffnuin,  357, 362  (5) . 

4.  Remedies. — ^A  person  who  has  been  Induced  by  fraud  to  enter 
into  a  contract,  may  either  repudiate  the  contract  in  toto,  return 
or  offer  to  return  whatever  of  value  he  has  received  under  It,  and 
recover  the  property  he  has  parted  with,  or  its  value ;  or  he  may 
affirm  the  contract,  keep  what  property  or  advantage  he  has 
obtained  under  it,  and  recover  the  damages  he  has  sustained  by 
reason  of  such  fraud.  OhluHne  v.  Pfaffman,  357, 362  (2). 

5.  Statements  of  Value, — Representations  hy  Vendor, — Reliance. — 
Bepresentations  of  value  by  a  vendor,  who  has,  or  assumes  to 
have,  special  knowledge  of  the  value  of  property  sold,  made  as  a 
basis  of  a  contract  between  the  parties,  and  with  knowledge  that 
the  vendee  Is  ignorant  of  the  value  and  is  relying  on  such  repre- 
sentations, are  binding  on  the  vendor. 

Ohlirine  v.  Pfaftman,  357, 364  (7) . 

6.  Statements  of  Value. — Opinion, — Statements  by  defendants  that 
they  had  paid  par  for  their  stock  In  a  corporation,  made  to 
induce  plaintiff  to  exchange  land  therefor,  were  representations 
as  to  maiteiial,  existing  facts,  and  not  the  mere  expression  of 
opinions  as  to  value,  and  constitute  actionable  fraud,  if  they  were 
false  and  were  relied  upon  by  plaintiff  to  his  damage. 

OhUcine  v.  Pfaffman,  357, 3(>1  (6) . 

7.  Waiver. — Acts  Constituting, — ^The  fact  that  plaintiff,  In  an 
action  for  damages  resulting  through  fraud,  had  instituted  a 
former  suit  to  rescind  the  contract  and  to  obtain  a  reconveyance 
of  the  land,  which  was  thereafter  dismissed  by  him  at  his  own 
costs,  and  that  he  thereafter  retained  the  stock  he  had  received 
for  the  land,  and  continued  to  act  as  a  director  of  the  corporation, 
was  not  inconsistent  with  his  right  to  affirm  the  contract  and  rely 
on  his  action  for  damages.  Ohlwine  v.  P  faff  man,  357, 362  (4). 

FRAUDS,  STATUTE  OF — 

1.  Contract  of  Sale, — Consideration. — It  is  not  necessary  under  tho 
statute  of  frauds,  §7464  Burns  1908,  §4905  R.  S.  1881,  that  tho 
memorandum  of  a  contract  of  sale  should  state  the  consideration. 

Knapp  V.  Beach,  573,  576  (6) . 

2.  Contracts, — Signatures. — ^The  statute  of  frauds,  §7469  Bums 
1908,  §4910  B.  S.  1881,  under  which  a  contract,  for  the  sale  of 
goods  worth  more  than  $50,  in  the  absence  of  part  payment  or 
partial  delivery,  must  be  in  writing,  etc.,  is  satisfied,  and  the  con- 
tract is  enforceable,  if  it  is  signed  alone  by  the  party  sued. 

Knapp  V.  Beach,  573, 575  (2) . 
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Grant  of  right  to  lay,  main,  see  Contracts  16,  17. 

GUARANTY— 

Of  work  and  stipulations  for  repairs,  see  MuxiciPAii  Corforations 
10-23, 

HARMLESS  ERROR — 

See  Appeal  117-139,  14C ;  Railroads  10,  11. 

HIGHWAYS— 

Injury  to  persons  on,  see  Railroads  47. 

The  rights  of  a  i)er9on  on  a  public  highway  are  equal  to  those  of  a 
rn  11  road  company  whose  tracks  are  situate  thereon,  except  as  to 
the  latter's  right  of  priority  when  both  need  to  use  the  highway 
at  the  same  time,  see  Railroads  83. 

HUSBAND  AND  WHi'E— 

When  a  husband  u|x>n  lending  his  money,  took  a  note  payable  to 
his  wife,  it  will  be  presumed,  in  the  absence  of  any  averment  to 
the  contrary  that  the  note  was  so  made  on  a  sufficient  considera- 
tion, see  Bills  and  Notes  4. 

A  power  of  attorney  executed  by,  directly  authorizing  the  attor- 
ney in  fact  to  convoy  the  property  to  "any  one  of  us,"  etc.,  and 
not  containing  any  iwwer  to  convey  joint  property,  is  several  and 
is  not  revoked  by  the  death  of  the  wife,  see  Principal  and 
Agent  5. 

Actions, — Parties, — Where,  in  an  action  against  a  husband  and  wife 
on  a  note  executed  by  the  wife  before  her  marriage,  judgment  was 
bad  against  the  wife,  but  no  flndlug  or  judgment  was  rendered 
against  the  husband,  the  husband  is  neither  a  necessary  nor 
proi>er  party  in  an  action  on  such  judgment,  brought  after  a 
divorce  had  been  granted.  Swain  v.  Hunt,  626»  627  ( 1 ) . 

IMPROVEMENTS — 

Public,  see  Municipal  Corporations  19-23. 

INDEMNITY  INSURANCE— 

See  Insurance  4. 

INFANTS — 

See  Limitation  of  Actions  12. 

1.  Capacity  to  Contract. — Presumptions. — A  person  dealing  with 
an  infant  is  bound  to  know  his  incapacity  to  c*outract 

Weidenhammer  v.  McAdams, 98, 103  (0) . 

2.  Powers. — Authorization  or  Ratification  of  Acts, — ^A  minor  can- 
not authorize  any  one  to  act  as  his  agent  nor  can  he  acquiesce  In 
or  ratify  the  acts  of  any  person  so  as  to  nuike  them  his  own. 

Weidenhammer  v.  McAdams,  98, 103  (3) . 

8.  Personal  Injuries, — Recovery  by  Child. — Danwges. — ^A  minor, 
having  a  widowed  mother,  cannot,  in  an  action  against  his  em- 
ployer  for  injuries,  recover  for  loss  of  time,  loss  of  wages,  or 
decreased  earning  power  during  minority,  since  his  wages  during 
such  time  belong  to  his  mother. 

Banitary  Can  Co.  v.  McKinney,  379, 388  (10) . 
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INJUNCTION— 

1.  Nature  of  Remedy, — Injnnction  Is  a  form  of  proceeding  in  which 
the  relief  sought  is  negative  iu  character,  that  Is,  it  is  to  prevent 
the  commission  of  some  threatened  act  Involving  the  violation  of 
a  contract  or  duty.      Lake  Erie,  etc,  R,  Co.  v.  Marott,  332, 337  (2). 

2.  Closing  Pasaicay. — Right  to  Relief, — ^An  action  to  enjoin  the 
closing  of  a  passway  cannot  be  maintained  where  it  does  not  ap- 
pear from  the  complaint  that  plaintiff  has  any  right  therein  that 
is  about  to  be  invaded.  Park  v.  Morgan,  47S,  479  (2) , 

3.  Closing  Passway. — Complaint, — Sufficiency. — ^A  complaint  to  en- 
join defendant  from  closing  a  passway,  from  which  it  is  apparent 
that  no  prescriptive  right  exists  in  the  easement  claiihed,  and 
which  alleges  that  defendant,  with  the  consent  of  his  son,  who 
was  then  the  owner  of  the  land  now  owned  by  plaintiff,  opened 
the  passway  in  lieu  of  another  which  had  been  purchased  by  a 
remote  grantor,  and  had  since  kept  the  same  open  as  a  passway 
from  the  land  now  owned  by  plaintiff  to  the  public  highway,  but 
that  defendant  is  now  threatening  to  and  will  close  same  unless 
restrained  from  doing  so,  does  not  show  a  right  of  action  In  favor 
of  plaintiff.  Park  v.  Morgan,  478  ( 1 ) . 

4.  Actions  to  Enjoin  Municipal  Corporations. — Appropriation  of 
RaUroad  Property  for  Street. — Complaint. — Proof. — In  an  action 
by  a  railroad  company  to  enjoin  a  town  from  appropriating  a 
portion  of  the  right  of  way  for  a  street,  plaintiff  must  allege  and 
prove  facts  showing  that  the  town  and  its  officers  were  acting 
without  warrant  of  law. 

Toicn  of  Cicero  v.  Lake  Erie,  etc,  R.  Co.,  298, 309  (9) . 

5.  Action  to  Enjoin^ — Municipal  Corporations. — Appropriation  of 
Railroad  Property  for  Street, — Complaint, — Sufficiency. — Initial 
Attack  on  Appeal, — In  an  action  by  a  railroad  company  to  enjoin 
a  town  and  its  officers  from  laying  out  a  street  over  railroad 
property,  a  complaint  alleging  the  acquisition  of  the  property  for 
railroad  purposes,  and  the  use  thereof  for  over  twenty  years,  that 
the  town  acquired  a  strip  along  the  railroad  property  and  began 
the  construction  of  a  street  thereon  and  that  It  intended  to  and 
would  construct  such  street  over  a  portion  of  the  railroad  right 
of  way,  etc.,  Is  sufficient  when  attiicked  for  the  first  time  on 
appeal.  Toxon  of  Cicero  v.  Lake  Erie,  etc.,  R,  Co.,  298, 308  (6) . 

C.  Actions  Against  Municipal  Corporations,  —  Appropriation  of 
Railroad  Property  for  Street, — Special  Findings. — Sufficiency. — 
In  an  action  by  a  railroad  company  to  enjoin  a  town  from  appro- 
priating a  portion  of  Its  right  of  way  for  a  street,  a  special  find- 
ing of  facts  which  falls  to  show  that  the  town  or  its  officers  acted 
wrongfully  or  unlawfully  or  that  the  proceeding  was  not  pur- 
suant to  some  legal  procedure  authorizing  such  action,  even  If 
sufficient  to  exclude  the  theory  of  a  street  by  dedication  or  pre- 
scription, is  not  sufficient  to  sustain  a  judgment  for  permanent 
injunction,  but  such  omission  amounts  to  an  affirmance  that  the 
acts  of  defendant  were  lawful. 

Town  of  Cicero  v.  Lake  Erie,  etc,  R.  Co,,  298, 300  (11). 

7.  Act  Involving  Violation  of  Contract, — Complaint. — Sufficiency. — 
Exhibit. — In  an  action  by  the  assignee  of  a  contract,  granting  the 
right  to  lay  and  maintain  a  gas  main  along  the  right  of  way  of 
a  railroad  company,  to  enjoin  the  company  from  removing  tho 
main,  the  complaint  was  not  demurrable  on  the  ground  that  it 
contained  an  insufficient  statement  of  the  contract  and  that  the 
defect  was  not  cured  by  making  the  contract  an  exhibit  thereto, 
since  the  contract  was  the  foundation  of  plaintifTs  right  and  was 
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properly  incorporated  into  the  complaint  by  attaching  thereto  and 
fiUoi;  thorewith  a  copy  as  an  exhibit,  as  provided  by  §368  Bums 
1908,  fiab'^  R.  8.  1881,  requiring,  where  a  i^eading  Is  founded  on 
a  written  inst rumen t,  that  the  original,  or  a  copy  thereof,  must 
l>e  filed  with  such  i>leading. 

Ijake  Erie,  etc.,  R.  Co.  v.  Morott,  332, 337  (1). 

INSTRUCTIONS— 

See  Trial  0-20. 

Review  as  to,  see  Appeal  65-82. 

INSURANCE — 

1.  Parol  Contract, — ^A  parol  contract  of  insurance  Is  valid  and 
enforceable.  Brotherhood,  etc.,  v.  Corder,  214, 219  (6). 

2.  Action  on  Parol  Contract. — Complaint. — Testing  Sufficiency. — 
Although  some  writings  are  set  out  and  made  part  of  a  complaint 
in  an  action  against  an  Insurance  company,  drawn  on  the  theory 
of  a  parol  contract,  such  fact  does  not  require  the  sufficiency  of 
the  pleading  to  be  tested  by  the  rules  applicable  where  the  action 
is  based  on  a  certificate  or  policy  actually  issued. 

Brotherhood,  etc.,  v.  Corder,  214, 218  (3). 

3.  Action  on  Policy. — Proof. — General  Denial. — Where,  in  an  ac- 
tion on  an  employer's  liability  policy,  it  is  essential  to  a  recovery 
l>y  plaintiff  that  he  allege  and  prove  payment  of  a  Judgment 
against  him  In  favor  of  the  employe,  it  may  be  shown  under  the 
general  denial  that  such  payment  was  not  in  good  faith  and  that 
the  money  claimed  to  have  been  paid  was  advanced  by  the  agents 
and  attorneys  of  the  employe  and  had  since  been  returned  to 
them.  Campbell  v.  Maryland  Casualty  Co.,  228, 231  (1 ). 

4.  Employer's  Liability  Insurance. — Indemnity  Contract. — Proof. — 
In  an  action  on  an  employer's  liability  policy,  if  the  contract  is 
one  to  indemnify  against  loss,  plaintiff  must  show  a  damage  before 
lie  can  recover.      Campbell  v.  Maryland  Casualty  Co.,  228, 231  (3). 

5.  Employer's  Liability  Imurance. — Insurance  Apainst  Liability. — 
RifflU  of  Action. — Where  an  employer's  liability  policy  Is  a  con- 
tract to  protect  the  assured  against  liability  merely,  an  action 
may  be  brought  and  recovery  had  thereon  as  soon  as  the  liability 
is  legally  imposed,  regardless  of  whether  any  actual  loss  or  dam- 
age has  been  suffered. 

Caanpbell  v.  Maryland  Casualty  Co.,  228, 231  (4). 

G.  Employer's  Liability  Insurance. — Construction  of  Policy. — In- 
surance  Against  Liability. — Where  an  employer's  liability  policy 
stated  that  the  company  agreed  to  indemnify  the  assured  against 
1()S8  from  liability  for  damages  on  account  of  bodily  injuries  to 
an  enx{)loye  caused  by  the  negligence  of  the  assured,  and  provided 
that  no  action  should  lie  against  the  company  unless  brought  by 
the  assured  himself  to  reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  Judgment  after  trial  of  the 
issue,  the  language  indicates  an  Intention  to  Indemnify  against 
loss  only;  but,  when  construed  in  connection  with  a  rider  pro- 
viding that  the  policy  should  "only  cover  losses  sustained  by  and 
liabilities  for  any  claims  against  the  assured  as  a  result  of  the 
risk  si)ecifled  in  the  contract,"  the  policy  Insured  against  liability 
as  well  as  against  loss  and  the  employer  could  recover  thereon 
without  showing  an  actual  loss. 

Campbell  v.  Maryland  Casualty  Co.,  228, 232  (5) . 
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7.  Fire  Insurance. — Construction  of  Contract, — ^A.  fire  Insaranoe 
policy  will  not  be  interpreted  with  the  strictness  which  ordinarily 
obtains  in  written  instruments,  since  the  insured  has  no  part  in 
drawing  the  contract. 

yorthem  Assurance  Co,  v.  Carpenter,  432, 437  (1) . 

8w  Fire  Insurance, — Actions,— Presumption^, — Presumption  Against 
Forfeiture, — Every  presumption  is  Indulged  in  favor  of  the  good 
faith  of  the  parties  to  fire  policy,  and  inconsistencies  on  its  face 
will  be  resolved  in  favor  of  the  actual  contract,  and  against  for- 
feiture. 'Sortliem  Assurance  Co,  v.  Carpenter,  432, 436  (2 ) . 

9.  Fire  Insurance, — Inconsistent  Provisions, — Waiver, — Fraud. — 
Where  the  insurer  receives  pay  for  a  valid  and  binding  policy, 
and  the  insurer  believes  that  he  has  such  a  policy,  the  law  will 
not  impute  to  the  insurer  a  fraudulent  Intent  not  to  deliver  that 
kind  of  a  policy,  but  will  hold  that  conditions  therein  inconsistent 
with  the  risk  were  either  waived  or  overlooked,  and  that  the 
insurer  is  estopped  from  setting  up  a  breach  thereof. 

northern  Assurance  Co.  v.  Carpenter,  432, 440  (5). 

10.  Fire  Insurance,— Provisions  of  Policy, — Waiver, — ^Where  the 
insuring  clause  of  a  fire  policy  stated  that  for  the  consideration 
named  the  company  insures  the  owner  of  the  x>roperty  described 
against  loss  by  fire  for  a  definite  term,  and  the  policy  contained 
defeasance  clauses  inconsistent  therewith  and  providing  that  be- 
fore the  policy  shall  take  effect  the  insured  shall  make  an  inven- 
tory, and  requiring  him  to  keep  books  of  account,  etc.,  the  provi- 
sions of  such  clauses  were  waived  and  the  risk  attached  at  once, 
where  the  company  delivered  the  policy  and  accepted  and  retained 
the  full  premium,  without  calling  the  attention  of  the  insured  to 
such  clauses  or  making  any  inquiry  as  to  an  inventory,  or  as  to 
his  method  of  doing  business. 

Northern  Assurance  Co.  v.  Carpenter,  432, 436  (3) ,  439  (3). 

11.  Fraternal  Insurance, — By-Laws. — Waiver, — ^A  fratenuil  insur- 
ance organization  may  waive  compliance  with  a  by-law  or  regu- 
lation made  for  its  benefit,  and  it  may  ratify  the  action  of  a  local 
lodge  in  waiving  compliance  with  any  such  by-law  or  regulation. 

BroUierhood,  etc.,  v.  Corder, 214, 225  (9). 

12.  Fraternal  Insurance. — By-laws. — Construction. — Where  the  ob- 
ject of  a  fraternal  order  is  not  the  seeking  of  profit,  but  the  pro- 
tection of  its  members  and  their  beneficiaries  by  means  of  indem- 
nity, its  constitution,  by-laws  and  other  writings  are  to  be  lit>er^ 
ally  construed  .to  promote  the  benevolent  objects  of  the  organiza- 
tion. Brotherhood,  etc.,  v.  Corder,  214, 224  (8) . 

13.  Fraternal  Insurance, — Parol  Contract. — Complaint, — By-Laws, 
— In  an  action  against  a  fraternal  insurance  company,  where  the 
complaint  was  on  the  theory  of  a  parol  contract  of  insurance,  it 
was  not  essential  to  the  sufilclency  of  the  complaint  that  copies 
of  the  constitution  and  by-laws  be  set  out  therein. 

Brotherhood,  etc,  v.  Corder,  214, 219  (5). 

14.  Fraternal  Insurance. — Defense, — Nonpayment  of  Dues. — Condi- 
lions  Precedent, — ^A  fraternal  insurance  company  may  not  defend 
an  action  on  a  certificate  issued  by  it  on  the  ground  that  a  pay- 
ment of  dues  was  made  too  late,  and  at  the  same  time  retain  the 
amount  of  such  payment,  but,  to  defend  on  such  ground,  it  should 
show  that  It  had  refused  to  accept  such  payment,  or  had  offered 
to  return  it  and  had  kept  the  tender  good  by  bringing  the  amount 
into  court.  Modem  Woodmen  v.  Jones,  149, 152  (6) . 
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15.  Fraternal  Insurance. — Evidence, — Direction  of  Verdict. — In  an 
action  on  a  fraternal  benefit  certificate,  uncontradicted  docu- 
mentary evidence  as  to  tlie  issuance  of  the  certificate,  ttie  pay- 
ment of  dues  and  the  death  of  the  member  made  a  prima  facie 
case  for  plaintiff,  notwithstanding  evidence  showing  an  offer  to 
return  the  last  payment  of  dues  where  defendant  failed  to  keep 
the  tender  good,  and,  in  the  absence  of  any  other  evidence,  an 
inBtructi<m  to  return  a  verdict  for  plaintiff  was  not  erroneous. 

Modem  Woodmen  v.  Jones,  149, 152  (7). 

16.  Fraternal  Insurance. — Medical  Examiner. — Powers.  —  Where 
the  authority  of  the  grand  medical  examiner  of  an  insurance 
order,  under  its  constitution  and  by-laws,  extended  to  the  deter- 
mination of  the  physical  qualifications  of  the  applicant,  and  to 
the  ascertainment  that  the  application  complies  generally  with 
the  prescribed  forms,  rules  and  laws  of  the  order,  he  had  no 
authority  to  deny  an  applicant  a  beneficiary  certificate  because 
he  was  not  initiated  within  a  certain  time  after  medical  examina- 
tion, as  prescribed  by  the  laws  of  the  order. 

Brotlierhood,  etc.,  v.  Corder,  214, 226  (10). 

17.  Fraternal  Insurance.  —  Parol  Contract,  —  Complaint.  —  ^Sfiij^- 
ciency. — A  complaint  against  a  fraternal  order,  stattng  that  dece- 
dent applied  to  a  local  lodge  for  a  beneficiary  certificate,  naming 
plaintiff,  his  sister,  as  beneficiary,  that  the  application  was  ac^ 
cepted  and  approved,  that  he  paid  his  fees,  became  a  member  and 
performed  all  the  conditions  required  of  him  to  entitle  him  to  a 
certificate,  that  defendant  agreed  to  insure  his  life  for  a  specified 
sum  to  be  paid  to  plaintiff  on  decedent's  death,  and  that  he  was 
assessed  as  a  member  until  his  death,  but  that  a  certificate  was 
never  issued  and  that  defendant  refused  to  issue  it,  etc.,  suffi- 
ciently states  a  cause  of  action  on  the  theory  of  a  parol  contract 
of  insurance. 

Brotherhood,  etc.,  v.  Corder,  214, 216  (2) ,  218  (2) ,  219  (2) . 

18.  Fraternal  Insurance, — Bt/-l(^tcs. — Conditions  Precident.— Waiv- 
er,— Where  the  by-laws  of  a  fraternal  insurance  society  make  an 
application  for  a  l)eneficiary  certificate  a  condition  precedent  to 
initiation  in  a  local  lodge,  and  provide  that  the  same  shall  be  in 
possession  of  the  lodge  at  the  time  of  the  initiation,  that  before 
Initiation  a  committee  of  the  local  lodge  must  pass  on  the  quali- 
fication of  the  applicant  and  recommend  him  for  membership,  and 
that  the  local  physician  must  make  the  required  medical  exami- 
nation and  report  thereon  before  initiation,  and  that  If  the  appli- 
cant has  met  the  conditions  and  is  initiated  within  the  prescribed 
time,  he  is  entitled  to  a  beneficiary  certificate,  subject  only  to 
the  approval  of  the  grand  medical  examiner,  the  action  of  a  local 
lodge  in  Initiating  a  member  after  the  expiration  of  the  time 
prescribed  in  the  by-laws,  and  the  failure  of  the  grand  lodge  to 
reject  him  as  a  member  of  the  lodge,  was  a  waiver  of  the  objec- 
tion that  he  was  not  initiated  within  the  prescribed  time  following 
his  medical  examination. 

Brotherhood,  etc.,  v.  Corder,  214, 224  (7),  225  (7). 

INTERURBAN  RAIIiROADS— 

See  Railroads  42-48. 

INVITED  KRROR — 

Cannot  be  taken  advantage  of  on  ai^>ea1,  see  Appeal  2. 
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JUDGES— 


1.  Judge  Pro  Tern.— 'Appointment. — Ohjections, — Waiver.— Appeal. 
— Where  a  Judge  has  been  called,  or  an  attorney  appointed  as 
Judge,  to  try  a  cause,  and  no  objection  is  made  at  the  time,  or  to 
his  sitting  in  the  cause  when  he  assumes  to  act,  all  objections 
thereto  will  be  deemed  waived  on  appeal,  and  the  same  rule 
applies  as  to  the  appointment  of  a  Judge  pro  tern, 

Jordan  v.  Indianapolis  Coal  Co,,  542, 545  (5) . 

2.  Judge  Pro  Tem,-^Appolntm€nt.—Vaiidiiy.--^Judge  De  Facto.— 
Where  the  regular  Judge  appointed  a  Judge  pro  tern,  to  preside 
over  the  court  during  his  illness,  and  the  court  has  Jurisdiction 
of  the  subject-matter  of  the  action  and  of  the  person  of  the  de- 
fendant, and  the  Judge  so  appointed  took  the  oath  and  assumed 
the  duties  of  a  Judge  pro  tern.,  he  was  a  Judge  de  facto,  if  not  dc 
jure,  notwithstanding  the  failure  of  the  regular  Judge  to  sign  the 
order  of  appointment 

Jordan  v.  IndianapoUa  Coal  Co.,  542, 544  (3) ,  545  (3) . 

JUDGMENT— 

See  Partition  1 ;  Trial  31,  35. 

Binding  effect  of,  see  Trusts  10. 

Rendition  of,  see  Exbcution. 

On  answers  to  interrogatories,  see  Appeal  106-108. 

Is  a  provable  debt  under  banlcruptcy  act,  see  Bankruptcy  1 ;  Kreit- 
Icin  v.  Ferger,  109,  205  (3). 

Error  in  form  of,  will  be  ordered  cured  by  a  modification,  see  Ap- 
peal 141. 

On  appeal  every  presumption  is  indulged  in  favw  of  the  correctness 
of  the  Judgment  of  the  trial  court,  see  Appeal  86. 

The  fact  that  the  Jury's  answers  to  Interrogatories  are  not  consist- 
ent with  the  evidence,  or  with  each  other,  furnishes  no  ground  for 
sustaining  a  motion  for  Judgment  thereon,  see  Trial  23. 

1.  Nunc  Pro  Tunc  Entries, — Evidence. — ^As  a  general  rule  a  nunc 
pro  tunc  entry  cannot  be  made  on  oral  testimony  alone. 

Pittsburgh,  etc,  R,  Co.  v.  Johnson,  457, 476  (10). 

2.  Record. — Pleadings. — The  pleadings  filed  in  a  cause  are  a  part 
of  the  record,  though  not  required  to  be  copied  at  length  into  the 
order-book  entries.         Mitten  v.  CasweU-Runyan  Co.,  521, 525  ( 1 ) . 

3.  Rendition  During  Pendency  of  Motion  for  New  Trial. — Validity. 
— A  judgment  is  not  void  because  it  is  rwidered  while  a  motion 
for  a  new  trial  is  pending,  but  such  pending  motion  merely  0]>- 
erates  to  suspend  the  effect  and  enforcement  of  the  Judgment. 

Pittslmrgh,  etc.,  R,  Co.  v.  Johnson,  457, 469  (0) . 

4.  Rendition. — Evidence. — Sufficiency. — In  an  action  to  enjoin  the 
enforcement  of  an  execution,  wherein  defendant  secured  a  nunc 
pro  tunc  reading  and  signing  of  the  Judgment,  special  findings 
that  a  Judgment  was  rendered  and  entered,  and  that  the  only 
irregularity  consisted  of  a  failure  to  read  and  sign  the  entry  in 
oi)en  court,  are  sufficiently  supported  by  the  evidence,  where,  be- 
sides the  testimony  of  witnesses  to  the  effect  that  the  Judgment 
had  been  rendered  and  entered  in  the  order  book,  there  was  some 
record  and  documentary  evidence  to  support  every  material  part 
of  each  and  all  the  findings  made  by  the  court. 

PUUhwrgh,  etc.,  R.  Co.  v.  Johnson,  457, 471  (9) . 

5.  Action  on  Judgment. — Review. — Form  of  Judgment. — Failure  to 
Cfbject. — ^Although  it  was  improper,  in  an  action  on  a  Judgment 
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with  relief  and  without  exemption,  to  render  a  Judgment  with 
benefit  of  exemption  and  without  relief,  the  judgment  will  not  be 
reversed,  where  api>ellant  failed  to  nvake  objections  or  take  ex- 
ception to  the  form  of  the  Judgment,  and  made  no  motion  to 
modify  same.  Kreitlein  y.  Ferger  199, 209  (7) . 

6.  Action  on  Judgment. — Defense. — Discharge  in  Bankruptcy. — 
Proof. — Burden. — In  an  action  on  a  prior  Judgment,  where  de- 
fendant pleaded  a  discharge  In  bankruptcy,  he  had  the  burden  of 
proving  that  the  debt  which  he  listed  In  his  schedule  of  creditors 
in  the  bankruptcy  proceeding  was  the  debt  of  the  plaintiff  on 
which  the  action  is  brought,  so  that  a  Judgment  for  plaintiff  will 
not  be  disturbed  on  the  ground  that  the  decision  is  not  sustained 
by  sufficient  evidence,  or  that  it  is  contrary  to  law,  where  there 
was  no  proof  in  any  way  identifying  the  Judgment  sued  on  and 
the  debt  listed  in  the  bankruptcy  proceedings  as  being  one  and 
the  same  debt  Kreitlein  v.  Ferger,  199, 208  (6). 

7.  If'oreign  Judgments. — Admissihilitg  in  Evidence. — X  certified 
copy  of  the  proceedings  of  a  probate  court  of  another  state  dis- 
posing of  property  within  Its  Jurisdiction,  is  admissible  in  evi- 
dence in  this  State.  Cooleyy.  KeU€y,eS7,ed^  {7). 

8.  Foreign  Judgments. — Conclusiveness. — Under  Art.  4,  §1,  of  the 
Federal  Constitution,  providing  that  full  faith  and  credit  shall 
be  given  In  each  state  to  the  public  records  and  Judicial  proceed- 
ings of  every  other  state,  a  Judgment  rendered  by  a  court  of  one 
state,  having  Jurisdiction  of  the  parties  and  the  subject  matter, 
is  as  conclusive  in  every  other  state  as  in  the  one  in  which  it 
was  rendered.  Cooley  v.  Kelley,  687, 694  (8) . 

0.  Foreign  Judgments. — Collateral  Attack. — Where  the  Judgment 
of  a  probate  court  of  another  state  terminating  a  testamentary 
trust,  was  made  pursuant  to  statutory  provisions  of  such  state 
giving  probate  courts  full  power  to  hear  and  determine  all  mat- 
ters relating  to  the  manner  in  which  a  trustee  has  executed  his 
trust,  and  requiring  trustees^to  render  accounts  to  the  probate 
court,  etc.,  such  judgment  cannot  be  collaterally  questioned  in 
this  State,  unless  want  of  Jurisdiction  appears  on  the  face  of 
the  pleadings.  Cooley  v.  Kelley,  687, 695  ( 10) . 

10.  Res  Judicata. — Parol  Evidence. — Parol  evidence  is  not  admis- 
sible to  determine  what  was  in  fact  adjudicated  in  a  former 
action,  where  the  pleadings  in  such  action  are  definite  and  unam- 
biguous. Mitten  v.  CasuyeU-Runyan  Co.,  521, 528  (4) ,  530  (4) . 

11.  Res  Judicata. — Issues. — Pleading. — ^What  was  in  issue  In  a  for- 
mer action  must  generally  be  determined  by  the  pleadings  there- 
in, and  everything  which  might  have  been  adjudged  under  such 
Lssues  will  be  presumed  to  have  been  adjudicated. 

MUten  v.  Caswell'Runyan  Co.,  521, 527  (3). 

12.  Res  Judicata. — A  Judgment  determines  all  material  Issues  in- 
volved betiiv'een  the  parties  to  the  action  and  all  matters  which 
might  have  been  properly  litigated  and  settled  within  the  i^ues 
tendered  or  made  by  the  pleadings,  and  is  res  judicata  in  a  sub- 
sequent action,  though  the  form  of  the  two  actions  is  not  the 
same.  Mitten  v.  CastcelURunyan  Co.,  521, 525  (2) . 

13.  Failure  to  Read  and  Sign. — Reading  and  Signing  Nunc  Pro 
Tunc. — Effect. — Where  the  only  Irregularity  in  the  rendition  of  a 
Judgment  consisted  of  the  failure  to  read  and  sign  the  order  book 
entry  of  same,  as  required  by  §1450  Burns  1908,  Acts  1885  p.  124. 
the  nunc  pro  tunc  reading  and  signing  thereof,  as  authorised  by 
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§1451  Burns  1908,  §1331  R  S.  1881,  gave  to  it  regularity  author- 
izing its  enforcement  by  execution  as  of  the  date  of  its  rendition. 

Piitshurgh,  etc^  B,  Co»  v.  Jolifison,  457,  470  (8) . 

14.  Validittf, — Failure  to  Read  and  Sign. — While  the  rendition  of 
a  Judgment  by  the  trial  court,  its  entry  on  the  order  book  by  tlie 
clerk,  and  its  final  approval  and  authentication  by  the  Judge's 
signature,  after  it  has  been  read  in  oi>en  court,  are  separate,  Inde- 
I)endent  acts  essential  to  support  an  execution  issued  on  such 
Judgment,  the  failure  of  the  court  to  cause  the  order  book 
entry  to  be  rend  In  open  court,  and  to  sign  same,  as  required  by 
§1450  Bums  1908,  Acts  1885  p.  124,  will  not  render  the  Judgment 
void.  PUtahurgh,  etc.,  R.  Co,  v.  Johnson,  457, 4G7  (4) . 

15.  Failure  to  Read  and  Sign., — Findings. — Conclusions  of  Laic. — 
yunc  Pro  Tunc  Proceedings. — TNTiere,  In  an  action  to  enjoin  tlio 
enforcement  of  an  execution,  the  sixx-ial  findings  show  that  the 
Judgment  on  which  the  execution  issued  had  been  rendered,  and 
that  it  had  been  proi>erly  entered  by  the  clerk,  but  had  not  b<H»n 
read  and  signed,  a  conclusion  of  law  stated  thereon  that  such 
Judgment  and  record  entry  "should  be  and  the  same  now  is  read 
and  signed  in  open  court  nunc  pro  tunc,  and  said  Judgment  may 
now  be  enforced  by  proi)er  writ,"  is  not  open  to  the  objection 
that  It  Is  a  nunc  pro  tunc  rendition  of  the  Judgment. 

Pittsburgh,  etc,  R.  Co.  v.  Johnson,  457,  461)  (7). 

JUDICIAL  NOTICE — 

See  Evidence  4,  9. 

JURISDICTION — 

See  PL&A.DING  22. 

Of  Appellate  Court,  see  Courts  3.   * 

Ai)peal  void  for  want  of,  see  Appkal  1. 

Notice  to  all  necessary  iJarties  is  essential  to,  of  an  apixtil,  siv 
Appeal  12. 

JURY— 

See  Questions  fob  Jury. 

Uight  of  trial  by.  st»e  Landlord  and  Tenant  :\. 

An  instruction  which  Invades  the  province  of  the,  is  properly  re- 
fused, see  Appeal  (55. 

Instructions  are  pa'operly  refused  which  if  given  would  invade  (he 
province  of  the,  see  Trial  8. 

1.  Right  to  Trial  by  Jury. — Refusal. — Where  a  cause  is  triable  by 
Jury,  the  court's  refusal  to  permit  it  to  be  so  tried  is  error. 

Camp  v.  Camp,  250, 252  (3). 

2.  Right  to  Trial  by  Jury. — Determination. — Issues. — Whether  an 
equitable  issue  is  raised  so  as  to  prevent  the  trial  of  a  cause  by 
Jury,  must  be  determined  from  the  sul)s(antial  and  material  facts 
averred  in  the  pleadings.  licstony.Dougan,  40,^1  (5). 

3.  Right  to  Trial  by  Jury. --F quit y.^Tr us ts.—Vn(\eT  H18  Burns 
1908,  H09  R.  S.  1881,  providing  how  causes  shall  Ik*  tried,  where 
the  complaint  in  an  administrator's  action  disclosed  that  plain- 
tifTs  decedent  was  the  mother  of  defendant's  decedent,  and  that 

Vol.  52—48 
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the  mother  and  son  lived  for  many  years  in  relations  of  tlie 
greatest  trust  and  confidence,  during  whicli  time  the  sou  marketed 
the  products  of  the  mother's  land  for  her  lienefit,  and  deposited 
and  loaned  out  the  proceeds  in  his  own  name  in  trust  for  her, 
by  reason  of  which  the  son*s  estate  was  indebted  to  the  mother's 
estate  in  a  certain  sum,  the  refusal  of  the  trial  court  to  submit 
the  entire  cause  to  a  Jury  was  not  erroneous. 

Camp  V.  Camp,  250, 252  (4),  254  (4). 

KNOWIiEDOB— 

Matters  of  common,  see  Evideitcr  9. 

LANDLORD  AND  TENANT— 

1.  Action  for  Ponncssion, — Defenses. — Pleading. — General  Denial, — 
In  an  action  by  a  landlord  against  the  tenant  for  possession,  all 
defenses,  legal  and  equitable,  are  admissible  under  the  general 
denial.  Heston  v.  Dougan^  40, 47  (G) . 

2.  Action  for  Possession. — Pleading. — Reply. — The  procedure  and 
pleading  In  the  circuit  court.  In  an  action  by  a  landlord  against 
the  tenant  for  possession,  follow  the  procedure  in  civil  cases  be- 
fore Justices,  and  by  §1752  Bums  1908,  §1463  R.  S.  18S1,  In  civil 
eases  l)efore  a  Justice,  a  rei>lication  is  unnecessary,  so  that  the 
action  of  the  circuit  court  in  striking  out  plaintiffs  reply  to  a 
paragraph  of  answer,  in  such  a  proceeding,  is  not  error. 

Heston  v.  Dougan,  40, 40  (3) . 

3*  Action  for  Possession. — Answer  Denying  Relation  of  Landlord 
and  Tenant — TriaL — Rig?it  to  Trial  by  Jury. — In  an  action  by  a 
landlord  against  the  tenant  for  possession,  the  defendant's  answer 
averring  that  the  relation  of  landlord  and  tenant  never  exist ed» 
that  defendant  was  the  owner  of  the  land,  and  that  the  paper 
i-elied  on  by  plaintiff  as  a  lease  was  signed  by  defendant  In  reli- 
ance on  the  representations  of  plaintiff  that  it  was  a  copy  of  a 
lost  contract,  and  in  which  defendant  asked  for  no  affirmative 
relief,  tendered  issues  provable  under  the  general  denial  and 
amounted  merely  to  an  argumentative  denial,  so  that  the  plead- 
ings presented  an  ordinary  action  in  ejectment,  triable  by  Jury. 

Heston  v.  Dougan,  40, 46  (4) ,  47  (4) , 

4.  Action  for  Possession. — Denial  of  Landlord* s  Title. — Answer. — 
Sufficiency. — In  an  action  for  the  possession  of  land  alleged  to  be 
held  by  defendant  as  the  lessee  of  plaintiff,  an  answer  ailing 
title  in  defendant,  denying  that  the  relationship  of  landlord  and 
tenant  existed,  and  alleging  that  defendants  signature  to  the 
pai>er  relied  on  by  iHaintiff  as  a  lease  was  procured  through  the 
misrepresentation  and  fraud  of  plaintiff.  Is  not  demurrable  on  the 
theory  that  a  tenant  may  not  controvert  the  landlord's  title  dur- 
ing the  existence  of  the  tenancy,  since  that  rule  only  applies 
where  the  relation  of  landlord  and  tenant  exists  and  does  not 
control  where  the  existence  of  such  relation  is  denied. 

Heston  v.  Dougan,  40, 45  ( 1 ) . 

5.  Action  for  Possession,  —  Instructions.  —  Issues.  —  Where,  in  a 
landlord's  action  for  possession,  defendant  alleged  that  the  rela- 
tion of  landlord  and  tenant  never  existed  and  that  he  had  been 
Induced  to  sign  the  lease  through  the  representation  of  plaintiff 
that  It  was  merely  a  copy  of  a  contract  relating  to  a  conveyance 
of  the  land  that  defendant  had  made  to  plaintiff  to  secure  a  debt, 
an  instruction  that  If  defendant  and  his  wife  executed  a  deed  to 
plaintiff  solely  to  secure  a  debt  owing  to  plaintiff,  such  deed, 
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though  absolute  on  Its  face,  would  be  a  mortgage  and  defendant 
would  be  entitled  to  possession  of  the  property  mentioned,  and 
that  such  fact  should  be  considered  with  all  the  other  evidence 
relative  to  that  issue  In  determining  whether  defendant  know- 
ingly executed  the  lease,  was  within  the  issues  and  a  proper  in- 
struction on  that  branch  of  the  case. 

Heston  v.  Dougan,  40, 50  (10). 
LAST  CLEAR  CHANCE — 

See  Railboads  12,  24. 

LEASES — 

See  pABTrnoN  2. 

LIABILITY— 

See  Municipal  Cobpobattons  12-15,  18. 
Of  carrier  to  passengers,  see  Cabbiebs  2. 

LIMITATION  OP  ACTIONS— 

See  Death  4. 

1.  Accrual  of  Cause  of  Action. — Injury  to  Property, — Statutes. — 
An  action  for  injury  by  the  overflow  of  real  proi>erty  is  barred 
by  the  six  years'  statute  of  limitations,  §2^  Burns  1908,  §292  R. 
R.  1881,  where  the  acts  which  produced  the  overflow  occurred 
more  than  six  years  before  the  bringing  of  the  action,  although 
tJie  Injuries  are  alleged  to  have  been  suffered  within  such  six 
year  i)eriod.  Beigmund  v.  Tyner,  581,  584  (3). 

2.  Accrual  of  Cause  of  Action. — Breach  of  Contract  to  Bequeath 
or  Devise. — Where  a  person  fully  performs  his  contract  to  per- 
form services  and  to  board  and  care  for  another  during  his  life- 
time, in  consideration  of  the  other's  promise  to  will  all  his  prop- 
erty to  him,  and  the  other  party  falls  to  leave  such  a  will  in 
force  at  his  death,  the  breach  occurs  immediately  prior  to  his 
deatli,  at  which  time  the  cause  of  action  accrues  and  the  statute 
of  limitations  begins  to  run.  Paul  v.  Snyder,  201,  205  (4). 

3.  Accrual  of  Cause  of  Action. — Breach  of  Contract  to  Bequeath  or 
Devise. — Where  a  party  who  has  agreed  to  will  all  his  property 
to  another,  in  consideration  of  the  other's  services  in  running  his 
farm  and  providing  him  board  and  care  during  life,  prevents 
performance  on  such  person's  part  by  so  mistreating  him  that 
he  is  compelled  to  abandon  his  efforts  to  perform,  the  contract  is 
terminated  at  the  time  of  such  abandonment  and  thereupon  the 
»tiitut«  of  limitations  begins  to  nm  against  the  right  of  action 
for  the  value  of  services  rendered  under  the  contract 

Paul  V.  Snyder,  291, 296  (5) . 

4.  Concealment  of  Cause  of  Action. — Burden  of  Proof. — One  who 
alleges  and  relies  on  concealment  to  avoid  the  statute  of  limita- 
tions has  the  burden  of  proving  same. 

State,  ex  rel,  v.  Jackson,  254. 259  (6). 

5.  Concealment  of  Cause  of  Action. — Entries  on  Public  Records. — 
Entries  on  public  records,  that  may  tend  to  mislead,  cannot  of 
themselves  constitute  a  concealment  of  a  cause  of  action,  where, 
on  investigation,  such  records  reveal  facts  showing  that  such 
cause  of  action  does  exist.    State,  ew  rel.,  v.  Jackson,  254, 250  (5). 
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6.  Concealment  of  Cau%e  of  Action. — Special  Findings. — Special 
flDdings,  to  be  sufficient  to  avoid  the  statute  oC  limitations  on  tlie 
^ound  of  conoeulmeut,  should  show  such  concealment  as  an  ultl- 
luate  fact  or  it  must  appear  therefrom  as  a  necessary  inference 
from  the  facts  found.  .V^afe,  ex  rel.,  v.  Jackson,  2^,  259  (7). 

7.  Coticralmcnt  of  Cause  of  Action, — Knowledge  of  Existence  of 
Cause  of  Acti(m. — Hoard  of  County  Cofnmissioners. — Where  a 
hoard  of  county  commissioners  had  knowledge  of  the  existence  of 
an  lndebtedne«»9  to  the  county,  the  subsequeat  change  in  the  per- 
sonnel of  the  board  could  not  affect  the  question  of  knowledge 
thereof  by  the  board,  since  such  board  is  a  perpetual  body  not 
affected  by  changes  in  its  membership. 

State,  ex  rel,  v.  Jackson,  254, 259  (4) . 

8.  Concealment  of  Cause  of  Action. — ^To  constitute  concealment  of 
a  cause  of  action  so  as  to  i)revent  the  running  of  the  statute  of 
limitations,  some  trick  or  artifice  must  be  employed  to  prevent 
inquiry  or  elude  investigation,  or  which  is  calculated  to  mislead 
and  hinder  the  party  who  has  the  cause  of  action  from  obtaining 
information,  by  the  use  of  ordinary  diligence,  that  a  right  of 
action  exists,  and  the  acts  relied  on  must  be  of  an  affirmative 
character  and  fraudulent      State,  ex  rel.,  v.  Jackson,  254,  258  (2). 

9.  Concealment  of  Cause  of  Action. — Entries  on  Public  Records. — 
Special  Findings. — Sufficiency. — In  an  action  by  the  state  on  rela- 
tion of  the  board  of  county  commissioners  against  a  former  offi- 
cial and  the  sureties  on  his  bond  to  recover  money  wrongfully 
appropriated,  siKJcial  findings,  sho\^ing  that  an  entry  had  been 
made  by  the  board  of  commissioners  authorizing  the  dismissal  of 
a  former  action  for  tl\e  recovery  of  such  money,  stating  that  It 
had  been  compromised  and  settled,  and  showing  its  dismissal,  and 
findings  showing  that  nothing  had  ever  been  paid*  pursuant  to 
such  compromise,  and  that  the  persons  constituting  the  board  of 
commissioners  at  tlie  time  of  the  latter  action  had  no  knowle<lge 
of  the  Indebtedness  until  shortly  before  bringing  the  action,  were 
insuMicient  to  show  a  concealment  of  the  cause  of  action  so  as  to 
avoid  the  statute  of  limitations  pleaded  by  such  sureties. 

State,  ex  rel,  v.  Jackson,  254, 259  (3),  260  (3). 

10.  Mortgage  Debt, — Part  Payment  by  Adult  Tenant  in  Common. — 
Effect  on  Infant  Tenant  in  Commofu — ^An  adult  heir,  who  is 
a  tenant  in  common  of  real  estate  with  a  minor  heir,  is  not  by 
virtue  of  the  relation  of  co-tenancy  the  implied  agent  of  the  minor 
and  cannot  by  making  part  payments  on  the  ancestor's  mortgage 
debt,  toll  the  statute  of  limitations  against  such  minor. 

WcidcnJvamnier  \.  McAdajns,  98, 104  (7), 

11.  Part  Payment  by  One  of  Several  Joint  Debtors. — Effect. — A 
part  payment  by  one  of  several  joint  debtors  can  serve  only  to 
suspend  the  running  of  the  statute  of  limitations  as  against  the 
party  making  the  payment  by  himself  or  duly  authorized  agent 

Weidenfuammer  v.  McAd^ms,  98, 101  (1). 

12.  Part  Payment  of  Debt. — Tmplhation. — Infants. — Part  payment 
takes  a  debt  out  of  the  statute  of  limitations  by  virtue  of  the 
legal  implication  that  such  part  i>ayment  Is  a  new  promise  to 
pay  the  residue  of  the  debt  but  such  implied  promise  does  not 
oi)erate  to  bind  an  infant  since  he  cannot  toll  the  statute  even 
by  an  express  promise.      Weidenhanvmjer  y.  Mc Adams,  US,  103  (4). 


INDEX. 


757 


MACHINERY— 

As  to  the  guarding  of,  see  Masteb  and  Sebvaitt  13. 
Unguarded,  see  M/steb  and  Sesvant  29,  49. 

"MANUFACTURING  ESTABLISHMENT" — 

See  Words  and  Phrases. 


MASTER  AND  SERVANT. 


I.   Thb  Rbultxon,  1-4. 
II.   Skbvicbs  and  Compbnsation,  6-7. 

III.   Mastkb's  Liabtlity  to  Sxbvant. 

(a)  Natubb  and  Extent  in  Qbn- 

■BAL,»-13. 

(b)  WoBKS,  Wats  and  Maohik- 

SBT,  18-2S. 


IV. 


(c)  Wabntmg  and  Instbuctxno 
Skbvants,  2d,  25. 

(d)  CONTRIBUTOBT  NBQLiaXNOB, 

26-28. 
(e)  Fkllow  Skbvants.  80-88. 
it)  Assumption  or  Risk,  34-42. 

AonoNS,  48-49. 


I.    The  Relation. 

1.  Injury  to  Servant, — Existence  of  Relation: — Complaint. — The 
statement  In  a  complaint  for  injuries  to  a  servant,  that  plaintiff 
was  In  the  employ  of  defendant  as  a  common  laborer,  fixes  the 
relation  of  master  and  servant,  and  sufficiently  shows  the  exist- 
ence of  the  legal  duty  owing  to  plaintiff  by  defendant  to  use 
ordinary  care  to  funiish  him  a  reasonably  safe  place  in  which 
to  work,  and  reasonably  safe  appliances  with  which  to  work. 
South  Bend,  etc..  Plow  Co.  v.  Ciaane  (1905),  35  Ind.  App.  373,  is 
overruled.  /.  F.  Force  Handle  Co.  v.  HUey,  235, 242  ( 3 ) . 

2.  Injury  to  Servant. — Complaint. — Conntntction. — ^A  complaint  al- 
leging that  plaintiff  was  employed  in  defendant's  shale  bank  or 
pit  as  a  common  laborer  or  shoveler,  that  defendant's  shot-flrer 
was  discharged  by  defendant,  and  that  defendant,  knowing  that 
the  pit  was  unsafe,  wrongfully  and  negligently  ordered  and  di- 
rected plaintiff  to  go  into  such  dangerous  place  and  blast  and 
loosen  such  shale  and  continue  loading  cars,  does  not  show  that 
I>laintiff  was  employed  as,  or  accepted  the  position  of  shot-flrer, 
7)ut  that  he  was  merely  transferred  temporarily  from  his  employ- 
ment as  a  shoveler  to  that  of  a  shot-flrer. 

Oshorn  v.  Adams  Brick  Co.,  175, 182  (5) . 

3.  Injury  to  Servant. — Complaint. — Sufpek^ncj/. — In  a  servant's  ac- 
tion for  personal  injuries,  a  complaint  alleging  that  plaintiff  was 
employed  as  a  common  laborer  in  and  about  defendant's  factor.v, 
and  that  while  so  employed,  and  while  he  was  engaged  in  his 
duties  as  such  common  lal)orer,  and  while  he  was  so  standing  in 
the  yanls  of  said  defendant,  he  was  injured  through  the  negli- 
gence of  defendant,  is  not  insufl[icient  on  the  ground  that  it  does 
not  show  that  plaintiff  at  the  time  of  his  injury  was  acting  in 
the  line  of  his  duty  as  an  employe  of  defendant,  or  that  defend- 
ant owed  him  any  duty,  since  the  word  "duties*'  refers  to  any 
work  which  his  employment  required  him  to  i)erform  as  common 
labor,  and  the  word  ''so,"  in  the  allegation  that  the  Injury  oc- 
curred while  he  was  "so"  standing  In  the  yards,  refers  back  to 
the  statement  that  he  was  engage<l  in  his  duties. 

/.  F.  Force  Handle  Co.  v.  Hisey,  235, 239  ( 1 ) . 

4.  Injury  to  Servant. — Place  of  Work. — Duty  of  Master. — Com- 
plaint.— 'Secessary  Allegations. — Wliere  the  relation  of  master 
and  servant  exists,  the  law  imposes  on  the  master  tlie  general 
duty  to  furnish  the  servant  a  reasonably  safe  place  in  which  to 
perform  his  work,  so  that  a  complaint  In  a  servant's  action  for 
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personal  injuries,  showing  that  the  rdatloQ  of  master  and  serv- 
ant existed  at  the  time  of  the  injury  and  that  the  servant  was 
I )er forming  the  work  which  he  was  employed  to  do,  need  noti 
si)ecifical1y  aver  that  the  masterial  duty  was  owing  to  him;  but 
the  allegation  of  facts  showing  the  existence  of  such  duty  is 
necessary  where  the  complaint  discloses  that  the  servant's  em- 
ployment required  him  to  do  a  particular  w<Mrk  in  a  particular 
place,  and  that  at  the  time  of  the  injury  he  was  not  in  such 
place,  but  in  a  different  one  where  the  performance  of  the  par- 
ticular work  could  not  have  called  him. 

/.  F.  Force  Handle  Co,  v.  HUeu,  235, 240  (2). 

II.    Services  aiv^o  Coupensatton. 

5.  Injury  to  Servant — Instructions. — Dwmoffes, — ^Where,  in  an  em- 
ploye's action  for  damages,  there  was  evidence  that  was  not 
comi)etent  on  the  question  of  the  amount  of  damages,  an  instruct 
tion,  that  in  determining  the  amount  of  damages,  "every  partic- 
ular and  phase  of  the  injury  may  enter  into  consideration  in  esti- 
mating such  damages,"  was  erroneous. 

Sanitary  Can  Co.  v.  McKinney,  379, 387  (9) . 

C.  Injury  to  Servant. — Instructions. — Evidence. — Damages. — In  an 
action  by  an  employe  for  personal  injuries,  where  there  was  evi- 
dence that  plaintiff  was  living  at  home  with  a  widowed  mother, 
who  had  six  children,  that  plaintiff  began  working  at  the  age  of 
fourteen,  and  that  two  of  his  sisters  were  working  in  defendant's 
factory,  an  instruction  that  the  amount  of  damages  should  be 
determined  "from  all  the  facts  and  circumstances  in  the  case  as 
shown  by  the  evidence,"  was  erroneous,  since  such  evidence  was 
not  competent  on  the  question  of  damages. 

Sanitary  Can  Co.  v.  McKkiney,  379, 386  (8). 

7.  Injury  to  Servant. — Proximate  Cause. — Furnishing  Employes 
Beer. — ^The  act  of  defendant's  superintendent  in  furnishing  be^r 
on  his  own  account  to  defendant's  employes  as  a  reward  for 
nccompllshlng  an  unusual  amount  of  work,  was  not  the  proxi- 
mate cause  of  Injury  to  an  employe  who  was  cnished  by  an  elec- 
tric motor  operated  by  an  incompetent  and  intoxicated  person, 
who  was  not  the  regular  motorman,  but  was  in  control  thereof 
at  the  request  of  the  regular  motorman,  without  the  knowledge 
or  acquiescence  of  defendant,  or  any  of  its  officers  or  agents,  and 
such  regular  motorman  was  not  intoxicated  and  had  not  partaken 
of  the  boer.  Columbia  Creosoting  Co.  v.  Beard,  200, 206  (7). 

III.    Master's  LiABiiLmr  to  Servant. 

(A)     Nature  and  Extent  in  General. 

8.  Injury  to  Servant. — Work  Outside  Regular  Employment. — Lia- 
hitity. — Where  a  servant  employed  to  do  certain  worlc,  was  in- 
jured while  performing  work  which  he  voluntarily  undertook  to 
perform  without  direction,  request  or  acquiescence  of  the  em- 
ployer, and  which  was  not  included  in  the  service  which  he  was 
employed  to  perform,  recovery  for  such  injury  is  precluded. 

Columbia  Creosoting  Co.  v.  Beard,  260. 265  (5). 

9.  ycgligence. — Vice  Principal. — An  employe,  regardless  of  his 
rank  or  grade,  who  is  authorized  to  perform  a  duty  which  Is 
clearly  the  master's  duty,  is  to  that  extent  a  vice  principal  and 
his  acrt  is  the  act  of  the  master,  and,  in  determining  the  master's 
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liability  for  his  negligence,  the  controlling  Inquiry  is  whetlier  bis 
act  or  omission  involved  a  duty  owing  by  the  master  to  the 
Injured  servant  Patterson  v.  Southern  R,  Co,,  618, 623  (3). 

10.  Plnccs  of  Work. — Tools  and  Appliances, — Duty  of  Master, — 
Delegation  of  Duty. — The  master's  duty  of  providing  a  reason- 
ably safe  place  for  the  servant  to  work,  and  safe  tools  and  appli- 
ances with  which  to  work,  is  a  continuing  one  and  cannot  be 
delegated  by  him  to  an  employe  so  as  to  avoid  responsibility  for 
its  violation.  Patterson  v.  Southern  R,  Co.,  618, 623  (2) . 

11.  Injury  to  Servant, — Complnint, — Violation  of  Statutory  Duty. 
— Assiunption  of  Risk, — ^The  doctrine  of  assumption  of  risk  does 
not  apply  in  a  servant's  action  for  i)er8onal  injuries,  where  the 
complaint  alleges  facts  showing  the  master's  violation  of  a  statu- 
tory duty,  and  in  such  case  it  is  unnecessary  to  allege  facts  show- 
ing that  the  risk  was  not  assumed. 

Koehler  v.  Hartnon,  315, 318  (2). 

12.  Injury  to  Servant. — Violation  of  Statutory  Duty, — yepligence. 
— Complaint. — Sufficiency, — A  complaint  for  the  death  6f  an  em- 
ploye, alleging  that  the  death  was  caused  by  the  employer's 
omission,  In  violation  of  statute,  to  guard  a  dangerous  belt,  suffi- 
ciently charges  negligence  without  averring  such  failure  to  be  a 
negligent  failure,  since  the  failure  to  discharge  a  duty  imposed 
by  statute  is  negligence  per  se, 

Anffola  R,,  etCy  Co,  v.  Butz,  420, 425  (5) . 

(B)     WoKKB,  Ways  and  Machinery. 

13.  Injury  to  Servant,  —  Guarding  MacJiinery,  —  Sufficiency  of 
au<irds,— Question  for  Jury.— Since  §8029  Burns  1908,  Acts  1800 
p.  231,  i>roviding  for  the  guarding  of  dangerous  machinery,  does 
not  describe  the  manner  in  which  dangerous  machinery  shall  be 
guarded  or  what  shall  be  deemed  a  proper  guard,  the  question 
of  whether  the  statutory  requirement  has  been  complied  with  is, 
in  each  case,  one  of  fact  to  be  determind  by  the  jury  from  the 
character  of  the  machine  and  the  nature  of  the  peril. 

Sanitary  Can  Co,  v.  McKinncy,  379, 385  (6). 

14.  Injury  to  Servant, — Failure  to  Comply  with  Factory  Act, — 
Complaint, — Sufficiency. — ^A  complaint,  in  an  action  for  the  death 
of  a  servant  who  was  caught  in  an  unguarded  belt,  alleging  that 
defendant  furnished  electricity  to  various  customers,  and  that, 
aa  a  part  of  the  machinery  in  its  plant,  it  had  boilers,  dynamos 
and  engines,  sufficiently  shows  that  defendant  was  engaged  in  the 
generation  of  electricity,  so  as  to  be  within  the  provisions  of  §8029 
Bums  1908.  Acts  1880  p.  231,  for  the  guarding  of  certain  dan- 
gerous machinery.  Angola  J?.,  etc.,  Co,  v.  Butz,  420, 423  (1 ) . 

15.  Injury  to  Servant. — Verdict. — Atiswers  to  IntefTogatorics, — In 
an  action  for  the  death  of  a  servant,  whose  arm  was  caught  by 
an  unguiirded  belt  while  he  was  attempting  to  adjust  the  Idler, 
the  general  verdict  for  plaintiff  is  not  overcome  by  answers  to 
interrogatories  showing  that  he  was  attempting  to  do  the  work 
with  the  means  provided,  and  in  the  usual  way,  but  that  the 
place  where  he  was  attempting  to  adjust  such  idler  was  more 
dangerous  than  other  places  where  he  could  have  done  the  same 
work.  Atigola,  R„  etc,  Co,  v.  B  utz,  420, 430  ( 11 ) . 

16.  Injury  to  Servant. — Elevator  Accident. — Elevator  Not  in  Con- 
trol of  Master, — LiabiUty, — Where  a  servant  Is  employed  to  hoist 
flour  by  an  elevator  to  the  upper  story  of  a  building  leased  in 
part  by  his  employer,  and  is  injured  by  reason  of  defects  in  such 
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elevator,  even  though  the  employer  under  his  lease  has  no  control 
over  the  elevator,  the  rule  that  the  master  is  bound  to  furnish 
a  reasonably  safe  place  for  the  servant  to  work,  and  reasonably 
safe  appliances  and  machinery,  applies,  and  soch  employer  is 
liable,  if,  by  the  exercise  of  ordinary  care  the  elevator  would 
have  been  known  to  be  danf^erous. 

National  Biscuit  Co,  v.  Wilson,  630, 633  (3). 

17.  Injury  to  Servant, — Verdict. — Anstcers  to  Interrogatories, — 
^liere  the  complaint  in  a  servant's  action  for  personal  injuries 
is  on  the  theory  that  plaintiff  was  employed  by  defendant  as  a 
common  laborer,  and  that  he  was  ordered  by  defendant  to  per- 
form temporarily  the  duties  of  a  shot-flrer  in  defendants  shale 
pit,  in  the  performance  of  which  duties  he  was  injured,  a  gen- 
oral  verdict  for  plaintiff  is  not  overcome  by  answers  to  interroga- 
tories showing  that  plaintiff  was  given  the  position  of,  and  pro- 
ceeded to  discharge  the  duties  of,  shot-flrer  in  the  place  of  a 
shot-flrer  who  had  been  discharged,  since  such  answers  do  not 
conclualvely  show  that  plaintiff  was  employed  to  take  the  posi- 
tion in  any  other  sense  or  to  any  further  extent  than  that  charged 
In  the  complaint  Oshom  v.  Adams  Brick  Co,,  175, 187  (15). 

18.  Injury  to  Servant. — Verdict. — Answers  to  Interrogatories. — In 
a  servant's  action  for  injuries  to  his  hand  by  being  caught  in  the 
unguarded  cogs  of  a  machine,  a  verdict  for  plaintiff  is  not  over- 
come by  answers  to  interrogatories  showing  that  such  cogs  were 
covered  by  a  box,  which  plaintiff  had  removed,  that  such  removal 
was  necessary  in  doing  the  work  that  he  was  doing  at  the  time 
of  the  injury,  and  that  if  he  had  not  removed  it,  he  could  not 
have  received  the  injury,  since  the  general  verdict  amounted  to  a 
flnding  that  such  box  was  not  a  proper  guard. 

Sanitary  Can  Co.  v.  McKmney,  379, 384  (5),  385  (5). 

19.  Injury  to  Servant. — Complaint, — Verdict, — Answers  to  Inter- 
rogatories.— In  an  action  for  the  death  of  a  servant  by  being 
crushed  by  an  electric  motor,  allegations  of  the  complaint  to  the 
effect  that  the  device  for  controlling  the  motor  was  defective  and 
that  defendant  placed  an  incompetent  person  in  charge  of  the  mo- 
tor, cannot  be  reconciled  with  facts  specially  found  showing  that 
the  accident  was  not  caused  by  defects  in  the  motor,  that  a  com- 
petent motorman  was  employed  by  defendant  to  operate  such  mo- 
tor, but  that  defendant's  switchman,  without  the  direction  or 
knowledge  of  defendant,  or  of  any  person  representing  it,  under- 
took to  and  was  operating  such  motor  at  the  time  of  the  accident. 

Columbia  Creosoting  Co,  v.  Beard,  260, 265  (4). 

20.  Injury  to  Scri'ant. — Unguarded  Saw, — Contributory  XegHgence. 
— Eviilcncc.— Verdict. — In  a  servant's  action  for  injury  to  his 
hand  by  coming  in  contact  with  an  unguarded  saw  while  he  was 
attempting  to  remove  a  piece  of  wood  that  had  lodged  in  the 
saw-table,  where  there  was  evidence  showing  that  plaintiff  could 
have  stopped  the  saw  by  going  around  the  table  and  using  a 
lever  provided  for  that  purpose,  while  other  evidence  showed  that 
if  he  had  attempted  to  do  so  he  would  thereby  have  exposed 
himself  to  other  serious  dangers,  and  that  in  attempting  to  re- 
move the  wood  without  stopping  the  saw  plaintiff  was  pursuing 
the  usual  course,  the  question  of  whether  he  used  due  care  was 
one  of  fact  for  the  Jury  and  its  verdict  thereon  will  not  be  dis- 
turbed. Espenlauh  v.  Hedderick,  139. 142  (5) . 

21.  Injury  to  Servant, — Verdict. — Answers  to  Interrogatories. — In 
an  action  by  a  servant  for  Injuries  siiBtaliied  by  the  breaking  of 
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a  defective  link  In  a  chain  used  by  defendant  In  moving  a  car, 
the  general  verdict  for  plaintiff  amounted  to  a  finding  that  the 
defect  would  have  been  apparent  to  one  making  a  reasonably 
careful  insi)ectlon  of  the  chain,  and  one  with  knowledge  of  which 
defendant  waa  chargeable,  and  answers  to  interrogatories  show- 
ing that  the  link  was  defective  because  of  Imperfect  weld,  that  a 
slight  darkness  in  it  at  one  point  of  the  weld  was  the  only  thing 
to  iiidicnte  any  Imperfections  in  the  link  or  to  distinguish  Its 
appearance  from  any  other  link  in  the  chain,  are  not  Inconsistent 
with  such  general  verdict,  since  it  cannot  be  said  therefrom  that 
an  inspection  would  have  been  useless,  nor  that  the  defect  waB 
a  hidden  one  which  defendant  could  not  have  discovered  by  the 
exercise  of  proper  care,  nor  that  the  accident  was  Inevitable  and 
one  w^hlch  defendant  could  not  anticipate. 

/.  F,  Force  Handle  Co.  v.  Hiaey,  235, 243  (5). 

22.  Injury  to  Servant. — Verdict. — Ansicerg  to  Interrogatories. — 
Where  the  complaint,  in  a  servant's  action  for  personal  Injuries, 
alleged  that  plaintiff  was  a  common  laborer  employed  In  defend- 
ant's shale  pit,  that  defendant  discharged  its  shot-firer  for  refus- 
ing to  obey  defendant's  order  to  have  the  men  work  In  the  pit 
while  it  was  In  a  dangerous  condition,  and  that  defendant,  know- 
ing that  the  pit  was  unsafe,  wrongfully  and  negligently  directed 
plaintiff  to  perform  the  duties  of  shot-firer,  with  knowledge  that 
plaintiff  was  inexperienced  and  did  not  know  and  appreciate  the 
danger,  answers  to  Interrogatories  showing  that  the  shot-firer  was 
discharged  because  of  unsatisfactory  work,  though  excluding  the 
idea  that  he  was  discharged  because  he  refused  to  obey  orders 
as  alleged  In  the  complaint,  do  not  negative  the  facts  found  by 
the  general  verdict,  that  defendant  knew  and  plaintiff  did  not 
know  the  hidden  dangers  Incident  to  the  new  duties  to  which 
plaintiff  was  assigned.      Osbom  v.  Adams  Brick  Co.,  175, 189  (17). 

23.  Injury  to  Servant. — Verdict. — Answers  to  Interrogatories. — 
Where  the  allegations  of  the  complaint  in  a  servant's  action  for 
personal  injuries  showed  that  plaintiff  was  employed  as  a  com- 
mon laborer  and  while  working  as  such  was  called  upon  by  de- 
do  fend  ant  to  perform  temporarily  the  duties  of  shot-firer  In  de- 
fondant's  shale  pit,  that  it  was  a  dangerous  place  In  which  to 
work,  but  appeared  to  plaintiff  to  be  safe,  that  the  danger  was 
such  that  without  long  experience  it  was  impossible  for  a  person 
of  ordinary  prudence  and  foresight  to  discern  It,  that  plaintiff 
had  no  experience  and  did  not  know  or  appreciate  the  danger,  all 
of  which  defendant  knew,  and  that  defendant  wrongfully  and  neg- 
ligently ordered  i)laintiff  to  proceed  to  blast  and  loosen  shale  and 
to  load  cars  in  said  dangerous  place,  and  that  in  performing  such 
work  plaintiff  was  injure<l,  a  verdict  for  plaintiff  is  a  finding  that 
such  allegations  are  true,  so  that  a  recovery  by  plaintiff  Is  author- 
ized unless  the  answers  to  Interrogatories  are  In  irreconcilable 
conflict  therewith.  Osbom  v.  Adams  Brick  Co.,  175, 185  (13). 

(C)       WABNn^a  AND  INSTRUCTINO  SERVANTS. 

24.  Inexperienced  Servant — Duty  to  Warn  and  Instruct. — Where 
the  master  requires  a  dangerous  service  at  the  hands  of  an  inex- 
l>erlenced  servant.  It  Is  the  duty  of  the  master  to  warn  him  and 
to  give  him  such  instructions  as  will  enable  him  to  avoid  injury, 
unless  both  the  danger  and  the  means  of  avoiding  it  are  apparent 

Osbom  V.  Adams  Brick  Co.,  175, 183  (6). 

25.  Injury  to  Servant. — Work  Outside  Scope  of  Employment. — 
Duty  to  Warn  and  Instruct—Wtete  defendant^  knowing  of  the 
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dangeroas  condition  of  Its  shale  pit»  and  knowing  that  plaintiff 
was  a  common  laborer  and  did  not  understand  and  appreciate 
such  danger,  ordered  him,  in  an  emergency,  to  talce  the  place  of 
shot-firer  in  such  pit,  and  plaintiff  was  injured  within  a  few  min- 
utes after  beginning  such  duties,  the  defendant's  failure  to  warn 
and  instruct  plaintiff  as  to  the  dangers  was  inexcusable. 

Oshorn  v.  Adams  Brick  Co.,  175, 186  (14). 

(D)       CONTRIBUTOKY  NEGLIGENCE. 

26.  Injury  to  Servant. — Contributory  negligence  is  not  necessarily 
established  against  an  employe  by  showing  that  he  continued  to 
use  defective  machinery  after  he  knew  it  was  out  of  repair. 

Angola  R.,  etc.,  Co.  v.  Butz,  420, 429  (9). 

27.  Injury  to  Servant. — Jury  Question. — In  an  action  for  the  death 
of  a  stationary  engineer,  whose  arm  was  caught  by  an  unguarded 
belt  while  he  was  attempting  to  adjust  the  idler,  where  It  was 
shown  that  he  was  attempting  to  do  the  work  by  the  means  pro- 
vided and  in  the  usual  way,  but  that  the  place  where  he  was 
attempting  to  adJuBt  the  idler  was  more  dangerous  than  other 
places  where  he  could  have  done  the  same  work,  the  question  of 
his  contributory  negligence  was  for  the  Jury. 

Angola  R.,  etc.,  Co.  v.  Bute,  420, 429  (10)  - 

28.  Injury  to  Servant.  —  Verdict.  —  Conclttsiveness.  —  Motion  for 
Judgment  on  Answers  to  Interrogatories. — Where  an  employe  was 
injured  by  his  hand  being  caught  in  the  cogs  of  a  machine,  the 
question  of  whether  he  was  guilty  of  contributory  negligence  in 
attempting  to  remove  certain  receptacles  while  the  machine  was 
running,  was  determined  in  his  favor  by  the  general  verdict,  and 
cannot  be  considered  under  a  motion  for  Judgment  on  answers  to 
interrogatories  which  presents  the  question  as  to  whether  such 
answers,  which  showed  that  the  cogs  were  guarded  by  a  box  and 
that  the  injury  could  not  have  happened  if  plaintiff  had  not  re- 
moved the  box,  were  in  conflict  with  the  general  verdict. 

Sanitary  Can  Co.  v.  McKinney,  379, 385  (7). 

29.  Injury  to  Servant. — Unguarded  Machinery. — Complaint. — In  a 
servant's  action  for  personal  injuries,  the  allegations  of  the  com- 
plaint that  the  injury  was  caused  by  defendants'  negligence  in 
failing  to  guard  the  saw.  that  by  reason  of  a  defect  in  the  saw- 
table  a  piece  of  wood  became  lodged  near  the  saw,  and  that,  while 
attempting  to  remove  it,  plaintiff's  hand  was  caught  in  the  saw 
and  Injured,  but  which  neither  show  the  distance  of  plaintiff's 
hand  from  the  saw  when  he  took  hold  of  the  wood,  nor  that  he 
placed  his  hand  in  dangerous  proximity  to  the  saw,  do  not  show 
affirmatively  as  a  matter  of  law  that  plaintiff  was  guilty  of  con- 
tributory negligence.  Espenlauh  v.  Hedderick,  139, 141  (1). 

(E)    Fellow  Sebvants. 

30.  Injury  to  Servant. — Complaint.'-Negligence  of  Fellotc  Sav- 
ant.— A  complaint,  from  which  it  affirmatively  appears  that  the 
injury  was  the  proximate  result  of  the  negligence  of  a  fellow 
servant.  Is  bad  and  there  can  be  no  recovery  thereon,  but  the 
rule  does  not  apply  where  the  negligence  of  the  master,  combined 
with  the  negligence  of  the  fellow  servant,  was  the  proximate 
cause  of  the  injury.  Vandalia  Coal  Co.  v.  Haverkamp,  397, 400  (2). 

31.  Injury  to  Servants. — 'Negligence. — ^Where  workmen,  in  the  con- 
struction of  a  bridge,  erect  a  scaffold  on  their  own  initiative  and 
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for  their  own  convenience,  and  the  order  of  the  foreman  directing 
the  building  of  same  was  merely  an  executive  detail  of  the  work, 
the  foreman  is  a  fellow  servant  for  whose  negligence  in  such 
construction  the  master  is  not  liable. 

Patterson  v.  Southern  R,  Co.,  618, 624  (4). 

32.  Injury  to  Servant. — Incompetent  Fellow  Servants, — Verdict. — 
Answers  to  Interrogatories. — No  recovery  can  be  had  against  the 
master  for  Injury  to  a  servant,  on  the  theory  of  the  master's 
negligence  in  employing  an  incompetent  fellow  servant,  where  the 
injury  resulted  from  the  act  of  an  intoxicated,  inexperienced  and 
incompetent  servant  in  starting  an  electric  motor  backward  in- 
stead of  forward,  and  the  special  findings  show  that  such  incom- 
petent servant  was  not  employed  to  operate  the  motor  and  was 
not  placed  in  charge  thereof  by  defendant,  or  anyone  representing 
defendant,  but  that  he  took  charge  of  same  at  the  request  of 
defendant's  regular  and  competent  motorman,  without  the  knowl- 
edge or  consent  of  defendant  or  any  person  representing  It 

Columbia  Creosoting  Co.  v.  Beard,  260, 266  (6) . 

33.  Injury  to  Servants. — Jury  Question. — ^In  an  action  by  a  servant 
for  personal  injuries  sustained  by  the  falling  of  a  temporary 
scaffold  erected  on  the  side  of  a  railroad  fill,  on  which  ties  were 
being  prepared  to  use  in  the  construction  of  a  railroad  bridge, 
where  there  was  evidence  that  during  the  three  years  that  plain- 
tiff was  employed  by  defendant  as  a  bridge  carpenter  such  plat- 
forms were  always  constructed  under  the  direction  of  the  fore- 
man, that  it  was  usual  and  customary,  in  erecting  such  platforms 
on  the  side  of  a  fill,  to  make  secure  the  ends  of  the  stringer  ties 
next  to  the  track  to  keep  the  structure  from  tipping,  and  that 
plaintiff  believed  the  platform  was  thus  made  secure  when  he 
went  upon  it,  the  court  was  not  warranted  in  directing  a  verdict 
for  defendant,  but  the  question  of  whether  such  evidence  war- 
ranted the  conclusion  that  the  erection  of  such  platforms  was  a 
part  of  defendant's  general  plan  of  operation  under  similar  con- 
ditions, so  as  to  render  the  negligence  of  the  foreman  in  directing 
the  construction  of  the  platform  that  of  a  vice  principal  should 
have  gone  to  the  jury  under  proper  instructions  of  the  court 

Patterson  v.  Southern  R.  Co.,  618, 625  (5) . 

(F)    Assumption  op  Risk. 

34.  The  risks  assumed  by  an  employe  In  any  case  are  those  ordina- 
rily incident  to  the  particular  work  covered  by  the  contract  of 
hiring.  Osbom  v.  Adams  Brick  Co,,  175, 184  ( 10) . 

35.  Employment  to  Make  Dangerous  Place  Safe. — One  employed  to 
do  the  work  of  making  a  dangerous  place  safe,  assumes  the  risks 
ordinarily  incident  to  such  employment. 

Oshorn  V.  Adams  Brick  Co.,  175, 184  (9). 

36.  Hazardous  Employment. — One  who  enters  upon  an  employment, 
which  is  from  its  nature  necessarily  hazardous,  assumes  the  usual 
and  ordinary  risks  and  perils  of  such  service. 

Oshorn  v.  Adams  Brick  Co.,  175, 184  (8) . 

37.  Injury  to  Servant. — Violation  of  Statutory  Duty. — ^The  doc- 
trine of  assumed  risk  has  no  application  when  the  death  or  injury 
of  an  employe  is  caused  by  the  employer's  failure  to  safeguard 
machinery  as  required  by  statute. 

Angola  R.,  etc.,  Co.  v.  Butz,  420, 425  (6) . 

38.  Work  Outside  Scope  of  Employment. — The  servant's  implied 
assumption  of  risk,  wliich  is  a  part  of  the  contract  of  hiring,  is 
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confined  to  the  i^nrtloular  work  or  class  of  work  for  which  he  is 
employ ed«  and  if  be  is  ordered  temporarily  to  do  other  work,  in- 
volving different  or  greater  dangers  than  those  incident  to  the 
work  within  the  8co|>e  of  his  employment^  he  does  not,  by  obeying 
such  orders,  necessarily  assume  the  risk  incident  thereto. 

Oshom  V.  Adams  Brick  Co.,  175, 1S3  (7). 

39.  Injury  to  Servant. — yegligence  of  Master. — Instructions, — ^An 
instruction,  that  while  a  servant  assumes  the  ordinary  risks  inci- 
dent to  his  master's  business,  in  which  he  is  engaged,  he  does  not 
assume  those  risks  occasioned  by  the  master*s  negligence,  unless 
such  risks  were  occasioned  by  defects  of  which  the  servant  had 
knowledge,  or  of  which  he  is  chargeable  with  knowledge,  is  cor- 
rect /.  F,  Force  Handle  Co,  v.  Uisey,  235, 246  (7) . 

40.  Right  of  Servant  to  Rely  on  Master  Providing  Safe  Place  to 
Work. — Employment  to  Make  Dangerous  Place  Safe, — A  servant 
may  ordinarily  assume  that  the  master  has  provided  him  a  safe 
place  in  which  to  work,  and  rely  on  that  assumption,  except  as  to 
defet»ts  and  dangers  which  he  may  ascertain  by  ordinary  care  for 
his  own  safety ;  and  while  one  who  undertakes  to  make  a  danger- 
ous place  safe  may  not  presume  that  the  master  has  already  done 
the  work  he  is  employed  to  do,  he  does  not  assume  all  possible 
risks,  but  only  those  incident  to  such  employment 

Oshom  V.  Adams  Brick  Co.,  175»  184  (11 ) . 

41.  Injury  to  Servant. — Instructions. — Where  the  complaint,  in  a 
servant's  action  for  personal  injuries,  alleged  facts  sufficient  to 
constitute  a  cause  of  action  and  showing  nonassumptlon  of  risk, 
an  instruction  that  if  plaintiff  has  proved  the  material  allegations 
thereof  by  a  prei>onderance  of  the  evidence,  he  is  entitled  to  a 
verdict,  provided  the  evidence  does  not  show  that  he  was  guilty  of 
contributory  negligence,  was  not  erroneous  on  the  ground  that  it 
omitted  the  question  of  assumption  of  risk  by  plaintiff,  and  espe- 
cially where  the  Jury  was  fully  informed  on  that  subject  by  other 
instructions.  /.  F.  Force  Handle  Co,  v.  Hisey,  235, 246  (6 ) . 

42.  Injury  to  Servant. — Work  Outside  Scope  of  Employment. — 
Whore  a  complaint  against  the  master  for  personal  injuries  pro- 
cKieds  on  the  theory  that  plaintiff  was  employed  as  a  common 
laborer  and  while  working  as  such  was  called  upon  by  defendant 
to  iK^rforin  temiwrarlly  the  duties  of  shot-flrer  after  the  discharge 
of  defendant's  regular  shot-flrer,  and  alleges  that  plaintiff  was 
assigned  to  such  new  duties  after  the  regular  shot-firer  had  re- 
I>orted  to  defendant  that  conditions  in  the  place  of  work  were  un- 
safe and  had  refused  to  send  the  men  back  to  work  in  such  place 
unless  he  was  first  permitted  to  make  the  place  safe,  the  rule  as 
to  assumption  of  risk,  governing  where  one  is  employed  to  make 
a  dangerous  place  safe,  is  not  applicable. 

Osbom  V.  Adams  Brick  Co.,  175, 185  (12). 

IV.    Actions. 

43.  Injury  to  Servant. — Complaint. — Proof, — ^To  entitle  a  servant 
to  Judgment  in  an  action  against  the  master  for  personal  injur- 
ies, the  complaint  must  allege,  and  he  must  prove,  some  act  of 
negligence  by  defendant  which  resulted  in  the  injury. 

National  BiscuU  Co.  v.  Wilson,  630, 631  (1). 

44.  Injury  to  Senxint. — Complaint. — Allegations. — ''Duty^ — ^In  an 
action  for  the  death  of  a  stationary  engineer,  whose  arm  was 
caught  by  an  unguarded  belt,  the  allegation  of  the  complaint,  that 
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it  was  a  part  of  decedent's  duty  to  adjust  such  belt,  Is  not  the 
statement  of  a  conclusion,  but  Is  the  allegaticm  of  an  ultimate 
fact  Angola  JB.,  etc.,  Co,  v.  Butz,  420, 426  (7) . 

45.  Injury  to  Servant. — Complaint, — Sufjfciencv. — Initial  Attack  on 
Appeal, — A  complaint  for  injuries  to  an  employe,  which  was  suffi- 
cient to  bar  another  action  for  the  same  injury,  was  good  as 
against  an  objection,  first  made  on  appeal,  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  although  its  aver- 
ments do  not  clearly  show  how  the  machine  was  constructed  or 
operated,  nor  the  manner  In  which  plaintiff  received  his  injury. 

Sanitary  Can  Co.  v.  McKinney,  379, 283  (2). 

46.  Injury  to  Servant, — Complaint. — Theory. — Where  the  com- 
plaint, in  a  servant's  action  for  personal  injuries,  although  alleg- 
ing in  general  terms  that  defendant  directed  plaintiff  to  go  to 
work  on  a  certain  machine,  without  giving  proper  instructions  as 
to  the  use  and  operation  thereof,  averred  that  the  gearing  and 
cogs  were  not  guarded,  and  that  the  injury  was  caused  solely  by 
the  failure  and  neglect  of  defendant  to  guard  same,  the  failure  to 
guard  such  gearing  and  cogs  must  be  deemed  to  be  the  theory  on 
which  the  right  to  recover  is  predicated. 

Sanitary  Can  Co.  v.  McKinney,  379, 882  (1) . 

47.  Injury  to  Servant. — Complaint. — Proximate  Caune. — ^A  com- 
plaint, in  an  action  by  a  coal  miner  for  personal  injuries,  alleging 
that  defendant  fail^  to  furnish  him  a  reasonably  safe  place  in 
which  to  work,  and  failed  to  perform  Its  statutory  duty  of  sprink- 
ling the  roadways  and  entries  of  its  mine,  so  that  the  air  therein 
became  charged  with  dust,  that  the  same  could  have  been  sprin- 
kled and  the  dust  allayed  without  interfering  in  the  operation  of 
the  mine,  that  the  concussion  and  fire,  resulting  from  illegal  shots 
fired  by  other  miners,  acted  on  the  air  in  the  roadways  and  en- 
tries so  as  to  produce  a  dust  explosion  in  which  plaintiff  was  in- 
jured, and  that  such  explosion  could  not  have  occurred  if  defend- 
ant had  sprinkled  the  dust  and  if  such  illegal  shots  had  not  been 
fired,  shows  that  the  combined  negligence  of  the  defendant  and 
the  miners  was  the  proximate  cause  of  the  injury,  and  was  suffi- 
cient to  withstand  a  demurrer. 

Vandalia  Coal  Co.  v.  ilavcrkamp,  307, 300  (1). 

48.  Injury  to  Servant. — Knowlcdpe  of  Defect. — Instructions. — 
Where  the  complaint  in  a  servant's  action  for  personal  injuries, 
caused  by  the  breaking  of  a  chain,  charged  that  the  chain  was 
defective  and  also  that  it  was  not  sufficient  to  stand  the  strain  to 
which  it  was  ixit  and  for  which  it  was  used,  and  the  law  govern- 
ing the  necessity  of  showing  knowledge  of  the  danger  on  the  mas- 
ter's part  was  sufficiently  stated  to  the  Jury,  an  instruction  that 
if  plaintiff  has  proved  by  a  prcix)nderance  of  the  evidence  either 
of  such  allegations,  and  if  under  the  evidence  he  is  othenviso 
entitled  to  recover,  and  was  not  guilty  of  contributory  negligence 
and  bad  not  assumed  the  risk,  he  has  made  a  case,  is  not  open  to 
the  objection  that  the  element  of  knowledge  or  means  of  knowl- 
edge on  defendant's  part  is  ignored. 

/.  F.  Force  Handle  Co.  v.  Hiscy,  235,  247  (8) . 

40.  Injury  to  Servant, — Unguarded  Machinery, — Complaint, — Suffi- 
ciency,— ^A  complaint,  in  a  servant's  action  for  personal  injuries, 
alleging  that  a  lathe  used  In  defendant's  shops,  and  which  plain- 
tiff was  employed  to  operate,  was  of  dangerous  character,  that 
the  same  could  have  been  guarded,  without  impairing  its  useful- 
ness, so  as  to  protect  the  eyes  and  face  of  the  operator  from 
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injury,  that  on  the  day  of  the  Injury  the  do^-plate  on  said  lathe 
had  been  removed  and  plaintiff  was  directed  to  use  a  face-plate 
thereon  Instead,  that  said  lathe  was  thereby  rendered  unsafe  and 
dangerous,  that  defendant  furnished  a  defective  file  to  be  used  in 
couuectlou  with  the  work  on  said  lathe,  and  negligently 
failed  to  guard  said  lathe,  and  that  while  operating  said 
lathe  the  file  was,  by  reason  of  its  defective  condition  and 
the  absence  of  a  guard  on  said  lathe,  hurled  against  plaintifTs 
face,  causing  the  injury  complained  of,  sufficiently  states  a  cause 
of  action  within  the  provisions  of  i8Q2D  Burns  1008,  Acts  1809  p. 
231,  requiring  certain  machinery  to  be  guarded. 

Koehler  v.  Harmon,  315, 316  (1). 

BiA8TER  COMMISSIONERp— 

The  report  of  a,  is  not  a  finding  of  the  court,  see  Ck>UBTs  2. 

MEASURE  OF  DAMAGES — 

In  an  action  by  a  father  for  the  wrongful  death  of  his  child,  see 
Death  2. 

AlEDICAIi  EXAMINER — 

Powers  of,  see  Insubance  16. 

MISCONDUCT— 

Of  counsel,  relief  from,  see  Appeal  10. 
Of  counsel,  see  Appeal  138. 

MISTAKE— 

In  the  use  of  words  in  an  instruction  8o  obvious  that  the  Jury  could 
not  have  been  misled,  the  error  will  be  deemed  Immaterial,  see 
Appeal  120. 

MORTGAGES— 

Action  to  declare  deed  a  mortgage,  see  Deeds  2-4. 

Foreclosure. — Evidence, — Burden  of  Proof. — In  an  action  to  fore- 
close a  mortgage,  while  plaintiff  may  show  that  the  mortgage,  al- 
though in  form  definite  in  amount,  was  in  fact  an  indemnity 
against  contingent  loss,  he  has  the  burden  of  proving  such  fact  by 
competent  evidence,  and  the  instrument,  unaided  by  parol  evi- 
dence, would  be  insufficient  to  establish  the  claim  to  indemnity. 

Huhhard  v.  Banje,  611, 616  (5). 

MUNlCIPAIi  CORPORATIONS— 

See  Injunction  4-6. 

1.  Streets. — Duty  to  Light. — Liability  for  Failure.— The  lighting  of 
streets  by  a  municipality  Is  merely  the  exercise  of  a  governmental 
function,  and  negligence  cannot  be  imputed  for  a  failure  to  exer- 
cise such  power. 

City  of  Bloominffton  v.  Chicago,  etc.,  R.  Co^  510, 520  (7). 

2.  Streets. — Vacation. — Damages. — ^A  person  claiming  damages  by 
reason  of  the  vacation  or  obstruction  of  a  street  must  show  that 
he  has  suffered,  or  will  suffer,  an  injury  different  in  kind,  and  not 
simply  in  degree,  from  that  suffered  by  the  community  In  generaL 

Southern  R.  Co.  y.  Town  of  French  Lick,  447, 456  ( 11 ) . 
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3.  Streets. — Vacation.— Procedure. — ^To  be  entitled  to  the  rights 
and  privileges  given  by  §§8910,  8916  Burns  1908,  Acts  1907  p.  617, 
§§3,  9,  providing  for  the  vacation  of  streets,  and  the  method  of 
procedure,  the  parties  must  bring  themselves  within  the  provi- 
sions of  the  statute. 

Southern  R.  Co.  v.  Toum  of  French  Lick,  447, 452  ( 1 ) . 

4^  Streets. — VacatUm-. — Procedure. — Demurrer  to  Petition. — ^Filing 
a  demurrer  to  a  petition  for  the  vacation  of  a  street  is  a  permis- 
sible means  of  objecting  to  its  sufficiency^  and  is  not  inconsistent 
with  the  provisions  of  §§8910,  8916  Bums  1908,  Acts  1907  p.  617, 
§§3,  9,  providing  for  the  vacation  of  streets  and  the  method  of 
procedure,  since.  If  the  petition  is  insufficient  under  the  statute, 
no  remonstrance  is  necessary,  and,  if  it  Is  sufficient,  the  right  to 
file  a  remonstrance  within  the  specified  time  is  not  thereby  lost 

Southern  R.  Co.  v.  Toion  of  French  Lick,  447, 453  (4) . 

5.  Streets. — Vacation. — Petition. — Sufficiency. — ^A  petition  for  the 
vacation  of  a  street,  alleging  that  the  petitioner  is  the  owner  of 
all  the  ground  on  both  sides  of  that  part  of  the  street  to  be  va- 
cated, and  that  other  streets  particularly  described  "afford  proper 
ingress  and  egress  to  the  citizens  of  said  town  and  the  residents 
of  said  street,"  sufficiently  complies  with  the  requirement  of 
§8910  Burns  1908,  Acts  1907  p.  617,  §3,  requiring  such  petition  to 
state  the  names  of  the  persons  **partlcularly  Interested"  in  the 
vacation  of  the  street  "who  shall  be  affected  thereby." 

Southern  R.  Co.  v.  Town  of  French  Lick,  447, 453  (6) ,  454  (6) . 

6.  Streets. — Vacation. — Persons  Entitled  to  Object. — Statutes. — 
While  §§8910,  8916  Burns  1908,  Acts  1907  p.  617,  §§3,  9,  providing 
for  the  vacation  of  streets  and  the  method  of  procedure,  do  not 
limit  the  right  to  object  to  the  vacation  of  a  street  to  those  per- 
sons who  own  property  abutting  on  that  part  of  the  street  to  be 
vacated,  persons,  who  have  sufficient  or  "specially  suited"  means 
of  Ingress  or  egress,  have  no  more  than  a  general  interest  com- 
mon to  all  the  citizens,  and  are  not  required  to  be  named  in  the 
petition.     Southern  R.  Co.  v.  Town  of  French  Lick,  447,  455  (10). 

7.  Streets. — Vacation. — Remonstrance. — Time  for  Filing. — Under 
§8910  Burns  1908,  Acts  1907  p.  617,  §3,  providing  that  notice  of 
the  filing  and  pendency  of  a  petition  for  the  vacation  of  a  street 
"shall  be  given  as  in  this  act  provided,"  and  if  no  objection  within 
such  time  be  made  In  writing,  the  court  shall  grant  the  prayer  of 
such  petition,  construed  with  §8916  Bums  1908,  Acts  1907  p. 
617,  §9,  providing  for  the  giving  of  such  notice  by  publication  for 
ten  days  by  two  successive  weekly  publications  which  shall  state 
the  time  and  place  when  and  where  the  petition  shall  be  heard, 
where  the  notice  was  first  published  on  November  29  and  stated 
that  the  hearing  would  be  had  on  December  10,  a  remonstrance 
filed  on  December  10  was  filed  in  time. 

Southern  R.  Co.  y.  Toum  of  French  Lick,  447, 452  (2) . 

S.  Streets. — E(jpcavations. — Duty  to  Guard. — ^It  is  the  duty  of  one 
who  causes  an  excavation  to  be  made  in  a  public  street  to  guard 
the  same,  and  to  use  reasonable  care  to  protect  persons  lawfully 
using  such  street  from  Injury  on  account  of  such  excavation. 

Marion,  etc.,  Construction  Co.  v.  Clayooml),  681, 684  (3) . 

9.  Streets. — Excavation  by  Water  Company  ki  Connection  With 
Work  of  Seicer  Construction  Company. — Negligence, — Verdict. — 
Answers  to  Interrogatories. — ^Where,  In  an  action  for  injuries  sus- 
tained in  falling  into  an  excavation  in  a  street  made  by  a  water 
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company  in  connection  with  the  work  of  sewer  constrnction  in 
ch arise  of  a  construction  company,  it  was  shown  that  the  con- 
struction company  in  undertaking  the  construction  of  the  sewer 
undertook  to  use  all  due  precaution  for  the  safety  of  persons  and 
property,  and  where,  under  the  issues,  it  was  conH)etent  to  show 
that  in  Its  contract  with  the  city  the  construction  company  under- 
took to  protect  the  mains  and  service  pipes  of  the  water  company, 
it  will  be  presumed  that  such  fact  was  shown,  so  that  inter- 
rogatories showing  that  the  excavation  was  made  by  the  water 
comi>any  for  the  p«ri)ose  of  closing  a  water  pipe  laid  across  tne 
street  whore  the  sewer  was  being  constructed,  and  was  made 
pursuant  to  a  contract  with  the  construction  company  wherein 
the  latter  agreed  to  place  lights  and  danger  signals  at  such  ex- 
cavation, and  that  It  failed  to  do  so,  are  not  in  conflict  with  the 
general  verdict  against  the  construction  company  on  the  theory 
that  its  agreement  with  the  water  company  was  not  binding  on  it 
MarUm,  etc.,  Construction  Co.  v.  Claycomh,  681,  686  (6). 

10.  Defective  Streets. — Liability  of  Abutting  Owners. — ^A  property 
owner,  who,  by  some  affirmative  wrongful  act,  causes  the  defect- 
ive condition  of  a  street,  is  liable  to  the  city  or  tovrn  for  any 
amount  which  it  may  be  required  to  pay  as  damages  on  account 
of  such  defect. 

City  of  Bloomingtonv.  Chicago,  etc.^  R.  Co^  510, 515  (2). 

11.  Defect  h'e  (Streets, — Railroad  Crossings. — Liability  of  Railroad 
Company. — Statutes. — Under  §5250  et  seq.  Bums  1908,  Acts  1805 
p.  233,  requiring  railroad  companies  to  properly  grade  and  plank 
their  roads  at  all  street  crossings,  so  as  to  afford  security  for  life 
and  proi)erty  at  such  crossings,  providing  for  the  collection  of 
penalties  for  failure  so  to  do,  and  also  providing  that  the  munici- 
pality may,  on  their  failure  so  to  do,  have  the  work  done  at  the 
expense  of  such  railroads,  It  is  the  primary  duty  of  a  railroad 
company  so  to  construct  and  maintain  all  street  crossings  as  to 
make  them  reasonably  safe  for  travel,  and  a  railroad  company 
is  primarily  liable  for  Injuries  resulting  from  its  failure  to  per- 
form such  duty. 

City  of  Bloomington  v.  Chicago,  etc.,  R.  Co.,  510, 515  (3). 

12.  Defective  Streets. — Railroad  Crossings. — Liability. — One,  who 
is  Injured  by  a  defective  street  caused  by  the  failure  of  a  rail- 
road company  to  properly  repair  such  street  at  the  intersection  of 
its  tracks  therewith,  may  bring  an  action  against  the  railroad 
company,  or  he  may  bring  it  against  the  city,  since,  as  between 
the  city  and  the  public,  the  city  stands  as  a  guarantor  that  the 
company  will  not  be  negligent,  and,  it  is  therefore  primarily  lia- 
ble for  such  negligence;  and  where  the  city  has  been  obliged  to 
pay,  the  company  Is  primarily  liable  to  it  for  such  damages,  to- 
gether with  tlie  costs  and  expenses  fairly  incurred. 

City  of  Bloomington  v.  Chicago,  etc.,  R.  Co,,  510, 517  (4) ,  518  (4 ) . 

13.  Care  of  Ridetcalks.— Notice  of  Defects.— Liability. — It  is  the 
duty  of  a  municipal  corporation  to  keep  its  sidewalks  in  a  reason- 
ably safe  condition  for  the  use  of  the  public,  and  it  is  liable  for  all 
defects  therein  of  which  it  had  actual  knowledge,  or  which  were 
so  obvious,  or  had  existed  for  such  a  length  of  time,  that  its 
officers  would  be  apprised  of  them,  if  they  were  diligent  in  the 
I)erformance  of  their  duty. 

City  of  Indianapolis  v.  Ray,  388, 391  (2) , 

14.  Defective  Sidetoalk.-^Notice  of  Defect  by  City  Fireman. — Lia- 
bility.— Knowledge  of  the  defective  condition  of  a  sidewalk  by  a 
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member  of  the  city  fire  department,  will  not  of  Itself  constitute 
notice  to  the  city  of  snch  defect. 

City  of  Indianapolis  v.  Ray,  388, 396  (5) . 

15.  Defective  Sidewalks. — Liability, — In  the  absence  of  actnal  no- 
tice, municipal  corporations  are  only  liable  for  such  defects  in 
sidewalks  as  are  apparent,  or  are  suggested  by  appearances,  or 
are  disclosed  by  a  test  in  the  nature  of  the  ordinary  use  of  such 
walks.  City  of  Indianapolis  v.  Rayy  388, 305  (4) . 

16.  Defective  Sidewalks. — Injury  to  Pedestrian. — Complaint. — ^In 
an  action  against  a  municipal  corporation  for  personal  injuries 
caused  by  a  defective  sidewalk,  a  paragraph  of  complaint  alleging 
facts  showing  that  the  sidewalk  had  been  unsafe  for  a  number  of 
years,  that  defendant,  by  the  exercise  of  proper  care  and  diligence, 
could  have  known  of  such  unsafe  condition  and  could  have  made 
the  same  safe  before  the  injury,  that,  for  a  period  of  two  years 
before  the  injury,  employes  of  defendant  inspected  the  basement 
of  a  building  adjacent  to  such  sidewalk,  and,  if  such  inspections 
had  been  made  with  proper  care,  the  defect  could  have  been  dis- 
covered, and  that  plaintiff  had  no  knowledge  of  such  defective 
condition,  and  could  not  have  discovered  it  in  the  exercise  of 
ordinary  care,  shows  a  violation  of  a  duty  owing  to  plaintiff  and 
is  sufficient  to  withstand  a  demurrer. 

City  of  Indianapolis  v.  Ray,  388, 390  (1). 

17.  Defective  Sidewalks, — Injury  to  Pedestrian, — Notice  of  De- 
fect. — Evidence. — In  an  action  for  injuries  in  falling  through 
a  defective  sidewalk,  evidence  that  the  defect  could  not  be  discov- 
ered from  any  outward  api>earance  of  the  walk,  that  the  walk 
broke  and  allowed  plaintiff  to  fall  at  the  given  point,  because  the 
foundation  thereunder  had  been  washed  out,  that  the  sand  and 
gravel  composing  the  foundation  had  gradually  washed  into  the 
basement  of  an  adjacent  building,  through  an  opening  where  a 
waterpipe  penetrated  the  basement  wall,  that  some  years  prior  to 
the  injury  a  similar  defect  in  the  walk  had  been  caused  by  the 
giving  way  of  the  basement  wall,  and  that  for  two  years  prior  to 
plalntlff*s  injury  a  member  of  the  city  fire  department  entered 
such  basement  at  various  times  to  direct  the  removal  of  paper  and 
rubbish,  was  insufficient  to  show  that  the  city  had  either  actual 
or  constructive  notice  of  the  defect  which  caused  the  injury. 

City  of  Indianapolis  v.  Ray,  388, 392  (3) . 

18.  Streets  and  Public  Tr(iy*.—De/6cf«.—L<a5<Wfy.— Cities  have 
complete  Jurisdiction  over  all  streets  and  public  ways  within  their 
respective  limits,  under  §{8655,  8960-8966  Bums  1908,  Acts  1905  p. 
219,  §153,  266-271,  and  consequently  are  liable  for  failure  to  keep 
such  public  highways  in  reasonably  safe  condition  for  travel. 

City  of  BloonUngton  v.  Chicago,  etc.,  R.  Co.,  510,  515  (1 ) . 

19.  Public  Improvements. — Contracis.^Guaranties  of  Work  and 
Stipulations  for  Repairs. — Retention  of  Guaranty  Fund  After 
Judgment  for  Repairs  Made, — Where  by  a  contract  for  street  pav- 
ing, the  contractor  warranted  the  work  and  agreed  to  make  such 
repairs  as  should  become  necessary,  and  the  city  was  authorized 
to  retain  a  portion  of  the  contract  price  as  a  repair  guaranty  fund, 
a  recovery  by  the  city  of  the  cost  of  resurfacing  a  portion  of  the 
street  does  not  prevent  It  from  holding  the  balance  of  the  fand  as 
a  guaranty  for  the  repair  of  other  portions  of  the  street  until  the 
end  of  the  guaranty  period. 

Barber  Asphalt  Pav,  Co.  v.  City  of  IndianapoUs,  587, 602  (6) . 
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20.  Public  Improvements. — Contracts. — Ouaraniies  of  Work  and 
Stipulations  for  Repairs. — yotice  to  RepaM'. — Under  a  contract 
for  Htreet  paving  in  which  the  work  was  warranted  for  a  certain 
period,  and  by  which  the  character  and  extent  of  the  repairs 
were  left  to  the  board  of  public  works,  and  the  repcdrs  were  to 
be  made  to  its  satisfaction,  where  the  notice  to  repair  was  given 
pursuant  to  a  resolution  and  order  of  the  board,  and  gave  com- 
plete Information  of  the  action  of  such  board,  the  fact  that  such 
notice  required  the  complete  resurfacing  of  the  street,  which  was 
unnecessary,  will  not  relieve  the  contractor  from  liability  for  the 
cost  of  repairs  made  by  the  city  on  his  failure  to  make  them. 

Barber  Asphalt  Pwo.  Co.  v.  CUy  of  Indianapolis,  587, 602  (5) . 

21.  Public  Improvements. — Contracts. — Ouaranties  of  Work  and 
Stipulations  for  Repairs. — Breach. — Evidence. — Sufficiency. — In 
an  action  by  a  city  against  a  contractor  for  the  cost  of  street  re- 
pairs rendered  necessary  within  the  guaranty  period,  although 
there  was  evidence  that  such  repairs  were  made  necessary  by  the 
loss  of  lateral  support  due  to  the  delay  of  a  street  car  company  in 
paving  its  portion  of  the  street  after  the  excavation  therefor  had 
been  made,  the  decision  for  plaintifF  was  sustained  by  sufficient 
evidence  and  cannot  be  said  to  be  contrary  to  law,  where  there 
was  evidence  that  the  repairs  were  made  necefwary  by  the  use  of 
defective  material  and  improper  lateral  support  by  the  contractor 
and  which  tended  to  support  all  the  material  averments  of  the 
complaint. 

Barber  Asphalt  Pav,  Co.  v.  City  of  Indianapolis,  587, 599  (4) . 

22.  Public  Improvements, — Contracts. — Ouaranties  of  Work  and 
Stipulations  for  Repairs^ — Breach.— Complaint. — ^Where  a  street 
paving  contract  required  that  all  repairs  resulting  from  causes 
incident  to  the  use  of  the  street  for  public  travel  should  be  made 
by  the  contractor,  a  complaint,  in  an  action  to  recover  the  cost  of 
repairs  made  by  the  city,  alleging  that  the  wearing  surface  com- 
menced to  roll  and  wave  and  In  many  places  the  vehicles  using 
said  pavement  in  the  ordinary  course  of  travel  cut  through  the 
wearing  surface  and  the  concrete  into  the  sub-grade  of  the  street, 
that  the  pavemwit  became  deteriorated  and  so  badly  worn  that  It 
could  not  be  satisfactorily  patched,  and  that  in  order  to  put  it  in 
good  repair  as  contemplated  in  the  contract,  etc.,  it  was  neces- 
sary entirely  to  reconstruct  and  relay  all  the  portion  of  the  wear- 
ing surface  above  the  concrete  base,  and  in  some  places  to  repair 
the  concrete  base,  shows  that  the  defects  were  the  result  of 
breaches  of  defendant's  guaranty  contained  in  the  contract  sued 
on,  and  was  sufficient 

Barber  AsphaHi  Pav,  Co.  v.  City  of  Indianapolis,  587, 598  (3) . 

23.  Public  Improvements. — Contracts. — Ouaranties  of  Work  and 
Stipulations  for  Repairs. — Where  a  contract  for  street  improve- 
ment provided  that  the  work  should  be  done  in  such  substantial 
manner  that  no  repairs  would  be  required  for  a  period  of  nine 
years,  that  if  such  repairs  became  necessary  the  contractor  would 
make  good  any  damage  to  the  work  or  any  defect  in  the  workman- 
ship, materials,  or  condition  of  the  work,  which  made  such  repairs 
necessary,  that  he  would  keep  the  work  in  good  rei)air  during  that 
time,  and  make  all  repairs  as  directed,  etc.,  that  the  guaranty 
should  cover  all  repairs  growing  out  of  the  imperfection  or  un- 
suitability  of  materials  or  composition,  too  great  or  too  little 
moisture,  defects  in  workmanship,  extremes  of  heat  or  cold  and 
other  effects  of  climate,  holes  or  cracks  in  the  pavemait,  etc.; 
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and  that  at  the  end  of  the  guaranty  period  the  parement  should 
be  In  good  condition,  present  a  surface  so  true  and  even  that  it 
would  in  no  way  be  an  obstruction  to  travel,  and  have  such 
drainage  that  water  could  stand  in  no  place  to  a  greater  depth 
than  a  quarter  of  an  Inch,  such  provisions  are  more  than  a  guar- 
anty against  defects  resulting  from  improper  workmanship  or 
unsuitable  materials,  and  amount  to  a  guaranty  that  the  work- 
manship and  materials  which  entered  into  the  work  were  of  such 
character  that  the  street  would  withstand  all  the  usual  and  neces- 
sary uses  of  travel  for  a  period  of  nine  years. 

Barber  AspJialt  Pav.  Co.  v.  City  of  Indianapolis,  587, 503  ( 1 ) ,  595 

(1). 
24.  Action  for  Personal  Injuries, — Defective  Railroad  Crossing, — 
Judgment. — Res  Judicata. — Matters  Directly  in  Issue. — In  an  ac- 
tion by  a  pedestrian  against  a  city  for  Injuries  caused  by  the 
defective  condition  of  a  railroad  street  crossing,  where  the  rail- 
road company,  after  notice,  failed  to  appear  and  defend,  the  only 
matters  adjudicated,  so  far  as  the  right  of  the  railroad  company 
is  concerned,  were  such  as  were  essential  to  support  the  verdict, 
namely,  the  existence  of  the  defect,  the  liability  of  the  city  to 
plaiiitifT,  and  the  amount  of  damages  which  the  city  was  required 
to  pay ;  so  that  in  an  action  by  the  city  against  the  railroad  com- 
pany to  recover  the  amount  of  the  judgment  rendered  against  it, 
the  company  was  not  prevented  from  showing  that  it  was  under 
no  duty  to  repair  the  defect,  and  that  the  Injury  was  not  caused 
by  any  negligence  on  its  part 

City  of  BloonUngton  v.  Chicago,  etc,  R.  Co.,  510, 519  (C) . 

NAMEB— 

Initials. — ^The  Initial  of  a  given  name  alone  and  unexplainetl  is  not 
recognlssed  as  a  name.  Krcitlein  y.  Fergcr,  1{)I0, 20G  (5). 

NEGLIGENCE— 

See  Carriebs  6,  7, 10-12;  Master  and  Servant  9,  12,  30,  31 ;  Munic- 
ipal Corporations  9;  Trial  14. 

Sufficient  charge  of,  see  Railroads  43. 

It  Is,  per  se  for  a  railroad  company  to  operate  Its  cars  in  violation 
of  a  statute  or  municipal  ordinance  regulating  the  speed  thereof, 
see  Railroads  49. 

1.  Questions  of  Law  or  Fact. — Different  Inferences. — Negligence  is 
not  a  matter  of  law,  where  different  Inferences  may  be  drawn 
from  the  facts.  Cleveland,  etc.,  R,  Co.  v.  Rumsey,  371, 376  (5). 

2.  Proximate  Cause. — There  may  be  several  elements  combining  to 
make  up  the  proximate  cause  of  an  injury. 

VandaUa  Coal  Co.  v.  Haverkamp,  397, 401  (3) . 

3.  Proximate  CauffC. — Efficient  Cause. — ^The  proximate  cause  of  an 
Injury  is  not  necessarily  the  immediate  cause,  but  must  be  the 
efficient  cause,  which  Is  the  cause  that  sets  In  motion  the  chain  of 
circumstanceB  leading  up  to  the  injury. 

Columbia  Creosoting  Co.  v.  Beard,  260, 267  (8). 

4.  Delegation  of  Legal  Duty.—^Ioint  Torf-Fea^or*.— While  one,  per- 
sonally  bound  to  perform  a  duty,  cannot  relieve  himself  from  such 
obligation  by  a  contract  for  its  performance  by  another,  and  can- 
not Interpose  such  contract  as  a  defense,  such  rule  does  not  apply 
as  between  Joint  tort-feosors. 

Marion,  etc,  Construction  Co.  v.  Claycomb,  681, 686  (5). 
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5.  Drciich  of  Lcffol  Du4y, — ^Negllgeoce  arises  on  the  .breach  of  a 
Irga]  duty  to  UHe  care,  and  where  there  is  no  duty  there  can  be  no 
negligence;  Marion,  etc,  Construction  Co.  v.  Ctayoomb,  G81, 084  (2). 

ti.  ActB  ConstHutififf  NcffUffcnce. — Operation  of  Train. — ^The  snddCT 
or  violent  motion  or  jerking  of  a  train  may  be  negligence. 

Indianapoli^t  tgouthern  R,  Co,  v.  Emmerson,  403, 410  (3). 

7*  Actionable  'ScgUgcncc. — ^An  action  for  negligence  will  not  lie 
againtft  a  dcfeudant,  unless  he  was  owing  some  duty  to  the  in- 
jured person  at  the  time  and  place  where  the  Injury  occurred, 
and  which  he  omitted  to  ]>erform. 

Marion,  etc..  Construction  Co.  v.  Clayoomh,  681, 685  (4). 

8.  Complaint, — ChargcH  of  Several  Acts  of  'Segligenec, — A  com- 
plaint for  i>ers<mal  injuries  is  not  objectionable  for  charging  sev- 
eral acts  of  negligence  in  one  paragrapli,  unless  it  counts  upon  the 
combined  effects  of  two  or  more  of  the  alleged  negligent  acts. 

Lake  Shore,  etc.,  R.  Co.  v.  Myers,  59, 62  (1). 

9.  Complaint. — Charges  of  Several  Acts  of  Neglig€nce,^Proof, — 
Where  several  acts  of  negligence  are  charged  in  the  same  para- 
graph of  complaint,  proof  that  any  one  of  such  acts  was  the  prox- 
imate cause  of  the  injury  Is  sufficient  to  sustain  the  action. 

Lake  Shore,  etc.,  R.  Co.  v.  Myers,  50, 62  (2). 

10.  Complaint — Ocneral  Charge  of  Negligence. — Sn^ficicncy. — Ob- 
jection that  the  charge  of  negligence,  in  a  complaint  for  personal 
Injuries,  is  not  specific,  can  only  be  taken  by  a  motion  to  make 
the  complaint  more  specific,  and,  in  the  absence  of  soch  motion, 
a  complaint  stating  the  injury  and  alleging  that  it  was  caused 
as  a  conseciuence  and  solely  by  reason  of  defendant's  negligence, 
sufficiently  charges  actionable  negligence. 

Tcrre  Haute,  etc.,  Traction  Co.  v.  Maberry,  114, 118  (2). 

11.  Complaint. — Allegations. — Legal  Duty. — In  a  negligence  case, 
the  complaint  to  be  sufficient,  must  show  that  there  was  a  legal 
duty,  owing  by  defendant  to  the  i)erson  injured,  which  was  vio- 
lated by  a  want  of  care  on  the  part  of  the  wrongdoer  proportion* 
ate  to  the  duty  imi)osed  on  him  by  law. 

Rmsiter  v.  Ijoke  Shore,  etc.,  R,  Co.,  88, 92  (1) . 

12.  Complaint. — Allegations. — Presumptions  of  Contributory  NegU- 
gence. — Contributory  negligence  of  iilaintiff  will  not  be  presumed 
from  allegations  of  the  complaint  tending  to  dlsclooe  such  de- 
fense. Sspenlaub  v.  Heddericky  139, 141  (3) . 

13.  Complaint. —  Demurrer. —  Contributory  Negliffenoe. —  Presump- 
tions. — On  dennirrer  to  a  complaint  in  a  negligence  case,  it  will  be 
considered  that  plaintiff  used  due  care,  unless  all  reasonable  in- 
ferences drawn  from  the  facts  alleged  show  that  be  was  guilty  of 
negligence  as  a  matter  of  law. 

Cleveland,  etc.,  R.  Co.  v.  Van  Laningham,  156, 163  (3). 

14.  Contributory  yegligence. — Complaint. — Sufficiency. — ^A  com- 
plaint in  a  negligeiice  case  need  not  negative  contributory  negli- 
gence on  the  part  of  plaintiff,  and  will  be  held  sufficient  in  this 
respect,  unless  facts  are  specifically  averred  therein  disclosing  the 
defense  of  contributory  negligence 

Espenlauh  v.  Eedderick,  139. 141  (2). 

15.  Contributory  'Negligence. — Complaint. — Sufficiency. — ^A  com- 
plaint which  states  facts  sufficient  to  show  negligence  on  the  part 
of  defendant  and  that  such  negligence  resulted  in  the  injury  com- 
plained of,  is  sufficient  on  demurrer,  unless  other  facts  pleaded 
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Bhow  affirmatlTely,  as  a  matter  of  law,  that  plaintiff  was  guilty  of 
contributory  neKllgence. 

PitUburgk,  etc,  R.jCo,  V.  Coitmcny,  061, 664  (1),  665  (1). 

16.  Complaint. — Crmtributory  'S egHgence.—Jury  Question, — Where, 
in  an  action  for  i)erHonal  injuries,  the  averments  of  the  complaint 
do  not  show  contributory  negligence  as  a  matter  of  law,  it  is  for 
the  Jury  to  determine  from  the  evidence  whether  plaintiff  used 
due  care  to  prevent  the  Injury. 

Lake  Shore,  etc,,  R.  Co.  v.  Myers,  59, 63  (4) . 

17.  Contribvfory  KeffHgtence.—Jnry  Question. — ^Where  the  facts  are 
of  a  character  to  be  reasonably  subjected  to  more  than  one  infer- 
ence or  conclusion,  the  ultimate  fact  of  contributory  negligence, 
or  due  care,  should  he  determined  by  the  jury. 

Cleveland,  etc.,  R,  Co.  v.  Nichols,  349, 354  (5). 

18.  Contributory  yegligence. — Jury  Question. — ^A  court  is  not  Jus- 
tified in  declaring  as  a  matter  of  law  that  a  party  was  guilty  of 
contributory  negligence,  simply  because  the  facts  relating  to  his 
conduct  are  undis])uted  and  seem  to  indicate  a  want  of  due  care, 
but  if  different  inferences  may  reasonably  be  drawn  from  such 
facts,  the  question  is  for  the  Jury.  Craig  v.  Zent,  19, 20  (1). 

NEW  TRIAL — 

Ground  for  a  motion  for  a,  see  Appeal  35. 

Errors  occurring  during  the  trial,  to  be  available,  must  be  saved  by 
assigning  them  as  causes  for  a,  see  ^Vppeai*  G;  Davis  v.  Bryant, 
343,  344  (1). 

An  assignment,  as  ground  for,  that  the  assessment  of  the  amount 
of  the  recovery  is  erroneous,  being  too  large,  correctly  saves  the 
question,  see  Appeal  8;  Holthouse  v.  Poling,  668,  573  (6). 

The  Appellate  Court  has  the  power  to  order  a,  and  it  Is  Its  duty  to 
do  so,  whore  it  appears  that  the  ends  of  Justice  will  be  best  sub- 
served thereby,  see  Coijbts  1. 

Ruling  on  motion  for,  will  not  be  considered  on  appeal,  where 
neither  the  motion  nor  any  of  its  grounds  are  set  out  in  appi»l- 
lant*s  brief,  and  no  statement  of  the  evidence  is  contained  therein, 
see  ApptLAL  44. 

A  judgment  is  not  void  because  it  is  rendered  while  a  motion  for  a, 
is  pending,  but  such  pending  motion  merely  operates  to  suspend 
the  effect  and  enforcement  of  the  judgment,  see  Judgment  3. 

1.  Grounds. — Statutes. — Causes  asslgne<l  for  a  new  trial,  but  which 
are  not  included  in  the  statute  enumerating  the  causes  for  which 
a  new  trial  will  be  granted,  are  not  available. 

Cooley  V.  Kelley,  687, 695  (9) . 

2.  Rights  of  Parties. — The  party  against  whom  a  general  verdict 
has  been  rendered,  on  i>roi)er  motion,  has  the  right  to  have  the 
trial  court  i>ass  on  the  verdict  before  judgment  thereon  is  ren- 
dered against  him.  Oshorn  v.  Adams  Brick  Co.,  173, 190  (20). 

3.  Misconduct  of  Juror. — The  fact  that  a  Juror,  who  had  instituted 
an  action  which  was  compromised  and  dismissed  before  Issues 
were  formed  on  being  asked  on  his  voir  dwe  If  he  had  ever  had 
any  litigation,  answered  *'no,"  was  not  ground  for  a  new  trial, 
since  the  question  was  not  calculated  to  call  to  his  mind  a  case 
which  was  only  filed  and  dismissed. 

OhluHney.  Pfaffman,  3r»7,  369  (10). 
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4.  An  of  Right, — Where  two  or  more  rabstantlTe  caoBes  of  action 
proceed  to  Judgment  In  the  same  caae,  and  a  new  trial  as  of  right 
18  authorized  by  §1110  Bums  190g»  §1064  R.  S.  1881,  as  to  one  or 
more  of  such  causes,  but  not  as  to  others,  a  new  trial  as  of  right 
must  be  denied.  Orubb  v.  Brendel,  531, 534  (2) . 

5.  As  of  Right. — Action  for  Money  Judgment. — ^A  complaint  alleg- 
ing that  a  deed  executed  by  plaintiff  was  In  fact  a  mortgage,  and 
seelcing  the  recovery  of  a  money  Judgment  for  the  difference  be- 
tween the  actual  value  of  the  land  and  the  debt  secured  by  the 
alleged  mortgage,  states  a  cause  of  action  that  is  not  within  the 
provisions  of  the  statute  (§1110  Burns  1908,  §1054  R.  8.  1881) 
authorizing  a  new  trial  as  of  right 

Qruhb  y.  Brendel,  531, 534  (1). 
NOTICE^ 

See  Appeal  19-22 ;  Bait  kbuptcy  8. 

NUNC  PRO  TUNC — 

Entry  cannot  be  made  on  oral  testimony  alone,  see  Judguent  1. 

The  right  to  have  a  bill  of  exceptions  signed,  on  account  that  the 
presentation  within  the  time  allowed  was  defeated  by  the  al>- 
sence  of  the  Judge  from  the  State,  depends  on  the  diligence  shown 
by  the  party  seeking  such  signature,  see  Appeal  27. 

OBJECTIONS— 

To  questions  aslsed  of  witnesses,  to  be  available,  should  be  inter- 
posed before  the  answer  is  made,  see  Tbial  1. 

OFFER — 

See  Sales  2. 

OVERRULED  CASES— 

See  Cases. 

FAROIi— 

Contract,  see  Contbacts  2,  6. 

Contracts  of  insurance  are  valid,  see  Insurance  1. 

Evidence,  see  Trusts  4,  5. 

A  trust  in  personal  property  may  be  created  by,  see  Trusts  1; 
Camp  V.  Camp,  250,  253  (5). 

PARTIES— 

See  Appeal  11-15;  Husband  and  Wife. 

A  demurrer  for  want  of  facts  presents  no  question  concerning  a 
defect  of,  see  Pij:adinq  27. 

Substitution  of  administrator  of  a  party  as  an  appellee  where  an 
appeal  was  void  for  want  of  Jurisdiction,  is  also  void,  see  Ap- 
peal 1. 

PARTITION — 

1.  Judgmentft. — ConchiHvcncM. — A  Judgment  In  a  partition  pro- 
ceeding is  conclusive  between  the  parties,  and  exempt  from  col- 
lateral attack,  as  to  all  matters  within  the  issues. 

Heritage  v.  Heritage,  76, 79  (1 ) . 
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PARTITION — GoBtinQed. 

2.  Adverse  Claim. — Lease, — Where  the  lands  of  the  ancestor  were 
apportioned  among  his  heirs  by  a  proceeding  In  partition,  each 
heir  became  the  Implied  warrantor  of  the  title  of  every  other  as 
to  the  portion  allotted  to  each,  so  that  one  of  the  heirs  cannot 
thereafter  assert  that  he  has  a  rl^^t,  nnder  a  lease  executed  by 
the  ancestor,  but  which  was  not  set  up  in  any  pleading  in  the 
partition  proceeding,  to  hold  possession  of  any  of  the  land  allot- 
ted to  one  of  the  other  heira         Heritage  v.  Heritage,  76, 88  (3). 

3.  Implied  WarratUy. — The  law  annexes  an  implied  warranty  in 
all  compulsory  partitions,  between  tenants  In  common,  of  land 
derived  by  inheritance,  extending  to  defects  which  existed  in  the 
title  of  the  common  ancestor,  whereby  each  partitioner  is  made 
the  warrantor  of  every  other  to  the  extent  of  the  portion  allotted 
to  him,  and  cannot,  therefore,  be  permitted  to  assert  an  adverse 
interest  or  title  for  the  purpose  of  ousting  another  party  to  the 
same  partition  from  his  allotted  portion. 

Heritage  v.  Heritage,  76, 86  (2). 
PAYMENTS^ 

See  Tenancy  in  Common  3. 

Of  money  to  authorized  agent,  see  Pbincifix  and  Aoent  16. 

PASSENGERS— 

See  Carriers  1. 

Injury  to,  see  Oabsiers  2-16. 

PERSONS — 

Duty  towards,  on  tracks,  see  Railroads  42. 
Injury  to,  on  tracks,  see  Raflroads  36,  37. 

PETITION — 

For  the  vacation  of  a  street,  see  Municipal  Corporations  5. 


PLEADING. 


I.  Fork  AHD  Allioatiomb.  1-5. 

II.    COMPLAIVT,  6-». 


IIL  Plba  ob  Answbb  amd 

COICPLADIT,  tl-2t 
IV.    DSMUBBSB,  14-17. 


Review  as  to^  see  Appeal  83. 

What  was  in  issue  in  a  former  action  must  generally  be  determined 
by  the,  see  Judgment  11. 

Filed  in  a  case  Is  a  part  of  the  record,  though  not  required  to  be 
copied  at  length  into  the  order-book  entries,  see  Judgment  2. 

A  breach  of  warranty,  pleaded  as  a  cause  of  action  or  defense,  must 
to  be  good  upon  demurrer,  aver  the  character  and  extent  of  the 
warranty,  and  the  nature  and  particulars  of  the  breach,  see  Con- 
tracts 15. 

I.    FORM  AND  Allegations. 

1.  Presumptions. — It  is  always  presumed  that  a  party's  pleading 
is  as  strong  in  his  favor  as  the  facts  will  warrant 

Croan  v.  Myers,  143, 147  (5). 

2.  Presumptions  Against  Pleadtng.-^Presumptlo^'B  against  a  plead- 
ing relate  only  to  the  facts  necessary  to  constitute  a  cause  of 
action,  and  not  to  facts  tiding  to  disclose  an  affirmative  defense. 

Bspenlaub  v.  Hedderick,  139, 142  (4). 
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a.  Special  Bt^iutory  Procedure. — While,  tn  all  special  statotory 
euuct mentis,  the  procedure  prem.-? ibed  by  the  statute  must  be  fol- 
lowed, the  practice  authorized  by  the  ciril  code  may  be  followed, 
where  It  is  not  iDConaistent  with  the  procedure  so  prescribed. 

Southern  H.  Co,  v.  Town  of  French  Lick,  447, 452  (3). 

4.  Prenumptions  Againitt  Pleader. — Applicafion  of  Rule, — The  rule, 
that  a  plaintiff  Is  prtwumed  to  have  stated  his  case  as  strongly 
in  hJK  favor  as  the  facts  warrant,  applies  only  to  such  facts  as  are 
necessary  to  his  cause  of  action,  and  does  not  apply  to  facts  which 
tend  to  disclose  a  defense. 

Pittsburgh,  etc.,  R.  Co.  ▼.  Cottman,  661, 065  (3). 

5.  Statement  of  Cau^e  of  Action. — Requisites. — Contiruction. — A 
pleading  is  required  to  state  facts  constituting  the  cause  of  action 
in  plain  and  concise  language,  in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  la  intended,  and. 
In  construing  the  same,  the  words  used  will  be  taken  in  their 
plain,  ordinary  and  UAual  meaning,  unless  they  have  some  pe- 
culiar and  technical  significance. 

Southern  R.  Co.  v.  Town  of  French  Lick,  447  464  (8) . 

II.    OolCPLiknrr. 

See  Carriebs  5,  7,  12-15;  Master  and  Servant  1-4,  11,  12, 14,  19,  29, 
30,  43^0;  Municipal  Corporations  1(>,  22;  Negliosnce  8-1(>;  Rail- 
roads 22-20,  37-41,  43 ;  I'rusts  3.  k\\  Waters  and  Watercourses  10. 

Charging  several  acts  of  negligence  In  one  paragraph,  see  Nbqli- 

OENCE  8,  9. 

Sufficiency  of,  against  fraternal  order,  see  Insurancb  17. 

Sufficiency  of,  when  attacked  for  the  first  time  on  appeal,  see  In- 
junction 5. 

Sufficiency  of,  in  an  action  against  an  insurance  company,  drawn 
on  the  theory  of  a  parol  contract,  see  Insurance  2. 

The  incorporation  of  the  whole  complaint  in  an  instruction  to  the 
jury,  while  not  to  be  commended  is  not  ground  for  reversal,  see 
Trial  13. 

A  contract,  partly  in  writing  and  partly  in  parol,  rests  entirely  in 
parol  and  a  complaint  thereon  is  not  rendered  insufficient  by 
failure  to  set  out  therein  the  portion  of  the  contract  that  is  writ- 
ten, see  Contracts  12. 

Averments  sufficiently  showing  the  existence  of  the  legal  duty 
owing  to  plaintiff  by  defendant  to  use  ordinary  care  to  fomiah 
him  a  reasonably  safe  place  to  work  and  reasonably  safe  appli- 
ances with  which  to  work,  see  Master  and  Servant  1. 

In  an  action  to  set  aside  a  judgment  on  the  ground  that  the  orig- 
inal action  was  fraudulently  brought  in  the  wrong  county,  is 
insufficient  In  the  absence  of  averments  of  acts  or  conduct  con- 
stituting fraud,  see  Fraud  1. 

In  an  action  by  a  railroad  company  to  enjoin  a  town  from  appro- 
priating a  portion  of  the  right  of  way  for  a  street,  plaintiff  must 
allege  and  prove  facts  showing  that  the  town  and  ita  officers 
were  acting  without  warrant  of  law,  see  Injunction  4. 

In  an  action  against  a  fraternal  inanrance  eompaiiy,  where  the 
complaint  was  on  the  theory  of  a  parol  contract  of  insurance,  it 
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was  uat  essential  to  the  sutfleieucbr  of  the  complaint  that  copies  of 
the  eoiustltutiou  and  by-laws  be  set  out  therein,  sue  Ix<isusanc£  13. 

6.  Demurrer. — A  complaint  is  sufficient  to  withstand  a  demurr€»r, 
if  it  states  facts  sufficient  to  entitle  plaintiff  to  some  relief. 

Tishbcin  v.  Paine,  441,  443  (4). 

7.  Demurrer. — Inference h, — Where  a  complaint  Is  tested  by  de- 
murrer, no  inferences  or  intendments  are  indulged  in  favor  of  its 
sulBciency.        Toicn  of  Cicero  v.  Lake  Erie,  etc.,  R,  Co.,  208, 307  ( 1 ) . 

8.  Theory. — ^The  theory  of  an  action  must  be  determined  from  the 
general  character  and  tenor  of  the  leading  and  controlling  aver- 
ments of  the  complaint    Southern  It.  Co,  v.  Friedley,  102, 195  ( 1 ) . 

0.  Determination  of  Theory. — The  theory  of  a  complaint  must  be 
determined  from  its  general  scope  and  tenor,  and  not  from  frag- 
mentary statements,  detached  parts  or  conclusions,  and  that 
theory  which  is  most  apparent  and  clearly  outlined  by  the  lead- 
ing averments  of  tiie  pleading  will  be  adopted. 

Oshi^m  V.  Adams  Brick  Co,,  175, 182  (4). 

10.  Sufficiency. — Motion  in  Arrest  of  Judgment. — Appeal. — Where 
an  omisRion  or  defect  in  a  complaint  is  one  that  may  be  supplied 
by  i>roof,  and  the  facts  alleged  will  bar  another  action  for  the 
same  cause,  the  complaint  will  be  held  sutflcieut  on  motion  in 
arrest  of  Judgment,  or  when  first  tested  by  assignment  of  error 
on   api)eal.       Town  of  Cicero  v.  Lake  Eric,  etc.,  H.  Co.,  208, 308  (3) . 

11.  Sufliciencv. —Initial  Attaelc  After  Judffment.—Whero  a  com- 
plaint Is  tested  for  the  first  time  after  judgment,  all  inferences 
and  intendments  are  indulged  in  favor  of  the  iileading,  and  if 
there  is  not  a  total  failure  to  aver  some  essential  fact,  and  it  is 
sufiiclent  to  bar  another  action  for  the  same  cause,  it  will  be 
held  sufficient  to  supiwrt  the  judgment 

Toicn  of  Cicero  v.  Lake  Eric,  etc.,  R.  Co.,  208, 307  (2) . 

12.  Sufficiency. — Initial  Attack  on  Appeal. — Exceptions  to  Con- 
elusions  of  Late. — Where  the  sufficiency  of  a  complaint  is  attacked 
for  the  first  time  on  apiietU,  and  appellant's  exceptions  to  the 
conclusions  of  law  raise  the  same  questions  as  are  raised  by  the 
aBslgnment  challenging  the  complaint,  the  sufficiency  will  be 
tested  by  the  rule  applicable  after  verdict 

Town  of  Cicero  v.  Lake  Erie,  etc.,  R.  Co.,  298,  308  <5) . 

13.  Sufficiency. — Initial  Attack  on  Aiipeal. — A  complaint  is  good  as 
against  attack  made  for  the  first  time  on  appeal,  if  it  is  sufficient 
to  bar  another  action  on  the  same  state  of  facts. 

Cleveland,  etc.,  R,  Co,  v.  Rumsey,  371, 372  ( 1 ) . 

14.  Sufficiency. — Initial  Attack  on  Appeal. — A  complaint  Is  good  as 
agahiKt  an  attack  made  for  the  first  time  by  assignment  of  errors 
on  npi)eal,  if  it  contains  facts  sufficient  to  bar  another  action  for 
the  same  cause.  Jordan  v.  Indianapolis  Coal  Co.,  542,  543  (1). 

15.  Sufficiency, — Objections  on  Appeal. — A  complaint,  in  an  action 
for  the  wrongful  appropriation  of  a  highway,  alleging  that  the 
ground  appropriated  was  a  highway  and  dedicated  to  the  iHiblic 
for  that  puri>ose,  and  used  by  the  public  ns  a  highway  for  more 
than  thirty  years,  with  the  permission,  consent,  acquiescence  and 
donation  of  defendant,  was,  In  the  absence  of  a  motion  to  make 
more  specific,  sufficient,  on  the  theory  of  dedication,  to  bar  an- 
other action,  and  is  good  as  against  an  attack  made  for  the  first 
time  on  appeal.  Cleveland^ eto^  R,  Co.  v.  Beard,  105, 106  iX). 


778  INDEX. 

PLEADING— ConUnned. 

16.  Rulinff  on  Demurrer. — Effect  as  to  Bubsequent  Rulings, — Trial. 
— A  ruling  on  deuiurrer,  holding  a  complaint  good,  is  not  binding 
on  a  trial  court  so  as  to  require  its  subsequent  rulings  to  be  in 
harmony  therewith,  irrespective  of  its  correctness. 

Cooley  V.  KeUey,  687, 693  (1). 

17.  Bill  of  ParticiUars,— Objections  on  Appeal.— The  objection 
that  a  bill  of  particulars  filed  with  a  complaint  is  not  properly 
referred  to  or  identified  by  the  complaint  cannot  be  successfully 
presented  for  the  first  time  on  apiieal. 

Jordan  v.  Indianapolis  Coal  Co.^  542, 544  (2) . 

18.  Sufficiency. — Defects  Curable  by  Motion  to  Make  Specific. — 
Demurrer. — A  complaint  is  not  demurrable  for  defects  that  may 
be  reached  by  a  motion  to  make  more  siieciflc,  and  will  be  held 
good  if  it  states  facts  entitling  plaintiff  to  any  relief. 

Barton  v.  Barton,  319, 321  ( 1 ) . 

19.  DupUcity^ — Remedy.^Where  each  paragraph  ci  complaint 
contains  two  separate  and  distinct  causes  of  action,  that  may  be 
properly  joined,  the  defect  cannot  be  reached  by  a  demurrer  for 
want  of  facts,  but  the  remedy  is  by  a  motion  to  require  that  the 
causes  be  separated  and  stated  in  separate  paragraphs. 

Tishbein  v.  Paine,  441, 442  (1). 

20.  Sufficiency. — ^A  complaint  alleging  facts  from  which  it  may 
readily  be  determined  that  defendant  was  the  agent  of  plaintiff 
in  buying  and  selliug  real  estate,  that  on  account  of  moneys  ad- 
vanced by  plaintiff,  interest  collected,  and  profits  derived  from 
the  sale  of  real  estate,  defendant  l)ecame  indebted  to  plaintiff, 
that  defendant,  as  attorney  in  fact  for  plaintiff,  wrongfully  and 
without  any  c^onsideratlon,  conveyed  certain  real  estate  to  his 
wife  for  the  ixirpose  and  with  the  intent  to  cheat  and  defraud 
plaintiff,  and  which  demands  an  accounting  and  the  setting  aside 
of  such  conveyance,  is  sufllcient  to  withstand  a  demurrer. 

Barton  v.  Barton,  319, 321  (2) . 

III.    Plea  ob  Answeb  Ain>  Cboss-Com plaint. 
See  Bills  and  Notes  2. 
Showing    easement    by    prescription,    see    Waters    and    Wateb- 

GOUBSES  2.. 

21.  Complaint. — General  Denial. — ^The  general  denial  puts  In  Issue 
every  material  allegation  of  the  complaint. 

Fuller  V.  Fuller,  488, 490  (4) . 

22.  Pleas  to  Jurisdiction. — Requisites. — An  answer  denying  the 
jurisdiction  of  the  court  is  a  dilatory  plea  and  must  be  certain 
and  definite  and  must  anticipate  and  exclude  all  such  supposable 
facts  as  would,  if  alleged  on  the  opposite  side,  defeat  the  plea, 
since  nothing  can  be  supplied  by  intendment. 
Moore-Mansfield,  etc.,  Co.  v.  Marion,  etc.,  Traction  Co^  548, 557  (11) . 

23.  Ansu^er  in  Abatement. — Joinder  of  Matter  in  Abatement  With 
Matter  in  Bar. — Waiver  of  Grounds  of  Abatement. — A  plea  in 
abatement  must  precede  a  plea  in  bar,  and  where  matter  in 
abatement  is  joined  in  the  same  paragraph  with  matter  in  bar. 
the  matter  in  abatement  is  waived  and  may  he  stricken  out  on 
motion. 

Moore-Mansfield,  etc.,  Co.  v.  Marion,  etc..  Traction  Co.,  548, 558  (14). 
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IT.    Demubbbb. 

See  ante  6, 1,  16, 1& 

RullDg  on,  see  Appeal  133-187. 

Ruling  on,  waived  by  failure  to  set  out  in  brief  a  copy  of  sucli 
demurrer,  or  to  state  its  substance  or  the  grounds  thereof,  see 
Appeal  43. 

Filing  a,  to  a  petition  for  the  vacation  of  a  street  is  a  permissible 
means  of  objecting  to  its  sufficiency,  see  Municipal  Cobpoba- 

TIONS  4. 

On,  to  a  complaint  in  a  negligence  case,  it  will  be  considered  that 
plaintiff  used  due  care,  unless  all  reasonable  inferences  drawn 
from  the  facts  alleged  show  that  he  was  guilty  of  negligence  as 
a  matter  of  law,  see  Negligence  13. 

24.  Adtnissions. — ^For  the  purposes  of  a  demurrer  to  a  pleading, 
the  facts  alleged  are  to  be  taken  as  true. 

Southern  R.  Co.  v.  Toicn  of  French  Lick,  447, 454  (9). 

25.  AdmUakms, — For  the  purpose  of  testing  the  sufficiency  of  a 
pleading,  a  demurrer  admits  the  truth  of  its  averments. 
Moore-Mansfieldj  etc.,  Co.  v.  Marion,  etc.,  Traction  Co.,  548, 558  (13). 

26.  Admiaaions. — On  demurrer  to  a  complaint,  all  the  material 
facts  that  are  well  pleaded  must  be  taken  as  true  for  the  pur- 
poses of  the  demurrer. 

Cleveland,  etc., R.  Co.  v.  Van  Laningham,  156, 163  (1). 

27.  Questions  Raised. — Defect  of  Parties. — Under  the  code,  a  de- 
murrer for  want  of  facts  presents  no  question  concerning  a 
defect  of  parties  plaintiff  or  defendant. 

Southern  R.  Co.  v.  Town  of  French  Lick,  447, 453  (5) . 

POLICY— 

Construction  of  employer's  liability  policy,  see  Insubance  6. 

PRESCRIPTION — 

Easements  by,  see  Easements. 

PRESUMPTIONS— 

See  Appeal  84-92 ;  Banks  and  Banking  3 ;  Bills  and  Notes  4 ;  Cab- 
biebs  6 ;  Deeds  1 ;  Evidence  10,  11,  15 ;  Infants  1 ;  Insubance  8 ; 
Negligence  13;  Pleading  1,  2,  4;  Tenancy  in  Common  3;  I'bial 
32,  37. 

PRINCIPAL  AND  AGENT— 

A  minor  cannot  authorize  any  one  to  act  as  his  agent,  nor  can  he 
acquiesce  in  or  ratify  the  acts  of  any  person  so  as  to  make  them 
his  own,  see  Infants  2. 

Where  a  check  is  indorsed  for  collection,  or  where  the  memorandum 
of  deposit  shows  that  it  is  deposited  as  a  check,  it  remains  the 
property  of  the  depositor  and  the  bank  holds  it  as  his  agent  for 
collection,  see  Banks  and  Banking  5. 

1.  Actions. — Waiver  of  Tort. — Action  on  Implied  Contract, — A 
principal  may  waive  the  tort  of  his  agent  based  on  his  failure  to 
account,  and  sue  him  as  on  an  implied  contract  for  the  money 
due.  Holthouse  v.  Poling,  568, 570  (2) . 

2.  Bills  and  Votes. — Equitahle  Defenses. — In  an  action  by  an 
agent  against  his  principal  on  a  note  for  money  borrowed  from 
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the  agent  and  Invested  by  the  principal  in  the  business  which  the 
agent  was  conducting  for  him,  the  principal  may,  by  cross- 
complaint  present  an  equitable  defense  and  require  the  agent  to 
give  an  account  of  his  trust        Holthouae  v.  Poling,  668, 670  (1). 

3.  Declarations  of  Agent, — Res  Gestae, — In  an  action  against  de- 
fendant on  a  note  to  which  his  name  had  been  signed  by  his  son, 
since  deceased,  evidence  of  declarations  made  by  the  son  at  the 
time  of  the  execution  of  the  note,  but  in  defendant's  absence, 
relative  to  his  authority  to  sign  his  father's  name,  was  admis- 
sible as  part  of  the  res  gestae,  when  properly  limited  In  its  effect 
so  as  not  to  bind  deftedant  on  the  question  of  such  authority. 

MUler  V.  Farmers  State  Bante,  5, 10  (6). 

4.  Existence  of  Relation, — Evidence.— Instructions. — ^In  an  action 
for  money  loaned,  where  it  was  alleged  that  defendant  borrowed 
the  money  through  an  agent,  evidence  that  the  alleged  agent 
received  a  check  from  plaintiff  and  deposited  same  to  defendant's 
credit  and  was  constantly  loaning  money  for  defendant,  and 
performed  other  and  similar  acts  for  defendant  an  instruction 
by  which  the  question  of  whether  he  was  the  defendant's  agent 
in  the  nwking  of  such  loan  was  left  wholly  to  the  Jury,  after  a 
consideration  of  all  the  facts  shown,  was  proper. 

Barton  v.  Barton,  537, 541  (3). 

6.  Husband  and  Wife. — Poicer  of  Attomeif. — Construction. — Denffi 
of  Wife. — Revocation. — A  power  of  attorney  executed  by  a  hus- 
band and  wife  directly  authorizing  the  attorney  in  fact  to  convey 
the  property  to  "any  one  of  us,**  etc.,  and  not  containing  any 
power  to  convey  Joint  property,  is  several  and  is  not  revoked  by 
the  death  of  the  wife.  Barton r.  Barton,  687, 639  (1). 

6.  Accounting  by  Agent — ^Where  an  agent  has  been  intrusted  with 
his  principars  money  to  be  expended  for  a  definite  purpose,  he 
may  be  required  to  account  in  equity,  and  in  making  such  ac- 
counting he  has  the  burden  of  showing  that  his  trust  duties  have 
been  performed,  and  the  manner  of  such  performance. 

HolthouseY.  Poling,  568, 571  (3). 

7.  Accounting  by  Agent. — Evidence.Sufflciencg. — Where,  on  the 
question  of  whether  an  agent,  intrusted  with  the  management  of 
a  store,  had  accounted  for  the  property  and  funds  which  came 
into  his  hands.  It  was  shown  that  although  the  system  of  book- 
keeping  was  careless,  both  the  principal  and  the  agenb  knew  the 
condition  of  the  business,  and  the  agent  testified  that  he  had 
accounted  for  and  turned  over  to  the  principal  all  moneys  he 
received,  except  his  salary,  there  was  some  evidence  from  which 
it  may  be  said  that  such  agent  had  accounted  for  the  money 
coming  into  his  hands.  Solthousey.  Poling,  f5GS,b7l  (4). 

a  Authority  of  Agent. — Evidence. — Verdict — A  verdict  for  plain- 
tiff, in  an  action  for  the  price  of  a  car  of  crushed  stone,  is  sus- 
tained by  sofflcient  evidence,  where  the  evidence  shows  that  a 
landscape  gardener  employed  by  defendant,  after  a  conversation 
with  def^idant  on  the  subject,  ordered  the  stone  from  plaintiff, 
and  that  the  ear  was  billed  to  defendant  and  used  in  the  improve- 
ment of  a  driveway  on  his  premises. 

Jordan  v.  Indianapolis  Coal  Co^  542, 545  (6). 

0.  Authority  of  Agents— Apparent  Authority.— -VThexe  the  acts  of  a 
principal  are  such  as  to  Justify  innocent  third  persons,  who  have 
relied  thereon,  in  believing  that  the  agent  is  authorized  to  do  tJiat 
which  he  does,  although  the  agent  in  fact  liad  no  such  authority. 
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the  principal  is  bound  thereby,  under  the  rule  that  where  one  of 
two  innocent  persons  must  suffer  because  of  the  betrayal  of  a 
trust  reposed  in  a  third,  the  person  most  at  fault  must  bear  the 
loss.  Wagner  v.  McCool,  124, 134  (3) . 

10.  Authority  of  Agent — Reliance  on  Authority, — ^While  a  third 
party  may  rely  on  the  apparent  authority  of  an  agent,  such  appar- 
ent authority  must  rest  on  facts  or  circumstances  warranting 
such  reliance;  and  where  a  mortgagor  delivered  a  note  and 
mortgage  to  her  son  to  be  by  him  delivered  to  the  mortgagee,  such 
fact  at  most  constituted  the  son  a  special  agent  to  deliver  the 
instruments  in  the  form  and  with  the  effect  they  possessed  when 
they  left  her  possession,  and  did  not  warrant  a  reliance  on  his 
authority  to  bind  her  by  statements  to  the  mortgagee  giving  to 
such  Instruments  a  different  effect 

Hubhard  v.  Ttan}ej  611, 615  (4). 

11.  Authority  of  Agent, -^Evidence, — Letter  Written  "by  Agent. — A 
letter  written  by  an  attorney,  who  had  negotiated  a  loan  for 
defendant,  informing  plaintiffs  that  he  could  not  accept  payment 
of  the  principal  at  a  semi-annual  interest  date,  that  under  the 
contract,  from  which  he  quoted,  such  payment  could  be  made  only 
at  an  anniversary  date,  and  asking  plaintiffs  to  remit  the  amount 
of  the  interest  payment,  though  not  constituting  evidence  estab- 
lishing the  agency  of  such  attorney,  is  important  as  tending  to 
show  that  he  had  possession  of  the  papers  connected  with  the  loan 
and  was  assuming  to  act  In  the  matter  of  the  collection  of  the 
note  in  question  previous  to  the  time  of  its  payment 

Wagner  v.  McCool,  124, 133  (2). 

12.  Authority  of  Agent.^^Evidence. — Sufficiency. — In  an  action  to 
quiet  plain tifiTs  title  to  real  estate  held  by  defendant  under  a 
deed  conveying  the  land  as  security  for  a  loan  made  to  plaintiffs, 
and  to  compel  a  reconvej'ance,  where  plaintiffs  had  repaid  the 
loan  to  an  attorney  by  whom  such  loan  had  been  made  for  de- 
fendant, evidence  showing  that  interest  payments  liad  been  made 
to  such  attorney  and  credited  on  the  note  by  defendant,  that  on 
plaintiffs  offering  to  repay  the  loan  at  a  semi-annual  interest  date 
such  attorney  informed  them  that  he  could  not  accept  payment 
except  at  an  anniversary  date,  that  shortly  before  the  next  anni- 
versary date,  defendant,  at  the  request  of  such  attorney  and  to 
enable  him  to  "look  something  up,'*  left  with  him  the  papers  con- 
nected with  such  loan,  that  when  plaintiffs  went  to  the  office  of 
such  attorney  to  repay  the  loan,  the  attorney  was  not  in,  and,  on 
being  called  by  telephone,  directed  plaintiffs  to  leave  a  check  for 
the  amount  and  said  that  he  would  send  them  the  papers  to 
which  they  were  entitled,  and  that  plaintiffs  then  left  a  check  for 
the  amount  at  the  office  of  such  attorney,  who  cashed  the  same 
and  disappeared,  was  sufficient  to  justify  a  finding  that  such 
attorney  was  at  no  time  acting  as  the  agent  of  plaintiffs,  but  was 
the  agent  of  the  defendant 

Wagner r. McCool,  124, 127  (1),  135  (1). 

13.  Execution  of  Votes. — Authority  of  Agent. — Determination. — 
In  an  action  against  defendant  as  surety  on  a  promissory  note, 
where  it  was  claimed  by  plaintiff  that  defendant's  name  was 
signed  by  defendant's  son,  pursuant  to  a  general  authority,  the 
question  of  such  general  authority  was  a  question  of  fact  to  be 
determined  from  a  preponderance  of  all  the  evidence. 

Miller  V.  Farmers  State  Bank,  5, 7  (1). 
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14.  Exectttion  of  VoieB.— Authority  of  Affent-^Evidence.—Buffl' 
ciency. — In  an  action  on  a  note,  on  tbe  theory  that  defendant's 
name  was  signed  as  surety  by  his  son  pursoant  to  a  general 
authority,  evidence  that  defendant  and  his  son  transacted  busi- 
ness in  partnership  for  many  years,  that  tbey  owned  a  farm  as 
tenants  in  common  which  the  son  later  occupied  in  the  business  of 
buying  and  selling  live  stock  and  in  which  business  he  often  had 
use  for  large  sums  of  money,  that  the  son  was  a  man  of  standing 
in  the  community,  tliat  the  personal  relation  of  defendant  with 
his  son  was  most  cordial,  together  with  positive  testimony  that 
eight  or  nine  years  before  the  execution  of  tlie  note  sued  on, 
defendant  had  given  his  son  authority  to  use  his  name  as  surety 
on  notes,  and  that  notes  thus  signed  by  the  son  at  different  times 
thereafter,  were,  after  the  son's  death*  recognized  by  defendant 
as  binding  obligations  on  himself,  was  suflSdent  to  show  a  gen- 
eral authority  in  the  son  to  sign  defendant's  name  so  as  to  render 
him  liable  as  surety  on  the  note  sued  on,  notwithstanding  defend- 
ant's denial  of  having  given  authority  to  sign  that  particular  note. 

MiUer  V.  Farmers  State  Bank,  5, 8  (3) . 

15.  Power  of  Attorney. — Payment  of  Money  to  Authorized  Agent. — 
Recovcry.-^ue  who  pays  money  to  an  agent  authorized  to  receive 
it  Is  entitled  to  his  credit  without  tracing  tbe  fund  through  the 
hands  of  the  agent  and  into  those  of  his  principal,  so  that  where 
an  agent,  authorized  by  a  power  of  attorney  to  borrow  money  on 
"the  note,  notes,  mortgage  or  mortgages"  of  the  principal,  bor- 
rowed money  on  his  promise  to  give  the  note  of  the  principal 
therefor,  n  recovery  may  be  had  by  the  lender  against  the  princi- 
pal, although  no  note  was  ever  executed. 

Barton  v.  Barton,  5S7, 540  (2) . 

16.  Power  of  Attorney. — Recovery  of  Money  Paid  to  Agent. — In- 
nirnctUmn. — In  an  action  to  recover  money  alleged  to  have  been 
loaned  to  defendant  through  his  agent,  an  Instruction  that  if  the 
Jury  determined  from  all  the  evidence  that  a  power  of  attorney 
from  defendant  to  such  agent  was  in  force  during  the  time  of  the 
business  dealings  between  plaintiff  and  such  agent,  and  that  such 
agent  borrowed  tbe  money  under  the  authority  therein  granted, 
defendant  would  be  liable^  was  not  erroneous. 

Barton  v.  Barton,  537, 541  (4). 

PRINCIPAL  AND  SURETY— 

Sureties  on  the  bond  must  be  named  and  approved  by  the  court,  in 
term-time  appeal,  during  the  term  at  which  the  final  Judgment  is 
rendered,  see  Afpejll  17. 

1.  Creation  of  Contract. — Consideration. — Where  a  note  is  signed 
by  a  surety  at  the  time  of  its  execution  by  the  principal,  the 
surety's  undertaking  will  be  deemed  to  be  a  part  of  the  original 
transaction  supported  by  the  consideration  moving  to  the  princi- 
pal but  if  his  undertaking  is  entered  into  at  a  time  subsequent  to 
the  execution  by  the  principal,  it  is  a  new  contract,  and  not  bind- 
ing on  the  surety,  unless  supported  by  a  new  consideration. 

Ailes  V.  Miller,  280, 282  (1) . 

2.  Creation  of  Contract. — Ratification. — Where,  on  borrowing 
money,  the  maker  of  the  note  told  tbe  payee  that  his  father  would 
become  surety  thereon,  and  subsequently  to  the  death  of  the 
maker,  the  payee  presented  the  note  to  maker's  father,  who  signed 
same,  saying  that  if  the  son  had  signed  it  for  him  it  would  have 
been  all  right,  and  that  he  would  sign  it  then  Just  the  same  as  if 
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the  son  were  living,  the  acts  of  the  father  constitated  a  ratifica- 
tion of  the  agreement  made  by  his  son  as  of  the  date  when  the 
agreement  was  made,  and  rendered  him  liable  as  surety. 

Ailes  V.  MiUer,  280, 282  (2) . 

3.  Judgment. — Res  Judicata. — Where,  in  an  action  by  a  building 
contractor  to  recover  on  the  count ract,  defendant  tiled  a  cross- 
complaint  to  recover  on  the  contractor's  bond  and  recovered  Judg- 
ment thereon,  such  Judgment  was  the  measure  of  the  contractor's 
liability,  and  is  conclusive  In  a  subsequent  action  on  such  bond  as 
to  the  liability  of  the  sureties. 

Mitten  Y.  Casuscll'Runyan  Co.,  521, 530  (5) . 

PRIVHiEOED  COMMUNICATIONS— 

Waiver  of,  see  Witnesses  3-5. 

Persons  entitled  to  waive  privilege,  see  Witnesses  5. 

"PROPER" — 

See  WoBDB  Ain>  Phrases. 

PROPERTY— 

Location  of,  see  CHArrEL  Mobtoages  1. 

Injury  to,  see  Limitation  of  Actions  1 ;  Waters  and  Watercourses 
10. 

Transactions  concerning  common,  see  Tenancy  in  Common  1. 

PROXIMATE  CAUSE— 

See  Master  and  Servant  7,  47;  Negligence  2,  3. 

QUESTIONS  FOR  JURY— 

See  Master  and  Servant  27,  33 ;  Negligence  1(>-18  ;   Railroads  15, 

17,  la 

The  question  of  whether  the  statutory  requirement  ns  to  the  guard- 
ing of  machinery  is  one  of  fact  to  be  determined  by  the  jury  from 
the  character  of  the  machine  and  the  nature  of  the  peril,  see 
Master  and  Servant  13. 

RAILROADS— 

See  Eminent  Domain  1-3. 

1.  Crossing  Accident. — Action. — Burden  of  Proof. — In  an  action  to 
recover  for  the  death  of  plaintlfTs  decedent  In  a  railroad  cross- 
ing accident,  plaintiff  has  the  burden  of  showing  negligence  as 
charged,  and  the  burden  of  bhowing  contributory  negligence  by 
the  decedent  is  on  defendant. 

Cleveland^  etc.^  B.  Co,  v.  Van  Laningham^  156, 169  (14). 

2.  Crossing  Accidents.— Care  in  Approaching  Crossings.'-A  person 
approaching  a  railroad  crossing  must  use  ordinary  care  to  avoid 
injury,  and  whether  ordinary  care  was  used  in  a  given  case  must 
be  determined  from  a  consideration  of  the  situation  of  the  party 
at  the  time,  his  surroundings,  and  the  apparent  danger. 

Cleveland,  etc.,  B.  Co.  v.  Nichols,  349, 354  (4). 

&  Crossing  Accident.— Care  hg  Persons  Approaching  Crossings.— 
A  person  approaching  a  railroad  crossing  Is  required  to  use  only 
ordinary  care  to  avoid  iDjary,  and  while  he  is  required  to  use 
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every  reasonable  precaution  and  to  look  and  listen  for  an  ap- 
proaching train,  he  has  a  right  to  rely  on  the  railroad  company 
l)erforming  its  duty  and  is  not  bound  to  anticipate  that  it  will 
fail  to  give  prot)er  warning  of  the  approach  of  its  train. 

Cleveland,  etc.,  R.  Co.  v.  VatiLaningham,  156, 164  (7). 

4.  Crossing  Accident, — VerdM. — Answers  to  Interrogatories. — 
Where  the  complaint,  for  injuries  received  at  a  railroad  crossing, 
alleged  that  before  driving  onto  the  tracks  plaintiff  stopped  his 
horse  and  looked  and  listened  and  tiiat  he  c(mtinued  to  look  and 
listen  as  he  drove  onto  the  tracks,  but  neither  saw  nor  heard  a 
train  approaching,  and  that  when  plaintlfTs  vehicle  was  upon 
defendant's  tracks^  plaintiff  was  struck  by  defendant's  train, 
%vhi<>h  was  being  negligently  operated  at  a  dangerous  rate  of 
si>e<»d,  and  which  approached  without  the  sounding  of  whistle  or 
ringing  of  bell,  answers  to  interrogatories  showing  that  plaintiff 
knew  the  crossing  was  dangerous,  that  plaintiff's  hearing  and 
8ight  were  good,  that  he  drove  his  horse  under  full  control  upon 
the  north  track,  and  before  his  horse  had  entered  on  the  track 
farthest  south,  he  saw  the  train  approaching  on  such  south  track 
at  a  rapid  rate  of  speed,  and  that  he  did  not  see  the  train  in 
time  to  have  stopi>ed  the  horse  and  avoid  the  collision,  are  not  in 
irreconcilable  conflict  with  a  verdict  for  plaintiff,  as  showing  con- 
tributory negligence,  since,  under  the  issues,  evidence  was  admis- 
sible showing  a  state  of  facts  on  which  it  could  not  be  said  that 
plaintiff  was  guilty  of  contributory  negligence  in  crossing  in  front 
of  the  train  he  saw  approaching. 

Clevchnd,  etc.,  R.  Co.  v.  Rumsey,  371, 374  (3), 376  (3). 

5.  Crossing  Accidents.  —  Evidence.  —  Verdict.  —  Conclusiveness. — 
Where,  in  an  action  against  a  railroad  company  to  recover  for 
the  death  of  plaintiff's  decedent  in  a  crossing  accident,  defended 
on  the  ground  of  contributory  negligence,  appellant's  negligence 
and  decedent's  care  were,  under  the  evidence,  controverted  ques- 
tions of  fact,  a  verdict  for  plaintiff  cannot  l>e  disturbed  on  the 
ground  of  insufficient  evidence. 

Cleveland,  etc.,  R.  Co.  v.  Nichols,  349, 356  (8) . 

6.  Crossing  Accidents. — Etndence. — AdnUssihilitg. — In  an  action  for 
the  death  of  plaintiff's  decedent  in  a  collision  with  a  train 
caused  by  the  defective  condition  of  the  crossing,  evidence  as  to 
the  condition  of  the  crossing  after  the  accident  was  admissible, 
where  it  was  shown  that  the  condition  was  the  same  before  the 
accident  Cleveland,  etc.,  R.  Co.  v.  Clark,  646, 651  (5). 

7.  Crossing  Accident. — Evidence. — AdmissibiUtg. — yotice  of  De- 
fect.— In  an  action  for  the  death  of  plaintiff's  decedent  in  a  col- 
lision with  a  train  caused  by  the  defective  condition  of  the  cross- 
ing, testimony  of  a  witness  that,  shortly  before  the  accident,  his 
horse  had  caught  Its  foot  between  the  raU  and  a  plank  of  the 
crossing,  as  It  was  alleged  that  decedent's  horse  had  done,  was 
proper  as  showing  constructive  notice  to  the  railroad  company  of 
the  character  of  the  crossing. 

Cleveland,  etc.,  R.  Co.  v.  Cl4irk,  646, 651  (6). 

8.  Crossing  Accidents. — Evidence. — Su^ciency. — In  an  action  to 
recover  for  the  death  of  plaintiff's  decedent  as  the  result  of  a  rail- 
road crossing  accident,  evidence  tending  to  show  that  she  was 
thrown  out  of  her  buggy,  and  showing  that  before  the  accident  de- 
cedent was  strong  and  healthy  and  did  all  her  own  work,  that  aft- 
er the  accident,  and  up  to  the  time  of  her  death,  she  complained 
of  pains  in  her  side  and  back  almost  oHitlnuously,  that  she  became 
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greatly  emaciated  and  was  able  to  do  very  little  work,  that  she 
was  Interually  injured  and  that  her  death  was  directly  caused  by 
peritonitis  caused  by  such  internal  injuries,  suffleieutly  supports 
a  finding  that  decedent  was  injured  by  the  collision  with  the 
train  and  that  such  injuries  were  the  cause  of  her  death,  notwith- 
standing there  was  other  evidence  to  show  that  almost  imme- 
diately after  the  accident  decedent  was  on  her  feet  and  running 
down  the  road,  and  that  she  got  out  of  the  buggy  before  it  was 
struck.  Cleveland,  etc,  R.  Co.  v.  Clark,  646, 649  (2 ) . 

9.  Crossing  Accidents. — Instructions. — Refusal. — ^An  instruction,  in 
an  action  for  injuries  bustaiued  in  a  railroad  crossing  accident, 
stating  that  if  a  pei-son  is  struck  by  a  train  at  a  crossing,  the  law 
deems  the  fault  prima  facie  his  own,  etc.,  was  properly  refused, 
since  the  burden  of  proving  contributory  negligence  is  on  defend- 
ant Pittsburgh,  etc.,  R.  Co.  v.  Cottman,  661, 667  ( 7 ) . 

10.  Crossing  Accident, — Instructions. — Harmless  Error. — ^An  in- 
struction in  an  action  against  a  railroad  company  for  injuries 
incurred  in  a  crossing  accident,  stating  that  the  whistle  on  de- 
fendant's engine  should  have  been  sounded  when  the  train  was 
within  eighty  rods  of  the  crossing,  though  technically  incorrect, 
was  harmless  where  the  jury  found  that  the  whistle  was  not 
sounded  at  all.  Lake  Shore,  etc.,  R.  Co.  v.  Myers,  59, 71  (12) . 

11.  Crossing  Accident. — Instructions. — Harmless  Error. — In  an  ac- 
tion against  a  railroad  company  for  injuries  received  in  a  cross- 
ing accident,  an  instruction  submitting  to  the  jury  the  question 
of  whether  ordinary  care  on  the  part  of  defendant  required  the 
presence  of  a  watchman  at  the  crossing,  and  an  instruction  on 
defendant's  liability  with  reference  to  lighting  the  crossing,  if 
erroneous,  were  harmless,  where  the  jury  by  its  answers  to  inter- 
rogatories, found  that  defendant's  failure  to  sound  the  whistle  or 
ring  the  bell  as  the  train  approached  the  crossing  was  the  proxi- 
mate cause  of  plaintilTs  Injury. 

Lake  Shore,  etc.,  R.  Co.  v.  Myers,  59, 73  (14). 

12.  Crossifig  Accident. — Instnictions. — Last  Clear  Chance. — In  an 
action  against  a  railroad  company  for  the  death  of  plaintiflTs  de- 
cedent in  a  crossing  accident,  where  there  was  evidence  that  tlie 
engineer  saw  the  decedent  when  he  was  some  distance  from  the 
railroad,  that  decedent  then  dlsapi)eared  behind  an  embankment 
which  prevented  decedent  from  seeing  the  train  and  hid  him  from 
the  engineer's  view,  and  that  the  engineer  next  saw  the  horse 
appear  about  fifteen  feet  from  the  track,  an  instiiiction  that  where 
a  person  traveling  on  a  highway,  and  a  train  are  each  approach- 
ing a  crossing  under  circumstances  indicating  If  neither  stoi)s  a 
collision  is  nicely,  the  engineer,  if  he  has  signalled  the  ai>i)roach 
of  the  train,  has  a  right  to  presume  that  such  person  will  stop 
and  to  proceed  \vith  the  train  until  he  sees  that  such  person  does 
not  stop,  and  if,  after  making  such  disco vei*y  in  time  to  stop  the 
train  and  avoid  a  collision,  his  failure  to  do  so  will  render  the 
comiwuy  liable  for  the  resulting  injury,  was  a  proper  instruction 
and  applicable  to  the  evidence,  even  under  the  view  that  the 
engineer  was  not  bound  to  use  the  last  clear  chance  to  avoid  acci- 
dent until  he  saw  the  horse  emerging  from  behind  the  embank- 
ment. 

Cleveland,  etc.,R.  Co.y,  Van  Laningham,  156, 167  (10),  168  (10). 
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13.  Crossinff  Accident — Contributory  Negliffence. — It  is  not  neces- 
fULrUy  contributory  uegllgence  In  every  ease  to  cross  a  track  in 
front  of  a  locomotive  which  one  sees  approaching  rapidly. 

Cleveland^  etc,  R.  Co.  v.  Rumsey^  371, 376  (7). 

14.  Crossinff  Accident. — Contributory  Negligence, — ReHance  on 
Rattroad*8  Pcrforntance  of  Duty, — A  perscm  ai)proaching  a  cross- 
ing is  not  bound  to  anticipate  and  act  on  the  theory  that  the 
railroad  company  will  be  negligent,  but  he  may  assume  tiiat  it 
will  obey  the  law.      Cleveland,  etc.,  R.  Co,  v.  Rumsey,  371, 376  (6). 

1&  Crossing  Accidents. — Contributory  TfegUgence. — Jury  Ques- 
iion. — Where  decedent  failed  to  stop  his  horse  after  he  had 
reached  a  i)oInt  within  five  feet  of  defendant's  tracks,  and  from 
there  look  in  both  directions  before  attempting  to  cross,  it  is  for 
the  Jury  to  determine  from  the  evidence,  under  proper  instruc- 
ticms,  whether  he  was  guilty  of  contributory  negligence. 

Cleveland,  etc.,  R,  Co,  v.  yichols,  849, 354  (6) . 

16b  Crossing  Accident. — Contributory  Negligence, — Failure  to  Look 
and  Listen. — One,  who,  on  approaching  a  railroad  track  fails  to 
look  and  listen  for  an  approaching  train,  is  guilty  of  negligence 
as  a  matter  of  law. 

Cleveland,  etc.,R.  Co.  v.  Van  Laningh€tm,  156^  164  (5) . 

17.  Crossing  Accident, — Contributory  Negligence. — Jury  Question. 
— Looking  and  Listening. — Where  a  person,  on  approaching  a  rail- 
road crossing,  looked  and  listened  in  good  faith,  the  question'  of 
whether  he  locked  and  llstmied  enough  is  for  the  Jury. 

Cleveland,  etc.,  R.  Co.  v.  Van  Laningham,  156»  164  (6) . 

18b  Crossing  Acoidents.-'-^ontributory  Negligence, — Jury  Question, 
— Where,  in  an  action  for  injuries  sustained  in  a  railroad  cross- 
ing accident,  plaintiff  testified  that  the  crossing  watchman 
touched  him  and  told  him  to  go  on  across  tlie  track  and  that  he 
was  thus  led  to  believe  that  no  train  was  approaching  and  that 
it  was  safe  to  cross,  and  that  he  thereupon  started  to  cross  the 
track,  the  question  of  whether  he  was  guilty  of  contributory 
negligence  was  one  of  fact  for  the  jury,  and  its  finding  in  his 
favor  is  conclusive  on  appeal,  although  the  evidence  in  the  record 
tends  strongly  to  show  that  he  was  guilty  of  contributory  negli- 
gence. Pittsburgh,  etc.,  R.  Co.  v.  Cottman,  661, 669  (9),  670  (9). 

19.  Crossing  Accident. — Care  Reijuired  by  Person  in  Perilous  Posi- 
tion.— Contributory  Negligence. — ^The  law  does  not  hold  a  person, 
who,  without  fault  on  his  part,  is  placed  in  a  position  of  imminent 
peril,  to  the  same  rule  of  deliberation  and  care  that  governs  one 
who  is  not  in  such  peril  and  has  time  and  opportunity  more 
accurately  to  determine  his  line  of  conduct,  so  that  where  plain- 
tiff, after  waiting  for  a  west-bound  train  to  pass  on  defendant's 
south  track,  saw  another  west-bound  train  approaching  while  he 
was  crossing  the  track,  and  after  he  had  advanced  far  enough  to 
see  an  east-bound  train  on  the  north  track,  was  in  a  position  of 
peril  from  which  there  was  no  escape  except  by  continuing  across 
the  north  track  or  retreating  across  the  south  track,  it  cannot  be 
said  as  a  matter  of  law  that  he  was  guilty  of  contributory  negli- 
g^ace,  but  the  question  was  one  for  determination  by  the  Jury. 

Lake  Shore,  etc,  R.  Co.  v.  Myers,  59, 69  (9) . 

20.  Crossing  Accident. — Contributory  Negligence. — Verdict — An- 
steers  to  Interrogatories. — In  an  action  against  a  railroad  company 
to  recover  for  the  death  of  plaintifTs  decedent  in  a  crossing  acci- 
dent, answers  to  interrogatories  showing  decedent  was  familiar 
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with  the  crossing',  that  he  stopped,  looked  and  listened  before 
approaching  the  same,  that  from  where  he  stepped  to  a  point 
within  live  feet  of  the  track  he  could  not  have  seen  the  approach- 
ing train,  that  when  decedent  arrived  at  the  point  in  the  highway 
where  he  could  see  the  train  he  could  not  stop  his  horse  In  time 
to  avoid  injury,  and  had  not  space  enough  in  which  to  turn  the 
horse  around,  and  that  the  whistle  was  not  sounded  until  the 
engineer  saw  decedent  crossing  the  track,  do  not  show  that  de- 
cedent failed  to  use  ordinary  care  and  are  not  in  conflict  with  the 
general  verdict  for  plaintiff. 

Cleveland^  etc.,  R,  Co.  v.  Vcn  Laningham^  156, 166  (9). 

21.  Crossing  Accident. — Contributory  Negligence, — Verdict. — An- 
sxoers  to  Interrogatories. — Where,  in  an  action  for  injuries  sus- 
tained in  a  railroad  crossing  accident,  the  Jury's  answers  to 
interrogatories  show  that  plaintiff  looked  and  listened  before 
attempting  to  cross  the  tracks,  that  he  heard  no  sound  or  signal 
of  a  train  from  the  west  on  the  north  track,  but  saw  a  train 
approaching  from  the  east  on  the  south  track,  the  speed  of  which 
he  conld  not  determine,  that  his  line  of  vision  was  cut  off  and 
that  as  he  approached  the  north  track  he  heard  a  signal  which 
confused  him  and  caused  him  to  halt,  and  that  his  position  on  the 
south  track  was  one  of  danger,  it  cannot  be  said  that  plaintiff 
was  negligent  as  a  matter  of  law  in  attempting  to  cross  the  north 
track,  since  he  was  not  bound  to  wait  until  absolutely  certain 
that  no  train  was  approaching  on  the  north  track,  but  to  use 
ordinary  care  In  attempting  to  cross,  and  such  answers  are  not 
in  irreconcilable  conflict  with  the  finding  in  the  general  verdict 
for  plaintiff,  that  he  was  in  the  exercise  of  ordinary  care. 

Lake  Shore,  etc.,  R.  Co.  v.  Myers,  59, 65  (6) . 

22.  Crossing  Accidents. — Contributory  Negligence. — Complaint. — 
ffufflciency. — ^A  complaint.  In  an  action  against  a  railroad  com- 
pany for  injuries  sustained  by  being  struck  by  a  train  at  a  cross- 
ing, is  not  insiiffioient  on  the  theory  that  plaintiff's  contributory 
negligence  may  be  Inferred  from  his  failure  to  allege  an  excuse 
for  his  failure  to  observe  the  approach  of  the  train,  since  under 
8302  Bums  1908,  Acts  1899  p.  58,  plaintiff  is  not  required  to  allege 
or  prove  that  he  was  free  from  contributory  negligence. 

Pittsburgh^  eta,  R.  Co.  v.  Cottman,  661, 664  (2). 

23.  Crossing  Accident. —  Contributory  Negligence. —  Complaint. — 
Where,  In  an  action  for  the  death  of  plaintiffs  decedent,  in  a  rail- 
road crossing  accident,  the  conclu.«rfons  to  be  drawn  from  the 
allegations  of  the  complaint,  with  reference  to  decedent's  conduct 
in  approaching  the  crossing,  lead  to  no  other  legitimate  infer- 
ence than  that  decedent  was  guilty  of  contributory  negligence, 
the  existence  of  ::uch  contributory  negligence  will  be  determineii 
as  a  matter  of  law,  but  if  the  allegations  are  such  as  might  prop- 
erly cause  reasonable  men  to  differ  as  to  the  existence  of  such 
negligence  on  the  part  of  decedent,  the  question  is  for  the  Jury. 

Cleveland,  etc.,  R.  Co.  v.  Van  Laningham,  150, 163  (2). 

24.  Crossing  Accident. — Issues. — lAist  Clear  Chance. — Complaint. — 
A  complaint,  in  an  action  for  the  death  of  plaintlfTs  decedent  In 
a  cro.«(sing  accident,  averring  that  the  servants  of  defendant  care- 
lessly and  negligently  caused  the  train  to  strike  decedent,  while 
knowing  that  he  did  not  and  could  not  know  of  the  approach  of 
such  train,  is  sufllclent  to  bring  into  the  case  the  doctrine  of  last 
clear  chance. 

Cleveland,  etc,,  R.  Co.  v.  Van Laningham,  156, 167  (11). 
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25.  Crossing  Accident, — Complaint. — Sufficiency. — In  an  action 
against  a  railroad  company  for  injuries  received  in  a  crossing 
accident,  a  complaint  averring  that  defendant  maintained  double 
tracks  across  a  street  tiiat  was  used  by  many  people,  that  such 
crossing  was  dangerous  and  was  so  recognized  by  defendant,  that 
on  the  evening  of  the  injury,  plaintiff  was  waiting  to  cross  as 
soon  as  defendant's  west-bound  train  had  passed,  that  such  train 
was  closely  followed  by  another  train  on  the  same  track,  that 
plaintiff  attempted  to  cross  when  said  train  had  passed  and  was 
struck  by  an  east-boimd  train  which  approached  without  notice 
or  warning,  and  charging  negligence  in  failing  to  light  the  cross- 
ing, in  failing  to  maintain  a  flagman  thereat,  in  running  the  west- 
bound trains  in  such  close  proximity  to  each  oHier  as  to  divert 
plaintiff's  attention  from  the  danger  of  the  east-bound  train,  in 
failing  to  give  warning  or  signal  of  the  ai^roach  of  the  east- 
t)ound  train,  and  in  running  said  train  at  a  dangerous  rate  of 
speed,  sufficiently  averred  actionable  negligence  warranting  a 
recovery  in  the  absence  of  contributory  fault  on  the  part  of 
plaintiff.  Lake  Shore,  etc,  R.  Co,  v.  Myers,  59v  63  (3) . 

2C.  Crossing  Accidents. — Complaint. — Sufficiency. — ^A  complaint  to 
recover  for  the  death  of  plaintiff's  decedent  in  a  crossing  acci- 
dent, alleging  that  as  decedent  approached  the  crossing  he  had  an 
unobstructed  view  for  half  a  mile  to  the  east,  and  that,  when 
flfty  feet  from  the  crossing,  he  looked  to  the  east  and  saw  no 
train  approaching,  that  the  view  to  the  west  was  obstructed  by 
freight  cars  on  defendant's  tracks,  and  that  decedent  was  thereby 
required  to  keep  a  close  watch  to  the  west  until  he  was  upon 
defendant's  right  of  way  to  ascertain  if  a  train  were  approaching 
from  that  direction,  and  that  on  ascertaining  that  no  train  was 
appi'oaching  from  the  west,  he  attempted  to  cross,  that  the  cross- 
ing was  defective  and  was  dangerous  to  cross  without  going 
slowly,  that  while  he  was  on  the  crossing  a  train  approached  from 
the  east  at  the  rate  of  sixty  miles  per  hour  and  without  ringing  a 
bell,  in  violation  of  city  ordinances  regulating  the  operation  of 
trains  through  the  city,  and,  though  he  made  every  effort  to  get 
out  of  its  way,  he  was  struck  by  such  train  and  killed,  sufficiently 
states  a  cause  of  action. 

Cleveland,  etc.,  B.  Co.  v.  Nichols,  349, 351  (1). 

27.  Crossing  Accident. — Contributory  Negligence. — Complaint. — ^A 
complaint  for  personal  injuries  In  a  crossing  accident,  alleging 
that  iMnintiff  approached  the  crossing  with  care  and  caution,  and 
that  before  driving  onto  the  tracks  he  stopped  his  horse  and 
looked  in  both  directions  and  listened  for  approaching  trains, 
that  he  continued  to  look  and  listen  as  he  drove  onto  the  tracks, 
but  neither  saw  nor  heard  a  train  approaching,  that  when  plaln- 
tlflTs  vehicle  was  upon  defendant's  track,  plaintiff  was  struck  by 
defendant's  train  which  was  negligently  run  at  a  high  and  dan- 
gerous ratp  of  spee<l  and  without  giving  any  signal  of  its  ap- 
proach to  the  crossing,  is  not  open  to  the  objection  that  it  affirma- 
tively shows  that  plaintiff  was  guilty  of  contributory  negligence. 

Cleveland,  etc.,  R.  Co.  v.  Rumsey,  371, 373  (2). 

28.  Crossing  Accidents. — Complaint. — Contributory  Negligence. — 
Where  the  complaint.  In  an  action  against  a  railroad  company, 
alleged  that  decedent,  as  he  approached  a  crossing,  was  obliged  to 
keep  a  close  watch  to  the  west,  on  account  of  obstructions,  and 
that,  relying  on  a  previous  look  to  the  east  which  gave  him  a 
clear  view  for  a  distance  of  one-half  mile  and  disclosed  no  ap- 
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proaching  train,  he  traveled  the  last  fifty  feet  of  the  approach 
without  looking  to  the  east,  that  the  cpoesing  was  defective,  mak- 
ing progress  over  the  track  slow,  and  that  while  he  was  on  the 
crossing  a  train  from  the  east  approached  the  crossing  without 
warning,  and  at  an  unlawful  rate  of  speed,  and  killed  decedent, 
it  cannot  be  said,  as  a  matter  of  law,  that  decedent  was  guilty  of 
contributory  n^llgence. 

Cleveland,  eto^  B.  Co.  v.  NieholSy  349, 352  (2). 

29.  Crossing  Aceident — Contributorj/  Negligence. — Complaint. — A 
complaint  to  recover  for  the  death  of  plaintlfiTs  decedent  in  a  rail- 
road crossing  accident,  alleging  that  decedent  was  sixty  years  old 
and  had  good  hearing  and  eyesight,  that  when  about  100  feet 
from  the  crossing  he  stoi>i)ed  and  looked  and  listened  for  an 
approaching  train,  and,  neither  seeing  nor  hearing  any,  he  pro- 
ceeded toward  the  crossing,  that,  from  the  point  where  he  stopped 
to  a  iK)lnt  five  feet  from  the  tracks,  he  could  not  see  an  approach- 
ing train  because  of  obstructions  which  defendant  negligently 
l)ermltted  to  exist,  that  defendant  negligently  failed  to  give  any 
signal  or  warning  of  the  train's  approach  to  the  crossing  by 
sounding  the  whistle  or  ringing  the  bell,  and  that  the  train  was 
negligently  run  at  a  high  rate  of  speed  over  said  crossing,  thereby 
causing  the  death,  does  not  show  contributory  negligence  as  a 
matter  of  law  and  is  sufficient  to  withstand  a  demurrer. 

Cleveland,  etc,,  R.  Co.  v.  VanLaninglvOftn,  156, 164  (4),  165  (4). 

30.  Crossings, — Signals. — Dutg. — It  is  the  duty  of  a  railroad  com- 
pany. Independently  of  statute  or  ordinance,  to  give  reasonable 
and  timely  warning  of  the  approach  of  Its  trains  to  a  public  high- 
way crossing.  Lake  Shore,  etc.,  R.  Co.  v.  Myers,  59,  64  (5). 

31.  Crossings. — Signals. — Statutory  Provision: — Section  5431  Burns 
1908  §4020  R.  S.  1881,  requiring  the  sounding  of  the  whistle  and 
the  ringing  of  the  bell  on  the  approach  of  a  train  to  a  crossing, 
applies  to  crossings  In  an  incoi-porated  town,  in  the  absence  of  an 
ordinance  of  the  town  prescribing  different  regulations. 

Lake  Slwre,  etc.,  R.  Co.  v.  Myers,  59,  70  (11) ,  71  (11) . 

32.  Crossings. — Care  Required  in  Crossing. -^Reliance  on  Signals 
of  Watchman. — A  signal  or  direction  given  by  the  watchman  at  a 
railroad  crossing  directing  a  traveler  on  the  highway  to  cross,  Is 
an  affirmative  assurance  that  there  Is  no  danger,  and  relieves  the 
traveler  from  exercising  the  high  degree  of  diligence  and  caution 
that  otherwise  would  be  required  in  approaching  a  crossing. 

Pittsburgh,  etc.,  R.  Co.  v.  Cottman,  661, 670  (11). 

33.  BighAcay  Crossings. — Rights  of  Persons  on  HigJitcay.—The 
rights  of  a  person  on  a  public  highway  are  e<iual  to  those  of  a 
railroad  company  w^hose  ti'acks  are  situate  thereon,  except  as  to 
the  hitter's  right  of  priority  wlien  both  need  to  use  the  highway 
at  the  same  time.        Lake  Shore,  etc.,  R.  Co.  v.  Myers,  59, 70  (10). 

34.  Street  Crossings. — Approaches. — Duty  to  Maintain. — ^The  ap- 
proaches of  a  street  to  a  railroad  crossing  constitute  a  part  of 
such  crossing,  and  the  comi>any  is  bound  to  maintain  such  por- 
tion of  the  street  as  well  as  that  which  crosses  the  tracks. 

City  of  Bloomington  v.  Chicaifo,  etc.,  R.  Co.,  510, 518  (5). 

35.  Fencing  Tracks. — Statutory  Duty. — The  duty  Imposed  by  stat- 
ute on  railroad  companies  to  erect  and  maintain  fences  is  a  con- 
tinuing one,  which  required  them  not  only  to  erect  fences  in  the 
first  instance,  but  to  maintain  them  in  proper  condition. 

Michigan,  etc.,  R.  Co.  v.  Farrell,  603, 610  (7) . 
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36.  Injury  to  Persons  on  Tracks, — Ncgligf^nce. — Violation  of  Ordi- 
nance.— ^The  violation  of  a  dty  ordinance  regulating  the  speed  of 
trains,  is  negligence  rendering  tlie  railroad  company  liable  for 
injuries  caused  thereby  to  a  person  who  was  lawfully  upon  its 
tracks.  BossUer  y.  Lake  Shore,  eta,  R.  Co,,  88^  92  (3). 

37.  Injury  to  Persons  on  Tracks, — Complaint. — Sufficiency. -^AUe- 
gations  as  to  Place  of  Injury. — In  an  action  against  a  railroad 
company  for  the  death  of  plaintiff's  decedent  caused  by  the  negli- 
gent operation  of  defendant's  train  in  violation  of  a  city  ordi- 
nance, a  ccHnplaint  charging  that  defendant  was  operating  trains 
on  its  tracks  in  the  city  at  the  time  of  the  injury,  that  it  had 
four  Bet>arate  railroad  tracks  on  its  right  of  way  within  the  city 
limits,  that  it  luid  a  railroad  bridge  within  the  city  limits,  that 
the  right  of  way  and  the  four  tracks  at  such  bridge  and  for  a 
number  of  rods  to  the  east  thereof  are  curved  sharply,  that  while 
decedent  was  necesHarlly  on  defendant's  right  of  way,  defendant 
negligently  of^erated  its  train  around  said  curve  and  over  the 
curved  track  through  the  limits  of  the  city,  sufficiently  shows  that 
the  place  where  decedent  was  killed  was  within  the  city  limits. 

Rossiter  v.  Lake  Slwre,  etc.,  R.  Co.,  88, 97  (6) . 

38.  Injuries  to  Animals  on  Tracks. — Violation  of  Statutory  Duty. — 
Contributory  Xegligcncc. — Complaint. — Where  liability  of  a  rail- 
road company  for  injury  to  animals  is  predicated  on  the  violation 
of  Its  statutory  duty  to  fence  properly  its  right  of  way,  the  com- 
plaint need  not  aver  that  plaintiff  was  without  fault 

Michigan,  etc.,  R.  Co.  v.  FarreU,  (303,  e07  (3) . 

39.  Injuries  to  Animals  on  Tracks. — Complaint. — Instructions. — 
Where,  In  nn  action  against  a  railroad  company  for  killing  horses 
on  the  track,  the  complaint  alleged  that  defendant  failed  proiterly 
to  maintain  Its  fences,  an  Instruction  which  in  ^ect  stated  that 
the  law  impo»(>d  on  defendant  the  duty  of  erecting  a  fence  of  the 
kind  and  character  required  by  statute  and  to  maintain  the  same 
in  proper  condition  of  repair,  was  within  the  issues. 

Michigan,  etc.,  R.  Co.  v.  Farrell,  603, 609  (6) ,  610  (6) . 

40.  Injuries  to  Animals  on  Tracks. — Complaint. — Sufficiency. — X 
<*omplaint  to  recover  for  stock  killed  by  being  struck  by  a  train, 
alleging  tiiat  plaintiff's  horses,  without  any  fault  or  negligence  on 
the  part  of  plaintiff,  entered  in  and  strayed  ui)on  the  right  of  way 
and  tracks  of  defendant  at  a  point  where  the  right  of  way  and 
track  were  not  sufficiently  fenced,  and  were  struck  and  killed  by 
defendant's  train,  is  not  open  to  the  objection  that  it  fails  to  show 
that  the  killing  was  without  plaintiff's  fault 

Michigan,  etc.,  R.  Co.  v.  Farreil,  608, 607  (2) ,  608  (2) . 

41.  Injuries  to  Anitnala  on  Tracks. — Complaint, — Sufficiency. — ^A 
complaint  in  an  action  against  a  railroad  company  for  killing 
plaintiff's  horses,  alleging  that  at  the  time  the  defendant  owned, 
oi>erated  and  controlled  a  certain  line  of  railroad  over  which  it 
ran  loctmiotives  and  cars  for  the  transportation  of  passengers  and 
freight,  that  plaintiff's  horses,  without  plaintiff's  fault  or  negli- 
gence, entered  in  and  strayed  upon  defendant's  right  of  way  and 
tracks  and  that  defendant,  by  its  servants  and  employes,  then 
and  there  ran  one  of  Its  locomotives  against  said  horses,  etc.. 
sufficiently  shows  that  defendant  was  operating  its  locomotive  by 
its  agents  while  in  the  line  of  their  du^  or  employment 

Michigan,  etc.,  R.  Co.  v.  FarreU,  603, 605  (1). 

42.  Interurhan. — Duty  Toward  Persons  on  Tracks. — Children. — 
Where  a  person  is  seen  walking  on  the  track,  or  where  there  is 
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nothing  to  prevent  the  motorman  from  seeing  one  in  that  posi- 
tion, especially  a  child,  and  such  person  is  unmindful  of  the 
approach  of  the  car,  the  motorman  is  bound  to  use  every  reason- 
able care  and  means  at  command  to  warn  him,  and,  if  necessary 
to  avoid  a  collision,  to  stop  the  car. 

Terre  Haute,  etc.,  Traction  Co.  v.  Maherry,  114, 122  (7). 

43.  Interurhan. — Crossing  Accident. — Complaint. — Charge  of  Neg- 
ligence.— Sufficiency. — A  complaint,  in  an  action  against  an  inter- 
urban  railroad  company  for  the  death  of  plaintiiTs  child  in  a 
crossing  accident,  charging  that  the  motorman  negligently  failed 
to  sound  the  gong  with  which  the  car  was  equipped,  which  could 
have  been  heard  by  a  person  approaching  the  crossing  when  the 
car  was  a  quarter  of  a  mile  away,  and  negligently  ran  said  car 
against  sold  child,  thereby  causing  the  Injury,  sufficiently  charged 
negligence  to  withstand  a  demurrer. 

Terre  Haute,  etc.,  Traction.  Co.  v.  Maheiry,  114, 118  (1). 

44.  Int^rurhan, — Injury  to  Persons  on  Htglnray. — Duty  to  Stop 
Car. — Instructions. — In  an  action  for  injuries  caused  by  the  col- 
lision of  an  interurban  car  with  plalntifTs  team,  which  had  be- 
come frightened  by  the  approach  of  such  car,  an  instruction  that 
while  those  in  charge  of  a  car  being  operated  on  and  through  a 
public  street  are  not  required  to  immpdiately  stop  the  car  on 
seeing  a  team  manifesting  fright,  it  Is  the  duty  of  such  person 
to  be  constantly  on  the  alert  and  If  he  discovers  a  person  so 
situated  that  Injury  must  follow  unless  the  car  is  stopped,  it  is 
his  duty  to  make  all  reasonable  efforts  to  stop  such  car,  and  his 
failure  to  do  so  will  render  the  company  liable  for  the  resulting 
damage,  is  correct  and  stated  the  rule  with  reference  to  the  duty 
to  stop  as  favorably  to  appellant  as  the  authorities  warrant. 

Mortimer  v.  Daub,  30, 3G  (4) . 

45.  Interurban. — Crossing  Accident. — Wilful  Injury. — EiHden/ie. — 
In  an  action  against  an  interurban  railroad  company  for  the 
death  of  plaintiff's  child,  evidence  showing  that  the  motorman 
saw  the  chiltl  aix)roaching  the  crossing  when  the  car  was  about  a 
quarter  of  a  mile  away,  and  watched  it  continuously  until  within 
about  fifty  or  one  hundred  feet  of  the  place  where  the  injury 
occurred,  before  sounding  the  whistle  or  making  any  effort  to 
stop  the  car,  and  that  he  knew  the  child's  attention  was  divertetl 
from  the  approaching  car,  and  that  the  car  was  going  at  a  speed 
sufficient  to  drive  it  150  to  200  feet  beyond  the  point  where  it 
struck  the  boy,  was,  in  the  absence  of  any  reason  for  the  motor- 
man's  failure  to  sound  the  whistle  or  gong  in  time  to  attract  the 
child's  attention  before  reaching  the  point  of  danger,  or  for  his 
failure  to  stop  the  car  sooner,  sufficient  to  justify  a  finding  that 
the  motorman's  conduct  was  wilful. 

Terre  Haute,  etc..  Traction  Co.  v.  Maberry,  114, 119  (3). 

46.  Interurban. — Crossing  Accident. — Injury  to  Child. — Instruc- 
tions.— In  an  action  for  the  death  of  plaintiff's  child  by  being 
struck  by  an  Interurban  car,  where  the  motorman  saw  tlie  child 
approaching  the  track  and  watched  it  continuously  from  the  time 
the  car  was  a  quarter  of  a  mile  away  until  within  fifty  or  one 
hundred  feet  from  the  place  where  the  injury  occurred  without 
signalling  the  approach  of  the  car  or  attempting  to  stop  it,  an 
Instruction  that  "the  presumption  that  a  person  seen  on  an  inter- 
urban car  track  or  approaching  the  track  will  leave  it  or  not  en- 
ter upon  it  before  tiie  car  reaches  him,  cannot  be  indulged  in 
where  a  child  of  tender  years  is  seen  on  the  track  or  is  seen 
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approaching  it  apparently  unconscious  of  the  approaching  car,** 
is  not  objectionable  as  being  mandatory  in  telling  the  jury  not  to 
consider  any  presumption  that  the  child  would  not  come  on  the 
track  in  front  of  the  car. 

Terre  Haute,  etc..  Traction  Co.  v.  Maherry,  114, 122  (6). 

47.  Inierurhan. — Injury  to  Persons  on  Highway, — Instructtoms. — 
IsHuen, — Evidence. — In  an  action  for  injuries  in  a  collision  with 
an  interurban  car.  where  the  complaint  alleged  that  plaintilTs 
team  became  frightened  through  the  negligent  operation  of  the 
car,  and  that  the  car  ran  against  the  team,  and  there  was  some 
evidence  tliat  the  car  was  running  in  excess  of  the  speed  allowed 
by  ordinance,  that  as  it  approached  it  made  unusual  and  loud 
noise,  frightening  tlie  team,  that  the  motorman  was  signalled  to 
stop  the  car  when  .300  feet  away,  and  that  the  speed  was  not 
slackened  until  the  team  was  struck,  an  instruction  which  told 
the  jury  that  when  the  operator  of  the  car  sees  another  in  danger 
of  peril  from  which  he  cannot  extricate  himself  by  the  exercise 
or  reasonable  care  and  prudence,  it  is  the  highest  duty  of  the 
operator  to  so  act  as  not  to  increase  such  peril,  and,  if  he  does  so 
act  as  to  increase  the  i:>eril,  with  full  knowledge  of  the  facts,  it  is 
negligence  rendering  the  company  liable  for  the  injuries  caused 
thereby,  was  not  objectionable,  as  Injecting  the  doctrine  of  **lasti 
clear  chance,"  and  was  warranted  by  the  issues  and  evidence. 

Mortimer  v.  Dnub,  30, 37  (7). 

48.  Inierurhan. — Injury  to  Persons  on  Hightoay. — Evidence. — Suf- 
flaien<'y. — In  an  action  for  injuries  sustained  In  a  collision  with 
an  interurban  car,  where  the  ccimplaint  charged  that  the  car  was 
being  operated  "at  an  excessive,  negligent  and  careless  rate  of 
speed  of  about  tliirty  miles  an  hour,"  thereby  causing  unusual, 
excessive  and  unnecessary  noises  which  frightened  plaintiff's 
team  and  caused  it  to  turn  upon  the  track  in  front  of  said  ear, 
whereby  plaintiflC  was  injured,  evidence  showing  that  there  was  at 
the  time  a  city  ordinance  in  force  prohibiting  the  nmning  of  cars 
at  a  higher  rate  of  speed  than  ten  miles  per  hour,  and  that,  as 
the  car  approached,  It  was  running  at  twenty-five  or  thirty  miles 
an  hour  and  made  a  loud  noise  and  raised  considerable  dust,  was 
Rufflcient  to  justify  the  jury  in  finding  that  the  car  was  oi)erated 
in  excess  of  the  speed  allowed  by  ordinance,  and  that  the  team 
was  frightened  by  the  unusual  noise  and  high  rate  of  speed,  and 
was  svifflcient  to  charge  defendant  with  liability  although  there 
was  some  evidence  tending  to  show  that  at  the  time  of  the  col- 
lision the  car  had  slowed  down  and  was  not  running  to  exceed 
eight  or  ten  miles  an  hour.  If orttmer  v.  Z)att&,  JM).  34  (1). 

49.  Operation. — Excessii^e  Speed. — Negligence  Per  Fie. — It  Is  negli- 
gence per  se  for  a  railroad  company  to  operate  its  cars  In  viola- 
tion of  a  statute  or  municipal  ordinance  regulating  the  speed 
thereof,  making  the  company  liable  for  injury  proximately  caused 
thereby  to  one  who  is  himself  without  fault. 

Mortimer  v.  Dauh,  30, 35  (2). 

no.  Use  of  Streets. — Street  Railroads, — It  will  be  assumed  that  a 
steam  railroad  constructed  its  track  across  a  street  with  the 
understanding  that  a  street  or  interurban  railroad  might  there- 
after be  lawfully  located  on  such  street  and  across  IJs  track  at 
such  point 

Baltimore,  etc.,  R.  Co.  v.  Cincinnati,  etc.,  St.  R.  Co.,  639. 645  (5). 

51.  Injury  to  Trespassers. — Care  Required. — ^A  railroad  company 
owes  no  duty  to  a  trespasser  upon  its  tracks  unless  he  Is  ol)- 
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served  to  be  in  a  perilous  position,  in  which  event  it  at  once  be- 
comes the  duty  of  those  operating  the  train  to  do  all  that  persons 
of  ordinary  care  and  caution  would  do  under  like  circumstances 
to  save  him  from  injury. 

Rossiter  v.  Lake  Shore,  etc,,  R.  Co,,  88»  92  (2). 

52.  Riffht  of  Way. — Tre/tpasserff. — Rights  of  Adjoining  Lwndmcner, 
— ^The  general  rule  that  between  stations  and  public  crossings  the 
track  of  a  railroad  company  belongs  to  it  exclusively,  and  that  all 
persona  who  walk  or  drive  thereon  are  trespassers,  is  limited  in 
its  operation  with  respect  to  the  right  of  the  owner  of  the  fee  to 
enter  thereon  when  such  entry  is  indispensable  to  the  proper 
enjoyment  of  the  adjoining  land,  and  with  respect  to  such  own- 
er's statutory  right  to  a  private  crossing. 

Rossiter  v.  Lake  Shore,  etc,  R.  Co,,  88, 96  (5). 

53.  Right  of  Way. — Rights  of  Owner  of  Fee, — Injury  to  Person  on 
Tracks  in  Service  of  Owner  of  Fee. — Liability. — Where  a  railroad 
company  holds  only  an  easement,  the  landowner  has  certain 
rights  to  the  use  of  the  right  of  way  which  entitle  him  to  enter 
thereon  when  such  entry  Is  Indispensable  in  the  proper  use  and 
occupation  of  the  fee  in  the  adjoining  land,  so  that  where  the 
complaint,  in  an  action  against  a  railroaa  company  for  the  death 
of  a  surveyor,  alleged  that  It  was  necessary  for  the  landowner,  in 
the  survey  of  his  lands  adjoining  the  right  of  way,  to  take 
measurements  along,  across,  ui^on  and  over  defendant's  right  of 
way,  and  that  while  upon  defendant's  track  in  the  performance 
of  the  work  of  taking  such  measurements  for  the  landowner, 
plaintifTs  decedent  was  killed,  it  cannot  be  said,  as  a  matter  of 
law  that  such  use  of  the  tracks  was  an  interference  with  the 
superior  rights  of  the  railroad  company  so  as  to  render  decedent 
a  trespasser,  but  the  question  is  one  of  fact  to  be  determined 
from  the  circumstances  of  the  case. 

Rossiter  v.  Lake  Shore,  etc.,  R.  Co,,  88, 93  (4). 

54.  Street  Railroads. — Right  to  Cross  Tracks  of  Steam  Road. — Pri^ 
ority  in  Use  of  Crossing. — A  street  railroad  company  and  a  steam 
railroad  company  are  on  equal  terms  in  the  use  of  a  street  except 
that,  on  due  notice,  the  steam  road  has  the  priority  in  the  use  of 
the  crossing,  where  its  tracks  are  ci'oesed  by  those  of  a  street  car 
company. 

Baltimore,  etc.,  R,  Co,  v.  Cincimiati,  etc.,  St.  R.  Co.,  039, 045  (6). 

55.  Street  Railroads. — Additional  Burden  on  Streets. — Right  to 
Cross  Tracks  of  Sicam  Road. — ^The  use  of  dty  streets  by  a  street 
railway  company,  with  the  consent  of  the  common  council,  does 
not  constitute  an  additional  burden,  and  It  may,  subject  to  no 
other  conditions  than  those  to  which  the  general  public  Is  subject, 
use  the  street  and  cross  the  track  of  a  steam  road  without  the 
latter's  consent 

Baltimore,  etc.,  R,  Co.  v.  Cincinnatiy  etc.,  St.  R.  Co.,  G39,  G44  (4). 

56.  Street  Raiiroads. — CrosMng  Agreement  Between  Steam  and 
Street  Railroads. — "Where  a  street  railway  company  desires  to  lay 
its  tracks  across  those  of  a  steam  road,  the  character  of  the 
crossing,  and  of  the  materials,  appliances  and  equipment  to  be 
used  In  Its  construction  and  maintenance  are  the  proper  subjects 
of  contract,  since  both  companies  are  chargeable  with  certain 
duties  relative  to  the  safety  of  the  street  occasioned  by  such 
crossing,  and  the  rights  and  duties  of  each  with  reference  thereto, 
as  between  themselves,  may  be  specifically  defined  by  contract 

Baltimore,  etc.,  R.  Co,  v.  Cincinnati,  etc.,  St.  R.  Co.,  639, 645  (7). 
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67.  Street  RaHroadB. — CratHng  Agreement  Between  Steam  and 
Street  Railroads. — ConHderation. — The  constfit  of  a  steam  rail- 
road con^wny  to  cross  its  tracks  at  grade  on  a  certain  street, 
does  not  constitute  a  sufficient  consideration  for  the  promise  of  a 
street  railroad  company  to  pay  for,  keep  and  maintain  a  watdi- 
man  at  such  crossing,  if  tlie  same  should  be  required,  since  the 
steam  railroad  company  could  be  required  to  maintain  a  watch- 
man regardless  of  whether  the  street  railroad  crossed  its  tracks, 
and  the  street  railroad  company,  in  obtaining  such  consent, 
acquired  no  right  to  which  it  was  not  already  legally  entitled. 
Baltimore,  etc,  R.  Co.  v.  Cincinnati,  etc,  St.  R.  Co.,  638, 643  (3). 

RATHilCATIOX— 

Of  contract,  see  Principal  and  Rubett  2. 

REMONSTRANCE— 

Time  for  filing,  against  vacation  of  street,  see  Municipal  Ccmipqba- 

TIONS  7. 

REPLEVIN— > 

1.  Action. — yecenHtv  for  Demand. — ^Where  the  possession  of  goods 
sought  to  be  replevied  was  wrongfully  obtained,  no  demand  is 
necessary  before  bringing  the  action. 

Davis  V.  Bryant,  343, 344  (2) . 

2.  Proof  Essential  to  Maintain  Action. — ^To  maintain  an  action  in 
replevin,  the  plaintiff  munt  show  that  be  lias  a  right  to  the  pos- 
session of  the  property  he  seeks  to  recover.  • 

Fife  V.  Ohio  Investment  Co.,  108, 113  <4), 

REPRESENTATIONS— 

By  vendor,  when  binding  on  him,  see  Fraud  5. 

RES  GESTAE— 

See  EMdrnce  2 ;  Principal  and  Aqent  3. 

RES  IPSA  LOQUITUR^ 

See  Carrikrs  7. 

RES  JUDICATA— 

See  .Ttjdgment  10-12;  Municipal  Corporations  24;  Principal  and 
Surety  3. 

RESCISSION— 

See  Sales  4,  9. 

RESIDENCE— 

Of  mortgagor,  see  Chattel  Mortoaoks  1,  2. 

REVERSAL^ 

See  Appeal  14S»  149. 

REVIEW— 

Errors  occurring  during  the  trial  to  be  available  on,  must  be  saved 
by  assigning  them  as  canses  for  a  new  trial,  see  Appeal  6 ;  Davis 
v.  Bryant,  343,  844  (1). 
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RIGHT  OP  WAY— 

See  Eminent  Domain  1-3;  Railboaos  52,  53. 

RULES— 

Of  the  Supreme  and  Appellate  Courts  have  the  force  and  effect  of 
law,  see  Appeal  3ft 


1.  Breach  of  Contract. — Meanurc  of  Damages, — ^The  measure  of 
damages  for  the  seller^s  failure  to  deliver  goods  contracted  for,  is 
the  difference  between  the  market  price  and  the  contract  price  at 
the  place  of  delivery  on  the  date  of  the  default. 

Ladoga  Can.  Co,  v.  Cory  don  Can.  Co.,  23, 27  (3). 

2.  Contracts. — Offer. — Acceptance. — Where  defendant,  by  letter  to 
plaintiffs,  Indicated  a  desire  to  sell  his  com,  both  old  and  new, 
and  asked  for  prices  on  both,  and  plaintiffs  replied  by  stating 
that  they  understood  that  he  wanted  to  sell  both  the  new  and 
old  com,  stating  the  prices  that  they  could  give  for  each  kind, 
based  on  the  day's  bid,  and  requesting  an  acceptance  by  return 
mail,  and  defendant,  instead  of  accepting  by  return  mail,  replied 
the  following  day  that  he  would  sell  the  com  on  the  home  farm 
at  the  price  offered,  but  that  as  to  the  old  com  he  would  like  a 
little  more,  no  valid  contract  of  sale  was  thereby  created,  since 
defendant's  acceptance,  not  being  in  accordance  with  the  offer, 
was  at  most  only  a  partial  acceptance  of  i^aintlff's  proposition, 
and  not  binding  upon  either  party. 

MUler  V.  8?tarp,  11, 16  (3),  18  (8). 

3.  Breach  of  Contract. — Verdict. — Ansicers  to  Interrogatories. — In 
an  action  against  a  seller  for  breach  of  a  contract  to  deliver 
5,000  cases  of  tomatoes  as  soon  as  packed,  answers  to  interroga- 
tories showing  that  defendant  had  the  5,000  cases  ready  for 
delivery  before  September  28,  that  no  delivery  had  been  made, 
except  of  sample,  that  on  October  10  the  market  price  was  higher 
than  the  contract  price,  but  falling  to  show  the  market  price  at 
any  other  time,  are  not  in  conflict  with  a  general  verdict  award- 
ing plaintiff  nominal  damages  only,  since,  indulging  all  presunip- 
tions  in  favor  of  the  general  verdict,  it  means  that  defendant  did 
not  comply  with  the  contract  to  deliver  the  tomatoes  as  soon  as 
packed,  and  that  at  the  time  of  the  default  the  market  price  was 
no  higher  than  the  contract  price. 

Ladoga  Can.  Co,  v.  Corydon  Can.  Co.,  23, 27  (4) . 

4.  Rescission. — Common-Law  Rule. — The  right  to  return  a  war- 
ranted article  and  rescind  the  contract  does  not  exist  at  common 
law,  except  in  cases  of  fraud  or  where  there  is  a  special  contract 
to  that  effect,  and  the  purchaser  is  limited  in  his  remedy  to  a 
recovery  of  damages  for  the  breach  of  warranty. 

Nave  v.  Powell,  490, 504  (2). 

5.  Warranty. — Construction  Against  Warrantor.— The  rule,  that  an 
express  warranty  should  be  construed  most  strongly  against  the 
party  in  whose  interest  the  contract  was  prepared,  applies  only 
where  there  is  ambiguity  or  uncertainty  In  ascertaining  the 
intent  of  the  parties.  Nave  v.  Powell,  496, 506  (5) . 

6.  Warranty. — Construction.^Tntention  of  Parties. — In  constmlng 
an  express  warranty,  the  object  to  be  attained  is  the  intention  of 
the  parties,  and  such  intention  must  be  ascertained,  if  possible, 
by  the  language  used,  and  not  by  reading  into  it  words  that 
Import  an  understanding  wholly  unintended  and  unexpressed 


796  INDEX. 

SAIiBS— Continned. 

when  the  contract  was  written,  but  suggested  by  some  apparent 
hardship  in  the  enforcefnent  thereof.  iVare  v.  Poicel/,  496, 506  (6). 

7.  Warranty. — Constructioti, — Exolusivenesg  of  Remedy. — ^A  con- 
tract of  sale,  in  which  the  seller  of  a  horse  contracted  that  **in 
the  event  the  abo\'e  named  stallioot  in  i^erfect  health  wtth  proper 
usage  •  •  •  doe6  not  get  with  foal  50  per  cent  ♦  •  • 
then  on  return  *  *  *  in  good  health  and  conditi<Hi  I  agree 
to  furnish  another,"  etc.,  and  which  stated  that  should  the  stal- 
lion thereafter  become  injured  or  disabled  through  accident  or 
disease,  the  warranty  should  be  null  and  void  and  of  no  effect 
and  all  obl!gati(His  of  the  seller  considered  fulfilled  and  ended, 
and  that  the  contract  contained  all  the  agreements  of  warranty 
connected  with  such  sale,  construed  in  Its  entirety,  limits  the 
buyer's  remedy  for  a  breach  of  the  warranty,  and  an  action  for 
damages  for  such  breach  will  not  lie. 

yave  V.  Powell,  496, 506  (7),  508  (7). 

8.  Warranty. — Breach, — Limitation  of  Remedy. — In  a  contract  of 
sale,  the  parties  may  provide  all  and  entire  the  remedies  contem- 
plated and  agreed  upon  to  be  applied  in  the  event  of  a  breach  of 
the  warranty,  in  which  case  they  are  bound  thereby  and  limited 
to  the  remedy,  or  remedies,  so  provided. 

Nave  V.  Powell,  496, 505  (4) . 

9.  Warrwity. — Return  of  Property  and  Rescission  of  Contract. — 
Exclusk^ness  of  Remedy. — Contracts  of  sale  containing  provi- 
sions for  the  return  of  the  property  and  a  rescission  of  the  con- 
tract, or  for  the  substitution  of  other  property  for  that  which 
fails  to  comply  with  the  warranty,  are  not  treated  as  exclusive  in 
thb  remedy  provided,  unless  such  intention  is  clearly  expressed 
by  the  language  and  terms  of  the  warranty. 

Nave  V.  Potcell,  496, 505  (3) . 

SET-OFF — 

Not  nfTci'ted  by  the  dismissal  of  the  cause  of  action  stated  In  the 
coiuplHint,  but  defendant  may  proceed  to  final  Judgment  on  the 
issuoK  tendered  by  such  set-off,  see  Dismissal  2. 

SIDEM'ALKS— 

Care  of,  see  Municipal  Cobpobations  13-17. 

SIGNALS— 

On  crossings,  see  Railroads  30-32. 

STATUTES^ 

See  Appeal  60 ;  Death  4 ;   Municipal  Corporations  6. 

SPECIFIC  PERFORMANCE — 

1.  Contracts  Enforceable. — Courts  of  equity  \vlll  decree  the  specific 
performance  of  a  contract  only  when  It  is  for  an  adequate  con- 
sideration, and  is  In  writing,  certain  and  definite  in  all  its  provi- 
sions, fair  and  mutual  in  Its  terms,  and  is  capable  of  being  per- 
formed. Cline  V.  Strong,  286, 287  ( 1 )  - 

2.  Contracts  Enforceable. — In  suits  for  specific  performance,  the 
equitable  doctrine  Is  that  the  enforcement  must  be  mutual,  and 
before  a  vendee  is  entitled  to  specific  performance,  the  vendor 
must  likewise  be  able  to  compel  the  acceptance  of  a  deed  and  the 
payment  of  the  stipulated  consideration. 

CUne  V.  Btrong,  286, 290  (3) . 
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3.  Contract  for  Sale  of  Real  Estate. — Sufficiency. — Right  to  En- 
force,— A  letter  from  a  real  estate  agency  stating  that  it  has, 
from  the  owner  of  certain  real  estate,  an  agreement  to  accept  a 
certain  sum  for  same,  if  taken  on  or  before  a  certain  date,  that 
it  was  obtained  after  an  offer  made  by  the  addressee,  and  that 
the  agency  would  be  glad  to  hold  the  offer  open  for  the  ad- 
dressee's account  until  the  date  specified,  together  with  the  ad- 
dressee's written  acceptance,  and  the  agency's  receipt  for  one 
dollar  as  earnest  money,  does  not  constitute  a  contract  capable 
of  being  specifically  enforced  in  a  court  of  equity,  since  it  Is 
uncertain  as  to  terms  and  time  of  payment  and  assumption  of 
liens,  and  Is  susceptible  of  being  construed  as  merely  an  or>tlon. 

Cline  V.  IStronff,  286, 288  (2) . 

STREET  RAHiROADS — 

See  Railroads  50,  54-57. 

STREETS-— 

Defective,  see  Municipal  Corporations  10-12. 
Duty  to  light,  see  Municipal  Corporations  1. 
BiXcavations  of,  see  Municipal  Corporations  H,  9. 
Use  of,  see  Railroads  50. 
Vacation  of,  see  Municipal  Corporations  2-7. 

SUBROGATION— 

See  Chattel  Mortgages  5. 

Equitable  Rights, — The  right  of  subrogation  is  an  equitable  right, 
and  one  who  asserts  such  right  must  act  fairly  and  equitably 
before  the  courts  will  decree  in  his  favor. 

Dkron  v.  TJiompson,  500, 500  (5). 

SURETY— 

See  Principal  and  Surety. 

SURFACE  WATERS — 

See  Waters  and  WATKRcorRSKS  13,  12-14. 
Drainage  of,  see  Waters  and  Watercourkp:s  2,  3,  5. 

TAXATION— 

1.  Tajp  Sales. — VaUdty, — ^To  convey  title,  a  tax  sale  must  be  in 
accordance  with  the  statute,  and  if  any  essential  act  has  been 
omitted,  or  has  been  imprt^erly  done,  the  sale  Is  ineffectual  and 
Insufficient  to  convey  title  to  the  purchaser. 

Dixon  V.  Thompson,  500, 503  (1). 

2.  Tax  Sales.— Place  of  Sale.—Validitt/.—Vnder  §10355  Bums 
1008,  Acts  1801  p.  109,  §184,  providing  for  i)<>sting  copies  of  the 
delinquent  list,  and  also  notice  that  so  much  of  such  delinquent 
lands  and  lots  as  may  be  necessary  to  discharge  the  taxes,  etc., 
will  be  sold  at  public  auction  at  the  courthouse  door,  etc.,  and 
§10380  Burns  1908,  Acts  1891  p.  191,  §200,  providing  the  form  of 
tax  deed,  the  failure  to  conduct  a  tax  sale  at  the  courthouse  door 
renders  such  sale  invalid  and  the  tax  deed  will  not  convey  a  good 
and  sufficient  title.  Dixon y,  Thompson,  V^QO,  504  (2). 

3.  Ta<t  Sales. — Invalid  Sales. — Rights  of  Purchaser. — Tender  the 
provisions  of  §f  10388»  10394  Bums  1906,  Acts  1901  p.  366,  §§1,  3, 
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where  a  coaveyance  of  land  for  taxes  is  Invalid,  the  lien  for  taxes, 
which  the  State  had  prior  to  the  sale,  is  transferred  to  the 
purchaser  at  such  sale  and  he  becomes  subrogated  to  all  of  the 
rights  of  the  State  therein,  and  such  ri^t  of  lien  remains  a 
charge  against  the  land  until  the  taxes,  interest  and  penalty,  are 
actually  repaid  to  him,  or  until  such  time  as  the  lien  grows  into 
an  absolute  titla  Dix<m^  r.  Thompaon,  560, 564  (3) . 

4.  Tax  8ale8.-^IfucaUd  BaleB.-^Prioriiy  of  Lien  Over  Lien  for 
Street  Improvement.-^Sstoppcl^Althouth  by  §8714  Burns  1908, 
Acts  1906  p.  219,  §109,  relating  to  special  assessments  for  street 
improvements,  It  is  provided  that  liens  for  such  special  assess- 
ments shall  have  preced^ce  over  all  liens  except  taxes,  where  a 
purdiaser  of  a  lot  at  a  tax  sale,  holding  a  tax  deed  regular  on.its 
face,  and  having  knowledge  of  irregularities  in  conducting  the 
sale  which  rendered  same  Invalid,  remained  silent  after  notice  of 
the  adoption  of  a  resolution  for  the  improvcHueut  of  the  street  on 
which  such  lot  abuts,  and  did  not  disclose  that  he  was  not  the 
absolute  owner  of  such  lot'untll  after  the  Improvement  was  made 
and  suit  was  brought  to  foreclose  the  assessment  lien,  he  thereby 
waived  the  superiority  of  the  lien  for  taxes,  and  is  estopped 
from  setting  up  the  defect  in  his  title  to  defeat  the  lien  for  such 
assessment  Diwon  v.  Thompson,  500, 565  (4 ) ,  567  <  4 ) 

TAXSALB8— 

Invalid,  see  Taxation  3,  4 
Validity  of,  see  Taxation  1,  2. 

TENANCY  IN  COBIMON— 

1.  TransactioM  Concemiftif  Common  Property, — One  who  deals 
with  a  tenant  inp  common,  in  regard  to  the  common  property,  does 
so  at  his  peril.  Wei4letthfimmer  v.  McAdam^,  96, 103  (5). 

2.  yaturc  of  Interests, — The  interests  of  tenants  in  common  are 
several,  and  not  joint,  and  ordinarily  neither  tenant  can  bind  the 
estate  or  person  of  the  other  by  any  act  in  relation  to  the  com- 
mon property,  not  previously  authorized  or  subsequently  ratified. 

Weidenhammer  v.  Mc Adams,  98, 102  (2). 

3.  IncumJ^rances, — Payments. — Presumptions, — ^Where  a  mortgage 
existing  on  land  held  by  a  father  and  son  as  tenants  in  cH>inmon 
as  heirs  of  the  mother,  bound  the  mortgagors  personally  to  pay 
the  mortgage  debt,  and  the  father  had  Joined  the  mother  in  the 
execution  of  such  mortgage,  it  will  be  presumed  that  payments 
made  by  him,  after  the  vesting  oi  the  tenancy  in  common,  were 
made  in  fulfillment  of  such  personal  agreement  to  pay,  rather 
than  to  relieve  the  common  estate  of  the  burden  of  the  mortgage 
lien.  Weidenhammer  v.  McAdams,  98, 104  (8) . 

TRIAL. 


I.   RsospnoK  or  E  vidbtos,  1, 1. 

n.   AaGUMnrr   and   Ooitduot   or 
GouMesu  S. 

III.  DiBscTxoN  or  Ybbdiot,  a,  S. 

IV.  IirsTRucnoNS,  6-n. 
V.  AmwiBS  TO  Intbbbooatobiu, 

a-iA. 

Errors  occurring  during,  to  be  available,  must  be  saved  by  assign- 
ing them  as  causes  for  a  new  trial,  see  Appeal  6;  Davis  v.  Bry- 
ant,  343,  344  (1). 


VI.   Spbcxal  I^dinos  asd  Gokclu- 
sioiiB  or  Law.  S^IB. 

VIL    VSBDXOT,28-4L 

VUL  Waivsb  AivD  Ck>SBBcnoii  or  Ir 

BSOULABinXS  AND  EbBOBS,  42. 


INDEX.  799 

TRIAIi^-Coiitlniied. 

I.     RBCEPnOlV  OF  BViUEllOBa 

1.  Reception  of  Evidence, — Objections. — Time. — ^Where  a  question 
asked  a  witness  is  of  such  character  as  to  indicate  that  Us 
answer  will  divulge  matter  that  is  incompetent,  an  objection  to 
be  available^  should  be  interposed  before  the  answer  Is  made. 

Craig  v.  Zent,  19, 22  (3). 

2.  Reception  of  Evidence. — Discretion  of  Court. — Where,  in  an  ac- 
tion on  an  Insurance  certificate,  plaintiff  rested  her  case  without 
having  shown  that  proofs  of  death  had  been  made  as  provided  for 
in  the  certificate,  the  action  of  the  court  in  permitting  plaintiff 
to  reopen  the  case  and  introduce  such  proof  and  other  evidence, 
after  defendant  had  asked  for  a  peremptory  instruction,  was  a 
matter  witliln  the  discretion  of  the  trial  court,  and  not  erroneous. 

Modem  Woodmen  t.  Jones,  149, 160  (2),  151  (2). 

11.    ABBVUKsrr  and  Conduct  of  OoxmsiXb 

S.  Argument.  —  statement  of  Counsel,  —  Ohjection.  —  Motion. — 
Where  a  party  objects  to  a  statement  made  by  counsel  in  argu- 
ment, a  part  of  which  is  proper  and  warranted  by  evidence,  he 
should  direct  his  motion  to  the  objectionable  part  and  not  to  the 
whole  statement  Southern  R,  Co.  v.  Adams,  822, 829  (5) . 

III.    Direction  of  Ve&dxct. 

4.  Direction  of  Verdict  for  Plaintiff.— When  Authorized.— Where 
the  evidence  to  support  the  material  averments  of  the  complaint 
is  documentary  and  clearly  makes  out  a  case  for  plaintiff,  and  Is 
susceptible  of  no  other  inference,  and  there  is  no  evidence  to 
contradict  It  or  to  establish  a  defense,  an  Instruction  to  find  for 
the  plaintiff  is  proper.        Modem  Woodmen  v.  Jones,  149, 151  (5). 

5.  Directed  Verdict. — ^The  trial  court  may  direct  a  verdict  for 
defendant  only  where  the  evidence  most  ftivcMrable  to  the  plaintiff, 
together  with  all  reasonable  and  legitimate  inferences  that  a 
Jury  might  draw  therefrom,  is  clearly  insufficient  to  establish  one 
or  more  facts  essential  to  plaintiff's  right  of  action. 

Patterson  v.  Southern  R.  Co.,  618, 620  (1). 

IV.      iNSTBUCnONS. 

See  APPFJiL  33,  55,  65-82,  92,  107,  125-131;  Oabbiers  4,  10-12,  16; 
Death  2;  Fbaih)  3;  Lanblord  and  Tenant  5;  Master  and 
Servant  5,  6,  39,  41,  48;  Principal  and  Agent  4,  16;  Railroads 
9-12,  89,  44,  46,  47 ;  Waters  and  Watercourses  & 

Refusal  of,  see  Appeal  71-80. 

No  question  is  presented  on  appeal  as  to  where  such  instructions  are 
not  brought  into  the  record  by  a  bill  of  exceptions,  see  Appeal  29. 

6.  Construction. — Instructions  should  all  be  construed  together 
and  not  separately.      /.  F.  Force  Handle  Co.  v.  Hisey,  235, 247  (9) . 

7.  Repetition  of  Principles. — It  is  not  necessary  that  the  niles  or 
principles  contained  in  instructions  should  be  repeated  in  differ- 
ent language.  Mortimer  v.  Dauh,  30, 39  (11 ) . 

&  Invading  Province  of  Jury. — Instructions  are  pr(H)erly  refused, 
which,  if  given,  would  invade  the  province  of  the  Jury. 

ffeston  V.  DoiHian,  40, 51  (11). 
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9.  Refusal, — The  refusal  of  requested  Instnictioos  on  questions 
fully  covered  by  the  instructions  given.  Is  proper. 

Clev€lan4^  etc,  R.  Co.  v.  Van  Laninghamy  156, 169  (13). 

10.  Refusal  of  Instructions. — ^The  refusal  of  requested  instruo 
tlons  that  nre  covered  by  other  instructions  given  is  not  error. 

Southern  R.  Co.  v.  Adams,  322, 330  (9). 

11.  Refusal — It  Is  error  to  refuse  requested  instructions  that  state 
tlie  law  corre<»tly,  if  they  are  not  fully  covered  by  tlie  Instruc- 
tions given.  Pittsburgh,  etc.,  R.  Co.  v.  Cottman,  661, 666  (6). 

12.  Incomplete  Ocneral  Instruction. — A  general  instruction  when 
Incomplete,  but  correct  as  far  as  it  goes,  may  be  completed  by 
other   iustructlonsw  Angola,  R.,  etc.,  Co.  v.  Buts,  420, 430  (13). 

13.  Incorporating  Complaint. — The  incorporation  of  the  whole 
complaint  In  an  instruction  to  the  jury,  while  not  to  be  com- 
mended. Is  not  ground  for  reversal. 

Angola  R.,  etc,  Co.  v.  Buts,  420, 430  (12). 

14.  "Negligence. — Instructions  on  the  question  of  negligence  should 
apply  only  to  the  negllge&re  charged  in  the  complaint,  where  the 
acts  charged  are  definite  and  specific. 

Cleveland,  etc.,  R.  Co.  v.  Van  Laningham,  156, 169  (12). 

15.  Refusal. — An  instniction  open  to  criticism  on  account  of  being 
inaccurnte,  ambiguous,  uncertain  or  misleading,  may  be  properly 
refused,  even  when  its  giving  might  not  constitute  reversible 
error.  Indianapolis  fiouthcrn  R.  Co.  v.  Emmerson,  408, 415  (9) . 

16.  Conflicting  Evidence. — Assumption  of  Facts. — Refusal. — ^A  re- 
quested instruction  stating  that  the  evidence  shows  certain  facts, 
where  the  evidence  as  to  such  facts  is  conflicting,  invades  the 
province  of  the  Jury  and  Is  properly  refused. 

Indianapolis  Southerfi  R.  Co.  v.  Emmerson,  403, 415  (10) . 

17.  Assumption  of  Fads. — An  instruction  In  a  personal  injury 
action,  that  If  the  jury  finds  for  plaintiff.  It  becomes  its  duty  to 
assess  his  damages  at  such  sum  as  the  evidence  relating  thereto 
shows  hlni  to  be  entitled,  not  exceeding  the  sum  of  $15,000,  and 
that  the  elements  of  damage  which  the  jury  may  consider  consist 
of  all  the  effectn  of  tha injury  complained  of.  If  any,  as  shown  by 
the  e\idence  relating  thereto,  is  not  objectionable  as  assuming 
the  truth  of  facts  In  issue,  or  that  certain  facts  have  been  proved. 

/.  F.  Force  Handle  Co.  v.  Hisey,  235, 248  (10). 

18.  Confidential  Relation  of  Physician  and  Patient. — In  an  action 
for  personal  Injuries,  an  Instruction  Is  not  objectionable  which 
states  that  the  law  recognizes  the  relation  of  physician  and 
patient  as  confidential,  and  that  a  physician  is  not  competent  to 
testify  to  matters  communicated  to  hlin  by  the  patient  in  the 
course  of  his  professional  services,  If  the  privilege  is  claimed  by 
the  patient,  and  that  plalntlfTs  failure  to  call  such  physician  as 
a  witness  should  not  Infiuence  the  verdict, 

Mortimers.  Daiib,  30. 39  (12). 

19.  Burden  of  Proof. — Instructions  Informing  the  Jury  that  the 
burden  is  on  plaintiff  to  establish  the  material  allegations  of  his 
complaint  and  that  plaintiff  cannot  recover  If  the  evidence  Is 
evenly  balanced  on  any  proi>osltlon  which  he  is  bound  to  show  by 
a  preponderance  of  the  evidence,  telling  the  jury  that  the  burden 
Is  on  defendant  to  prove  the  material  allegations  of  his  affirma- 
tive answer,  and  that  If  he  has  not  done  so  he  must  fall,  and 
stating  what  Is  meant  by  the  pre|xvnderance  of  the  evidence, 
correctly  state  the  law.  Hestony.Dougan,AO,^  {%). 


INDEX.  801 


TRIAL — Continued. 


20.  Contributory  NegUgence, — In  an  action  for  personal  Injuries 
where  contributory  negligence  is  a  defense,  an  Instruction  which 
tells  the  jury  that  the  burden  Is  on  defendant  to  prove  contribu- 
tory negligence,  that  such  proof  may  be  made  under  the  general 
denial,  and  that  in  order  to  render  such  defense  available  It 
must  be  proved  by  a  fair  preponderance  of  all  the  evidence  in  the 
case,  is  not  open  to  the  objection  tliat  would  lead  the  jury  to 
believe  that  contributory  negligence  could  be  proved  only  by  the 
evidence  produced  by  defendant. 

Pittsburgh,  etc.,  R.  Co,  v.  Cottman,  661, 665  (4). 

V.    Answers  to  Interrogatories. 

See  po8t  29-40. 

See  Appeal  90,  91,  99-108;  Oabriers  8,  15;  Master  and  Servant 
15,  17-19,  21-23,  32 ;  Municipal  Corporations  9 ;  Railroads  4,  20, 
21 ;   Sales  3 ;  Waters  and  Watercourses  9. 

Motion  for  Judgment  on,  see  Master  and  Servant  28. 

21.  InteirogatoiieR  to  Jury, — InterrogatoHca  CaUing  for  Conclu- 
sions.— Interrogatories  to  the  jury  calling  for  legal  conclusions 
are  objectionable.  Southern  R,  Co.  v.  Viz,  270, 277  (G). 

22.  ContradiHory  AnJiwers. — Effect. — Where  the  answers  to  inter- 
rogatories returned  by  the  jury  are  contradictory,  they  nullify 
each  other  and  are  rendered  ineffective. 

Lake  Shore,  etc.,  R.  Co.  v.  Myers,  59, 68  (8) . 

23.  Motion  for  Judgment. — Grounds. — The  fact  that  the  jury's 
answers  to  interrogatories  are  not  consistent  with  the  evidence, 
or  with  each  other,  furnishes  no  ground  for  sustaining  a  motion 
for  judgment  thereon. 

Indianapolis  Southern  R.  Co.  v.  Emmerson,  403, 416  (12). 

24.  Conclusimis  of  Lair. — Interrogatories  to  the  jury  asking  wheth- 
er defendant  had  a  right  to  alter  and  repaJr  the  elevator  on 
which  plaintiff  was  injured,  or  to  inspect  It,  were  improper  and 
the  answers  involved  conclusions  of  law. 

National  Biscuit  Co.  v.  Wilson,  630. 638  (4) . 

VI.    Special  Findinos  and  Conclusions  op  Law. 

See  Appeal  52,  53,  88,  89,  111-116;  Injunction  6;  Limitation  of 
Actions  6,  9, 

25.  Special  FimHngs. — Failure  to  Find  Material  Fact. — Effect. — 
The  failure  to  find  a  material  fact,  of  which  the  burden  of  proof 
is  on  the  plaintiff,  is  equivalent  to  a  finding  against  plaintiff  as 
to  such  fact    Town  of  Cicero  v.  Lake  Erie,  etc.,  R.  Co.,  298, 309  (8) . 

26.  Special  Findings.— Failure  to  Find  Material  Fact.— Effect. — 
Wliere  a  special  finding  of  facts  Is  made,  the  failure  to  find  a 
material  fact  Is  the  equivalent  of  finding  such  fact  against  the 
party  having  the  burden  of  proving  the  same. 

State,  ex  rel.,  v.  Jackson,  254, 260  (8). 

27.  Special  Findings. — Conclusions  of  Law. — In  an  action  to  en- 
Join  the  enforcement  of  an  execution,  where  the  special  findings 
show  that  a  judgment  had  been  rendered,  but  that  the  order 
l)ook  entrj'  had  not  been  read  in  open  court  and  signed,  a  conclu- 
sion of  law  that  such  Judgment  Is  valid,  but  that  Ho  execution 
may  issue  thereon  until  the  record  is  read  and  signed  in  open 
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court,  Is  not  Incooalstefit  with  a  concltiBioii  that  the  enforcement 
of  the  existing  execation  should  be  enjoined. 

Pittsburgh,  etc.,  R,  Co,  v.  Johnsoti,  457, 468  (5) . 

28.  ConcluHons  of  Law, — Conformity  to  Issues. — ^The  ooncloalons 
of  law  annonnoed  by  the  trial  court  are  not  improper,  where  they 

'  are  within  the  issues  tendered  by  a  crosn-complaint  and  the 
answer  thereto,  although  they  may  be  outside  the  issues  tendered 
by  the  complaint     Pittsburgh^  etc,  R.  Co»  y.  Johnson,  457, 467  (3). 

VII.    Vbrdict. 

See  Appeal  47-51,  89-91,  93*104,  147;  Carbiers  8,  15;  Insurance 
15;  Master  and  Servant  15,  17-19,  20-23,  28^  32;  Municipal 
Corporations  9 ;  Principal  and  Agent  8 ;  Railboads  4  5,  20,  21 ; 
Sales  3;  Waters  and  Watbboourses  9. 

Refusal  to  direct,  see  Appeal  51. 

29.  Ansu^^rs  to  Interrogatories. — Inconsistent  Answers. — ^A  general 
verdict  Is  not  overcome  by  answers  to  Interrogatories  which  are 
In  themselves  Inconsistent  and  contradictory. 

Southern  R.  Co.  v.  Utz,  270, 279  (8) . 

30.  Ansicers  to  Interrogatories. — A  general  verdict  must  stand, 
unless  the  answers  tx>  interrogatories  are  in  such  irreconcilable 
conflict  with  It,  as  to  be  beyond  the  possibility  of  removal  by  any 
evidence  legitimately  admissible  under  the  issues. 

Cleveland,  eta,  R.  Co,  v.  Rumsey,  371,375  (4). 

31.  Ansicers  to  Interrogatories. — Judgment. — ^T\>  authorize  a  judg- 
ment on  the  facts  found  by  answers  to  Interrogatories,  such  facts 
must  be  suflldent  to  overcome  any  evidence  legitimately  admissi- 
ble under  the  Issues.         Osborne.  Adams  Brick  Co.,  175, 182  (3). 

32.  Answers  to  Interrogatories. — Presumptions. — ^Every  reasonable 
presumption  is  indulged  In  favor  of  the  general  verdict,  and  noth- 
ing Is  presumed  in  favor  of  the  answers  to  the  Interrogatories. 

Osbom  V.  Adams  Brick  Co.,  175, 182  (2) . 

33.  Answers  to  Interrogatories. — Control  of  General  Verdict. — 
Where  the  Jury's  answers  to  interrogatories  are  in  Irreconcilable 
conflict  with  any  fact  or  facts  of  the  complaint,  essential  to  recov- 
ery, the  general  verdict  must  yield  to  the  facts  found  by  such 
answers.  Columbia  Creosoting  Co,  v.  Beard,  260, 263  (3) . 

34.  Answers  to  Interrogatories. — ^A  general  verdict  Is  overcome  by 
answers  to  interrogatories  only  when  they  exclude  every  reason- 
able hypothesis  conMstent  with  the  verdict  which  might  have 
been  proven  under  the  issues. 

Clevel<ind,  etc.,  R.  Co.  v.  VanLaningham,  156, 166  (8). 

35.  Answers  to  Interrogatories. — Motion  for  Judgment, — ^A  motlor 
for  Judgment  on  the  answers  to  Interrogatories  can  only  be  sus- 
tained where  the  facts  thereby  found  are  in  Irreconcilable  con- 
flict with  the  general  verdict 

Osbom  V.  Adams  Brick  Co.,  175, 182  ( 1 ) . 

36.  Special  Findkigs.^Vn^Br  §573  Bums  1908,  §547  R.  S.  1881,  the 
special  finding  of  facts  controls  the  general  verdict  only  when 
Inconsistent  therewith,  and  the  general  verdict  must  stand  where 
the  special  finding  can  be  reconciled  with  it  under  any  state  of 
facts  provable  under  the  issuea 

Marion,  etc..  Construction  Co.  v.  ClayoomJb,  681, 683  (1). 
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37.  Answers  to  Interrogatories. — Presumptions. — ^To  support  a  gen- 
eral verdict  for  plaintiif,  as  against  the  facts  found  by  the  an- 
swers to  interrogatories,  every  intendment  and  presumption  that 
plaintiff  has  proved  the  allegations  of  his  complaint  constituting 
a  cause  of  action  will  be  indulged. 

Columbia  Creosoting  Co.  v.  Bear^  2U0, 2(S2  (2). 

38.  Answers  to  Interrogatories, — A  general  verdict  will  not  be  set 
aside  on  the  auswers  to  interrogatories,  unless  there  is  an  appar- 
ent conflict  between  it  and  such  answers  that  cannot  be  recon- 
ciled on  any  theory,  or  on  any  supposable  state  of  facts  provable 
under  the  iasues,  wliether  actually  proved  or  not. 

Southern  B.  Co.  v.  Utz,  270, 279  (0) . 

39.  Answers  to  Interrogatories. — ^A  general  verdict  will  stand,  as 
against  the  Jury's  answers  to  Interrogatories,  where  the  facts 
t$|)Gcially  found  are  not  inconsistent  therewith,  or  w4iere  the  ver* 
diet  and  the  special  findings  can  be  reconciled  with  each  other 
under  any  state  of  facts  provable  under  the  issue& 

Ladoga  Can,  Co.  v.  Cory  don  Can,  Co.,  23, 26  (1). 

40.  Answers  to  Interrogatories. — On  a  motion  for  judgment  on 
answers  to  interrogatories  notwithstanding  the  general  verdict, 
all  reasonable  intendments  are  taken  in  favor  of  the  general 
verdict,  and  no  intendments  are  made  in  favor  of  the  moving 
party,  and,  in  order  to  grant  such  motion,  the  special  findings 
must  be  in  such  conflict  with  the  general  verdict  that  the  two 
cannot  be  rec(Miciled.    /.  P.  Force  Handle  Co.  v.  Hlsey,  235, 242  (4). 

41.  Effect. — A  general  verdict  for  plaintiff  is  a  finding  that  every 
material  averment  of  the  complaint  was  proved. 

Southern  R.  Co.  v.  Vtz,  270, 272  (2). 

VIII.    Waives  atcd  Gobrection  of  Ibbbouuukities  and  Ebbobs. 

42.  Evidence. — Weight  and  Sufflciency. — Credibility  of  Witnesses. 
— Province  of  Jury.—MotUm  for  Seio  Trial. — Diity  of  Trial 
Court. — While  a  question  of  fact,  where  the  evidence  is  conflict- 
ing, should  be  submitted  to  the  Jui*y,  and  the  weight  of  the  evi- 
dence and  the  credibility  of  the  witnesses  are  questions  to  be 
pHJssed  on  by  the  Jury  in  arriving  at  a  verdict,  it  is  the  duty  of 
the  trial  court,  after  verdict,  on  a  motion  for  new  trial  on  the 
ground  that  the  evidence  is  insufficient  to  sustain  the  verdict,  to 
weigh  the  evidence  and  consider  the  credibility  of  the  witnesses 
in  determining  whether  the  jury  has  arrived  at  a  correct  result 

Pittsburgh,  etc.,  B.  Co.  v.  Cottman,  661, 670  (12). 

TRUSTS— 

1.  Creation. — Creation  by  Parol. — ^A  trust  in  i)er8onal  property 
may  be  created  by  parol.  Campy.  Ca»^i, 250,  253  (5). 

2.  Creation, — Wills. — Construction.— A  bequest  of  a  note  for  the 
express  purpose  of  building  a  New  Jerusalem  Hall  and  Library 
on  the  lot  devised  by  testator  to  his  brother,  with  direction  that 
the  note  be  paid  out  of  the  flrbt  moneys  derived  from  the  estate 
does  not  create  a  trust  in  personalty. 

General  Convention,  etc.,  v.  Smith,  130, 137  (2). 

3.  Creation. — Wills. — Complaint. — Sufflcieiicy. — ^A  complaint  alleg- 
ing that  a  bequest  of  a  note  for  $2,000  had  been  made  by  a  testa- 
tor for  the  purpose  of  erecting  a  New  Jerusalem  Hall  and  Libra- 
ry for  the  benefit  of  plaintiffs  on  a  lot  devised  t>y  the  testator  to 
his  brother,  and  that  such  brother  used  the  proceeds  of  the  note 
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iu  erecting  a  hall  and  library  on  sach  lot,  which  was  used  by 
plaintiffs  for  about  twenty  years,  but  not  averring  that  it  was 
testator's  luteutiou  that  the  title  to  the  property  should  ever  pass 
to  plaintiffs,  or  that  testator's  brother  ever  promised  him  to 
convey  such  title  to  {>laintiffs,  and  not  showing  that  the  alleged 
trust  was  to  continue  for  any  definite  or  indefinite  period  of  time, 
is  insufiident  on  demurrer,  since,  if  any  trust  is  shown  to  have 
been  created,  it  is  not  shown  that  the  same  has  not  been  fully 
terminated.  General  ConvefUion,  etc.,  v.  SnUth,  136, 138  (3). 

4.  Eatablishtncni. — Parol  Eiidcncc. — The  rale  that  a  trust  in  an 
absolute  legacy  muy  be  shown  by  parol  ai^lies  only  in  case  of 
actual  or  constructive  fraud. 

General  Convention,  etc.,  v.  Smith,  136, 138  (4). 

5.  Estahliskment. — Parol  Evidence. — -Where  money  Is  intrusted  in 
parol  to  one  iierson  to  be  invested  in  real  estate  for  the  benefit  of 
another,  a  volunteer,  such  volunteer  cannot,  in  the  absence  of 
fraud,  enforce  such  trust 

General  Convention,  etc,  v.  Smith,  136, 139  (5). 

a  EstabUshaneni, — Complaint. — Sufficiency. — ^A  complaint  to  de- 
clare a  trust  in  relation  to  real  estate  is  insufficient  under  §4012 
Burns  1908,  §2969  R.  S.  1881,  where  no  writing,  on  which  the 
action  should  be  founded,  is  filed  with  or  made  a  part  tlieroof. 

General  Convention,  etc.,  v.  Smithy  136, 137  (1). 

7.  Power  of  Trustees. — ExrotUion  of  Pmcer. — The  right  of  surviv- 
ing trustees  of  a  testamentary  trust  to  terminate  the  trust  is  not 
dependent  on  any  order  of  court,  where,  under  the  terms  of  the 
will,  they  have  authority  to  exercise  tiie  discretionary  power 
therein  conferred  of  terminating  the  same. 

Cooley  v.  Kelley,  687, 697  (13). 

8.  Pmcer  of  Trustees. — Survival  of  Poxcer. — Intention  of  Donor. — 
The  intention  of  the  donor  as  to  the  survival  of  the  power  con- 
ferred in  creating  a  trust  will  be  followed,  when  such  intention 
can  be  reasonably  ascertained  from  the  instrument,  but  no  con- 
struction will  be  indulged  which  would  result  in  any  serious 
impairment  of  the  donor's  intention,  or  leave  the  trust  imper- 
fectly executed-  CooZcj/ v.  JTcKey,  687, 700  (lo). 

9.  Pacer  of  Trustees. — Survival  of  Power. — Intention  of  Donor. — 
The  presumption  that  ev«ry  i>ower  coupled  with  an  interest  was 
given  ew  officio,  and  meant  to  survive,  will  not  t>e  excluded  on  the 
ground  that  the  iKxwer  conferred  is  one  of  special  trust  and  confi- 
dence in  the  trustees  as  individuals,  so  as  to  defeat,  on  the  death 
of  one  of  the  tnistees  named  in  a  testamentary  trust,  the  survival 
of  the  power  to  terminate  the  trust  when,  in  their  Judgment, 
such  termination  would  be  to  the  best  interest  of  the  cestui  que 
trust,  unless  the  clear  and  apt  language  of  the  instrument  im- 
ports a  contrary  Intention.  Cooleyy.KcUey,QSl,  701  (16). 

10.  Trustee  and  Cestui  Que  Trust. — Judffments. — Conclusiveness. 
— ^A  cestui  que  truHt  is  privy  to  his  trustee,  and  an  order  made  or 
Judgment  rendered  affecting  the  res  of  the  trust  is  binding  on  the 
cestui  without  notice,  where  the  trustee  is  in  court  and  Uie  court 
has  Jurisdiction  of  the  subjcact-matter. 

Cooley  v.  KeUey,  687, 606  ( 11 ) . 

11.  Trustees. — Power  Coupled  with  Interest. — Survival  of  Pcncer. 
— ^Where  a  will  bequeathed  certain  property  to  trustees  to  pay 
the  income  to  a  named  beneficiary,  and  gave  them  discretionary 
power  to  pay  over  tbe  principal  and  terminate  the  trust  if  in 
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their  opinion,  it  would  be  to  the  best  interest  of  the  cestui  que 
trusty  the  power  conferred  was  not  a  naked  power,  but  was  a 
power  coupled  with  an  interest,  since  the  trustees  held  the  legal 
title  to  the  res  of  the  trust,  and  on  the  death  of  one  of  the  trus- 
tees, such  power  survives  and  may  be  executed  by  those  remain- 
ing. Cooley  V.  Kelley,  687, 698  ( 14 ) . 

VACATION— 

Appeal,  when  regarded  as  such,  see  Appeal  16. 

In  a,  appeal,  all  those  against  whom  a  Judgment  has  been  rendered, 
either  In  rem  or  permnam,  or  who,  in  any  manner  are  bound  or 
affected  thereby,  must  be  made  coappellants,  see  Appeal  11. 

VENDOR  ANI)  PURCHASER— 

Vendor^a  Lien. — Issues. — Evidence. — In  an  action  to  enforce  a  ven- 
dor's lien,  the  plaintiff,  under  the  issues  formed  by  the  general 
denial,  must  prove  that  the  vendee  is  still  Indebted  for  some  part 
of  the  purchase  price.  Fuller  v.  Fuller,  488, 490  (5 ) . 

VENIRE  DE  NOVO — 

Overruling  a  motion  for  a.  Is  not  error  where  the  finding  is  general, 
since  the  motion  reaches  only  matters  of  form,  and  can  only  lx» 
sustained  when  tlie  finding  Is  so  defective  and  uncertain  that  no 
Judgment  can  be  rendered  thereon,  see  Appeal  114. 

VESTED  RIGHTS — 

An  heir  has  no,  to  inherit  the  property  of  the  ancestor,  see  Descf:nt 

AND  DlSTBIBUTTON  1. 

VENUE — 

1.  Action  Brought  in  Wrong  County. — Wa4ver  of  Objection. — 
Where  an  action  Is  brought  in  the  wrong  counity,  and  defendant 
Is  lawfully  served  with  notice  of  the  pendency  of  the  action,  the 
question  of  Jurlstlictlon  Is  waived  by  i)ermlttlng  a  default  to  be 
taken,  under  8a48  Burns  1908,  §34*3  R.  S.  1881,  providing  that  an 
objection  that  the  action  is  brought  in  the  wrong  county  shall  bo 
deemed  waived,  If  not  taken  by  answer  or  demurrer. 

SwaWi  V.  Hum,  020, 028  (3) . 

2.  Joinder  of  Several  Defendants. — Ansirer  in  Abatement. — Suffi- 
cienci/.— Under  §315  Bums  1008,  §312  R.  S.  1881,  authorizing  an 
action  against  two  or  more  defendants.  Jointly  liable  in  the 
county  where  either  resides,  Jurisdiction  is  not  acquireil  by  a 
defendant  against  whom  plaintiff  has  a  cause  of  acticm,  in  an 
action  brought  in  a  county  of  which  he  is  not  a  resident,  by 
Joining  him  as  a  codefendant  with  a  person  residing  where  the 
action  is  brought,  but  against  whom  plaintiff  hns  no  cause  of 
action,  so  that  an  answer  showing  that  Jurisdiction  of  a  defend- 
ant could  not  have  been  acquired  by  the  service  of  summons  in 
the  county  where  the  action  was  brought,  and  that  the  other 
defendant,  who  resided  in  such  county,  was  not  in  any  way  in- 
debted to  plaintiff  on  the  cause  of  action  stated  in  the  complaint, 
stated  facts  sufficient  to  abate  the  action. 
Moore-Mansfield,  etc.,  Co.  v.  Marion,  etc..  Traction  Co.,  548^  558  (12) . 

VICE  PRINCIPAL— 

See  Mastkr  and  Scbvant  9. 


806  INDEX. 

WAIVER— 

See  APPBA.L  80-32,  41-44,  02 ;  Bonds  a ;  Fbaud  2 ;  Inburaicck  9-11,  18; 
Judges  1;   ViaruB  1. 

Of  tort,  see  Pbincipal  ai?d  Aoent  1. 

'  Of  ground  of  abatement,  see  Tleadinq  23. 

Of  privilege,  see  Witnesses  3-5. 

WARRANTY— 

See  Sales  5-9. 

Breach  of,  see  roNTBAcrs  15. 

Implied,  see  Pabtttion  3. 

WATERS  AND  WATERCOURSES — 

1.  Drainage  of  Surface  Water. — Easement. — Extent  of  Right. — 
Even  if  one  lias  acquired  an  easement  to  flow  water  from  a  pond 
tbrough  a  dltdi  on  his  laud  into  a  channel  on  the  land  of  an 
adjoining  owner,  such  right  will  not  authorize  him  to  wrongfully 
accumulate  additional  water  and  turn  it  through  such  ditch  onto 
the  lands  of  such  adjoining  owner. 

GaakUl  v.  Bamett,  654, 600  (8) . 

2.  Drainage  of  Surface  Water, — An^tcer  Shoujing  Easement  hy 
Prescription. — Sufficiency. — In  an  action  for  injury  to  land  by  the 
drainage  of  surface  water  thereon,  an  answer  showing  an  open, 

.  notx>rIous,  exclusive  and  adverse  possession  and  use  of  the  drains 
complained  of  for  thirty  years,  with  the  right  to  flow  water 
through  the  same  across  plaiutifTs  land  during  all  that  tixx^^  Is 
suflficlent  as  an  answer  showing  an  ea.sement  by  ppescrlptlon. 

Seigmund  v.  Tyner,  581, 585  (5) . 

3.  Drainage  of  Surface  Water. — Rights  of  Purchaser  With  Notice. 
— In  an  action  for  damages  in  overflowing  plaintilfs  land,  the 
fact  that  defendant's  drains  were  constructed  and  in  use  by  and 
with  the  consent  of  all  the  owners  of  the  lands  affected,  long 
before  plaintiff  purchased  his  real  estate,  and  that  he  purdiased 
with  full  kuowletlge  of  such  fact  and  of  defendant's  easement  or 
right  to  flow  water  acroes  such  land,  constitutes  a  good  defense. 

Seigmund  v.  Tyner,  581, 685  (6) . 

4.  Natural  Watercourse. — ^A  natural  watercourse  is  a  channel,  cut 
through  the  turf  by  the  erosion  of  running  water,  with  well 
defined  l)anks  and  bottom,  tlirough  which  water  flows,  and  has 
flowed  immemorially,  not  necessarily  all  tlie  time,  but  ordinarily, 
and  permanently  for  substantial  periods  of  each  year. 

OaskUl  V.  Bamett,  654, 658  (1 ) . 

5.  Natural  Watercourse. — Drainage  of  Surface  Water, — Artificial 
Channels. — The  same  line  of  discharge  of  water  In  times  of  heavy 
rains  or  melting  snows^  from  a  pond  created  by  the  natural  as< 
sembling  of  surface  water,  does  not  constitute  a  natural  water- 
course, and  neither  does  an  artificial  channel,  constructed  solely 
for  tlie  purpose  of  expediting  surface  drainage,  which  Is  em- 
ployed but  occasionally  and  temporarily  in  carrying  away  an 
excess  of  surface  water  caused  by  heavy  rains  or  melting  snows. 

QaskiU  v.  Bamett,  654, 658  (3) . 

6.  Natural  Watercourse. — Art^Mnl  Droliw.— While  it  is  the  law 
that  a  natural  Watercourse,  which  is  lost  In  a  swamp  or  lake  and 
emerges  therefrom  at  a  lower  level  in  a  well  defined  channel, 
does  not  cease  to  be  a  watercourse  because  it  passes  through  such 
swamp  or  lake,  the  rule  is  not  applicable  to  a  drain  which  leads 


INDBX.  807 

WATERS  ANB  WATEBGOURSES^-Contliiiied. 

into  and  emerges  from  a  pood,  so  as  to  render  one  who  closes 
the  same  liable  for  the  obstruction  ot  a  natural  watercourse, 
although  in  addition  to  surface  drainage  it  carries  the  water 
from  springs  located  above  such  pond,  where  it  is  shown  that 
such  pond  was  closed  by  the  natural  elevation  of  the  land  and 
had  no  connection  with  such  springs,  nor  with  a  natural  channel 
and  bayou  to  the  south,  and  that  prior  to  the  construction  of 
such  drain  water  stood  in  such  pond  until  evaporated. 

Qaskill  V.  Baniett,  654, 659  (5). 

7.  Obstructiofk — Permanent  Injury  to  Land. — Trial. — Exclusion  of 
Evidence. — In  the  trial  of  an  action  on  the  theory  of  permanent 
injury  to  land  caused  by  the  obstruction  of  a  natural  water- 
course, testimony  in  support  of  any  other  theory  was  properly 
excluded.  Southern  R.  Co,  v.  Friedley,  192, 196  (3) . 

8.  Obstruction. — Permanent  Injury  to  Land. — Damages. — Instruc- 
tions.— Where  an  action  was  based  on  the  theory  of  a  permanent 
Injury  to  land  by  the  obstruction  of  a  natural  watercourse,  In- 
structions, that  the  measure  of  damages  was  the  depreciation  in 
the  rental  value  o£  the  land,  were  properly  refused. 

Southern  B.  Co.  v.  Friedley,  192, 196  (4). 

9.  Obstruction. — Permanent  Injury  to  Land. — Verdict. — Answers 
to  Interrogatories. — In  an  action  based  on  the  theory  of  perma- 
nent injury  to  land  caused  by  the  obstruction  of  a  natural  water- 
course^ where  there  was  evidence  that  defendants  had  placed 
piles  so  as  to  deflect  the  stream  and  cut  plaintiff's  bank,  and  had' 
allowed  the  bed  to  become  partially  filled  with  stone  and  debris, 
thereby  casting  the  water  onto  plaintiffs  land  and  causing  the 
same  to  cut,  wash  away,  and  cave  in,  answers  to  interrogatories 
showing  that  a  large  porti<Mi  of  the  damage  to  plaintiif's  property 
was  caused  by  natural  overflow,  and  tbat  part  of  it  was  done  by 
cutting,  are  not  in  Irreconcilable  conflict  with  a  general  verdict 
for  plaintiff.  Southern  R.  Co.  v.  Friedley,  192, 197  (7) . 

10.  Obstruction. — Injury  to  Property. — Complaint. — St^fflcicncy, — 
A  complaint  in  substance  alleging  that  by  the  wrongful  acts  and 
negligence  of  def^idants  in  obstructing  a  natural  watercourse, 
excavations  were  washed  in  plaintiff's  land,  croi>s  growing  there- 
on were  destroyed,  the  soil  was  washed  away,  the  fertility  of  the 
land  was  destroyed,  and  that  the  stream  was  changed  from  its 
natural  channel  onto  plaintiffs  land,  shows  a  complete  loss  or 
destruction  of  a  part  of  plaintiff's  land,  and  was  sufflcleut  on  the 
theory  of  a  permanent  injuiy. 

Southern  R.  Co.  v.  Friedley,  192, 195  (2). 

11.  Over/lowing  La/nd. — Actions. — Evidence. — Sufficiency. — In  an 
action  for  damages  In  overflowing  plaintiffs  land,  evidence  show- 
ing that  from  time  immemorial  water  collected  in  small,  well- 
defined,  branch  streams  on  defendant's  land  and  was  carried  over 
a  portion  of  plaintiff's  land  and  emptied  into  an  ancient  natural 
watercourse  flowing  through  said  land,  that  defendant  placed 
certain  tile  ditches  which  empty  into  said  branch  streams  on  his 
land,  and  that  no  m(H«  water  was  emptied  into  said  branch 
streams  and  carried  over  plaintifiTs  land  into  said  wateroourse 
than  formerly  resulted  from  the  natural  drainage  of  the  land,  is 
sufficient  to  support  a  finding  and  Judgment  for  defendant 

Seignmnd  v.  Tyner,  581, 586  (7) . 

12.  Surface  Waters.—The  rules  relating  to  watercourses  are  not 
applicable  to  surface  currents  that  do  not  follow  a  designated 
and  known  channeL  QaskUl  v.  Bamett,  654,  658  (2) . 


808  INDEX, 

WATERS  AND  WATBRCOUR8ES— €k>ntlnued. 

13.  Surface  Waters. — Surface  water  is  a  common  enemy  which 
every  proprietor  may  tight  and  w^ard  off  his  premises  by  dams, 
embankments  or  other  available  means  constructed  or  used  on 
his  own  proiKjrty.  .       Ga«A;i/f  v.  Barik?^^  054,659  (4). 

14.  Surface  Watertt. — Ohstructton. — Where,  in  an  action  for  thn 
obstruction  of  a  drain,  it  is  shown  that  the  former  owner  of 
defendant's  laud  opened  a  channel  from  a  basin  on  his  land  to 
connect  with  a  gulley  a  short  distance  south  of  his  north  line, 
and  that  the  owner  north  of  such  line  made  a  ditch  down  to  the 
line  to  cOTinect  with  such  basin,  and  that  each  owner  from  time 
to  time  cleaned  out  the  channel  on  his  land,  such  facts,  In  the 
absence  of  some  agreement  at  the  time  the  channel  was  made, 
do  not  establish  an  easement  by  which  the  plaintiff  may  flow 
water  through  the  channel  on  defendant's  land,  but  merely  show 
a  permissive  use.  OaskUl  v.  Bamett,  654, 659  (6). 

WIDOWS— 

Election  by^  see  Wills  3,  4. 

WIFE — 

Right  of  rents  accruing  after  death  of  subsequent,  see  Descent  aki> 
Distribution  2. 

Rights  of  children  of  intestate  on  death  of  surviving  subsequent, 
see  Descent  aito  Dist&ibution  3,  4. 

WILLS — 

Sec  Trusts  2,  a 

1.  Contractu  to  Bequeath  or  Devise. — Breach. — Remedy. — Where  a 
person  has  fully  i>erformed  his  contract  to  perform  services  and 
board  and  care  for  another  during  his  lifetime,  In  consideration 
of  the  other's  promise  to  will  all  his  property  to  him,  he  may, 
upon  the  failure  of  the  other  party  to  leave  such  a  will  in  forc«e 
at  his  death,  recover  as  damages  for  such  breach  the  reasonable 
value  of  the  services  rendered  under  such  contract 

.      Paul  v.  Snyder,  291, 295  ( 3 ) . 

2.  Contracts  to  Bequeath  or  Devise, — Evidence. — Sufftcicncy. — Evf- 
lence  showing  that  shortly  after  plaintiff  moved  onto  the  farm 
of  decedent,  he  and  the  decedent  went  together  to  a  Justice  of 
the  peace,  where  a  will  was  prepared  by  decedent  by  which  ho 
devised  and  bequeathed  to  plaintiff  and  his  heirs  all  his  real  and 
personal  property,  and  that  at  that  time  decedent  said  he  wanted 
plaintiff  and  his  heirs  to  have  his  property,  that  he  loved  plain- 
tiff and  his  children,  and  wanted  them  to  have  his  farm,  and 
that  he  wanted  plaintiff  to  come  and  run  it  until  he  died  and 
take  care  of  him  in  his  old  age,  was  sufficient  to  warrant  the  Jury 
In  drawing  an  Inference  that  the  will  was  made  In  consideration 
of  an  agreement  on  the  part  of  i)1aintiff  to  move  on  decedent's 
farm  and  run  it  so  long  as  decedent  lived,  and  to  take  care  of 
him  in  his  old  age.  Pauly.  Snyder,  291,293  (1). 

3.  Election  hy  Widow.— Statutory  Allowance. — Intention  of  Tes- 
tator.— The  Intention  of  a  testator,  that  a  specific  testamentary 
provision  for  his  widow  shall  be  In  lieu  of  her  rights  under  the 
statute,  need  not  be  declared  In  so  many  words,  but  may  be 
deduced  or  implied,  when  the  enforcement  of  the  widow's  claim 
under  the  law  would  be  plainly  Inconsistent  with  the  >vlll. 

Manning  v.  Wttaon,  1, 4  (2). 
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4.  Election  hy  Widow. — Effect. — Right  to  Statutory  Alloumnce. — 
Where  a  husband  has  made  specific  testamentary  provision  for  his 
widow,  more  valuable  or  more  acceptable  than  that  which  the 
law  gives  her,  and  has  disposed  of  the  remainder  of  his  estate 
in  such  a  manner  as  to  evince  a  clear  intention  to  limit  tho 
interest  of  his  widow  to  the  provision  so  made  for  her,  and  she 
elects  to  take  under  the  will,  she  will  be  bound  by  such  election 
and  can  not  claim  the  $500  allowance  i)rovided  by  §2786  Burns 
1908,  §2269  R.  S.  1881.  Manning  v.  WiUon,  1,  Z  (1), 

6.  Intention  of  Testator. — Provision  for  Widoir, — Statutof^y  Alloio- 
ance. — Whether  a  testator  intended  that  a  Ri)eciflc  testamentary 
provision  for  his  widow  should  be  in  lieu  of  her  rights  under  the 
statute,  so  that  an  election  to  take  under  the  will  would  deprive 
her  of  the  $500  allowance  provided  by  §2786  Burns  1908,  §2209 
R.  S.  1881,  must  be  gathered  from  the  testament  itself,  and  the 
fact  that  the  estate  is  solvent,  and  that  laud  devised  to  testator's 
children  had  been  sold  prior  to  the  widow's  action  to  recover  such 
statutory  allowance,  cannot  be  considered. 

Manning  \.  Wilson,  1, 5  (3). 

WITNESSES— 

Credibility  of,  see  Afpea.l  87. 

1.  Cross-E.ramination, — Matter  Not  Brought  Out  on  Direct  Exami' 
nation. — A  question,  on  the  tToss-examination  of  a  witness,  as  to 
a  matter  not  brought  out  on  direct  examination  is  properly 
refused.  Cleveland,  etc.,  R.  Co.  v.  Clarh,  046, 652  (8). 

2.  Examination. — Cross-Examination. — Evidence. — While  ordina- 
rily a  statement  against  the  Interest  of  a  ixirty,  made  in  his  ab- 
sence, is  not  admissible  as  evidence  against  him,  where,  in  an 
action  for  damages,  defendant's  attorney  elicited  from  ikalntiflf 
on  cross-examination  part  of  a  conversation  had  between  such 
attorney  and  plaintiff,  relative  to  the  damage  to  certahi  articles, 
exclusive  of  plaintiff's  horse,  it  was  profjer  on  the  redirect  exam- 
ination to  show  what  was  further  said  In  relation  to  the  same 
subject,  although  It  was  also  thereby  shown  that  defendant's 
attorney  had  told  i)laintlflf  he  ought  to  have  $100  for  the  damage 
to  his  horse.  Craig  v.  Zcnt,  19,  20  (2). 

3.  Communications  to  Physician. — WaAvcr  of  Privilege. — The  priv- 
ilege confcrreil  hy  §520  Burns  1908,  §497  R.  S.  1881,  on  coumiuni- 
cations  by  a  patient  to  his  physician,  may  be  waived  by  the 
patient,  or  by  those  who  stand  in  his  place,  or  are  authorized 
to  represent  him.  Htudabaker  \\  Faylor,  111,112  (1). 

4.  Competency. — Privileged  Communications. — Communications  to 
Physicians. — Waiva-  of  Privilege. — Failure  to  Object. — The  priv- 
ilege conferred  by  §520  Burns  1JK)8,  §4J)7  R.  S.  lvS81,  on  com- 
munications by  a  patient  to  his  ph^'sician,  is  waived  where  the 
witness  has  been  i)emiitted  without  objei'tion  to  testify  at  a  for- 
mer trial  as  to  matters  learned  in  such  communications. 

Studahakcry.  Faylor,  111,  172  (2). 

6.  Privileged  Communications. — Communications  to  Physician. — 
Waiver. — Persons  Entitled  to  Waive  Privilege. — The  right  to 
waive  the  privilege  of  confidential  coimnuulcatlons  after  the 
death  of  the  patient,  in  litigation  affecting  the  estate,  is  lodged 
in  those  who  represent  and  stand  in  the  place  of  decedent,  and 
the  waiver  may  be  express,  or  implied  from  the  conduct  of  such 
persons  in  standing  by  and  permitting  the  testimony  to  be  given 
without  objection.  Studabakerw.  Faylor,  111,  174  (4). 
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**Duty"  when  not  the  statement  of  a  oonduslon,  see  Mastcb  akd 
Slav  ANT  44;  Angola  R.,  do.,  Co.  v.  Butz,  420,  426  (7). 

**Dunamo,*^ — II  dynamo  is  a  machine  for  generating  or  concerting 
mechanical  energy  into  electricity. 

Angola  R„  etc.,  Co.  v.  Butz,  420, 424  (2) . 

A  plant  for  the  generation  of  electricity  is  a  '"manufacturing  estab- 
lishment," as  contemplated  by  the  factory  act,  see  ELEcmcrnr; 
Angola  R,,  etc.,  Co.,  v.  Butz,  420,  424  (4). 

"Proper."— The  word  "proper"  is  a  usual  word  in  pleadings  to 
show  ordinary  and  sufficient  means  of  ingress  to  and  egress  from 
property.  Southern  R.  Co.  v.  Toum  of  French  Lick,  447, 454  ( 7 ) . 

WRITTEN  INSTRUMENTS— 

In  the  abseuct?  of  a  showing  of  fraud  or  mistake,  parol  evidence 
is  not  admissible  to  annul  or  substantially  vary  ttie  terms  of  a 
written  instrument,  see  BviDxncK  12. 
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